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STATE   OF  :NEW  YORK, 

COMMENCING  OCTOBER  7,  1884. 


Thomas  H.  Lkailned,  Appellant,  v.  William  E.  Tillotson, 

Eespondent. 

The  provisions  of  the  Code  of  Civil  Prooedare  (§g  972, 1003)  providing  for 
the  determination  of  the  other  issues  of  fact  in  an  equity  case  where  one 
or  more  specific  questions  have  heen  submitted  to  a  jury,  and  also  for 
the  review  of  the  verdict  of  the  jury  upon  the  questions  submitted,  do 
not  change  the  old  practice;  and  the  verdict  of  the  jury,  although  a 
motion  for  a  new  trial  has  been  denied,  is  not  conclusive  upon  the  court 
on  the  final  hearing  of  the  action,  but  may  be  disregarded. 

An  omission  of  one  of  the  parties  to  a  transaction  to  answer  a  letter  written 
to  him,  after  the  transaction,  by  the  other  party  thereto,  giving  the  lat- 
ter's  version  thereof,  may  not  be  taken  as  an  admission  of  the  truth  of 
the  statements  in  the  letter ;  they  are  mere  declarations  of  the  writer  in 
his  own  behalf,  which  do  not  demand  an  answer,  and  are  not  admissible 
as  evidence  against  the  person  to  whom  the  letter  was  sent. 

Keen  v.  Prieet  (1  Fos.  &  Fin.  314),  Boe  v.  Day  (7  Carr.  &  Payne,  698),  Gas- 
kiU  V.  Skene  (14  Q.  B.  664),  Fenno  v.  Weston  (31  Vt.  846),  Allen  v. 
Petere  (4  Phila.  78),  distinguished. 

(A.rgued  June  27,  1884  ;  decided  October  7,  1884.) 

Appeal  from  judgment  of  the  Superior  Court  of  the  city  of 
New  York,  entered  upon  an  order  made  May  9,  1882,  which 
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affirmed  a  judgment  in  favor  of  defendant,  entered   upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Robert  SticJcney  for  appellant.  The  plaintiffs  testimony  as 
to  the  original  conversation  between  himself  and  the  defendant, 
if  true,  established  an  agreement  for  a  partnership  venture. 
(  White  v.  Drew,  56  How.  53 ;  3  Kent's  Com.  23,  24,  25,  note 
a;  \  Lindley  on  Partnership,  19,  55,  90,  571,  572,  573,  577; 
Munro  v.  Whitman,  8  Hun,  653 ;  Pooley  v.  Dinver,  L.  R., 
5  Ch.  Div.  458,  470 ;  Mitchell  v.  Bead,  61  N.  Y.  123 ;  84  id. 
556;  Getty  v.  Devlin,  70  id.  504;  BusseU  v.  Austtoick,  1 
Simons,  52.)  The  plaintiffs  pleading  and  the  jury's  finding 
were,  therefore,  abundantly  sustained  by  the  plaintiffs  evi- 
dence, although  both  the  pleading  and  the  finding  included  the 
terms  implied,  as  well  as  the  terms  expressed,  of  the  partnership 
agreement.  (1  Chitty's  Pleading,  310  ;  Brown  v.  Champlin, 
66  N.  Y.  214 ;  Badeau  v.  NUes,  9  Abb.  N.  C.  48  ;  A  rmstrong 
V.  Baldwin,  3  T.  &  C.  443 ;  Tuttle  v.  Bavnegan,  54  N.  Y. 
686 ;  Zabriakie  v.  Smith,  13  id.  330  ;  Candler  v.  Bossiter,  10 
Wend.  487;  Boyce  v.  Brown,  7  Barb.  80;  Conklin  v.  Gan- 
daJl,  1  Keyes,  228;  Prindle  v.  Caruthers,  15  K.  Y.  429.) 
The  letter  of  December  2  was  admissible  as  part  of  the  res 
gestae,  notwithstanding  it  contains  the  plaintiffs  own  declara- 
tions in  his  own  favor.  (Greenleaf  on  Evidence,  §  108 ;  1 
Taylor  on  Evidence,  §  585 ;  Beaver  v.  Taylor,  1  Wall.  637 ; 
Milne  v.  Leister,  7  H.  &  N.  786,  796.)  There  is  a  growing 
tendency  of  the  courts  of  highest  resort  to  admit  evidence  of 
any  "  facts "  which  "  tend  to  elicit  the  truth."  (Conn, Mut,  L, 
Ins.  Co.  V.  I/xthrop,  29  Alb.  L.  J.  429.)  Although  the  letter 
contains  a  statement,  as  to  the  alleged  agreement,  made  after 
the  date  when  the  agreement  was  made,  it  is  still  admissible  as 
part  of  the  res  gestm.  (1  Taylor  on  Evidence,  §  588 ;  Mc- 
Cotter  V.  Booker,  8  N.  Y.  497;  Palmer  v.  First  Nat.  Bk.,  4 
Wk'ly  Dig.  268 ;  JemeWs  Lessee  v.  Jewell,  1  How.  (TJ.  S.)  219, 
232  ;  Commw.  v.  McPike,  3  Cush.  181 ;  Commw.  v.  Ha^kett, 
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2  Allen,  136  ;  Tompkins  v.  SaUmarah^  14  S.  &  K.  276  ;  Maio- 
son  V.  Haigk^  2  Bing.  99,  104 ;  Ridley  v.  Oyde^  9  id.  349 ; 
Roiich  V.  Grea^  W,  R.  Co.,  1  Q.  B.  51 ;  Thorndike  v.  City 
of  Boston,  1  Mete.  242, 247 ;  Doe  v.  Arhwright,  5  C.  &  P.  575.) 
Every  act  or  declaration  of  any  party,  which  is  a  part  of  the 
history  of  the  transaction  under  investigation,  is  admissible  as 
part  of  the  res  geslcB,  as  circumstantial  evidence,  in  the  absence 
of  conclusive  direct  evidence  upon  the  precise  point  in 
issue.  {Hiclder  v.  Leighton,  70  N.  T.  610  ;  FisKer  v.  Mayor, 
etc,,  67  id.  73 ;  Twomley  v.  Cent.  Park,  etc.,  R,  R.  Co,, 
69  id.  158;  Eager  v.  Crawford,  76  id.  97;  Shaw  v. 
People,  3  Hun,  272.)  Even  if  the  letter  were  a  mere 
unanswered  letter,  it  was  admissible.  {Keen  v.  Priest,  1  F.  & 
F.  314 ;  Roe  v.  Day,  7  0.  &  P.  705.)  Taken,  however,  in 
connection  with  all  the  other  circumstances  in  the  case,  with  the 
telegram,  the  defendant's  purchase,  the  letter  of  October  10, 
and  the  admitted  conversation  of  October  21,  the  defendant's 
omission  to  answer  the  letter  constitutes  an  admission  by  con- 
duct. (Greenleaf  on  Evidence,  §§  197, 198  ;  Kelley  v.  People, 
65  K  Y.  565 ;  La  Ban  v.  VanderUlt,  3  Kedf.  384,  399 ; 
OaskiU  V.  Skene,  14  Q.  B.  664;  Femw  v.  Weston,  31  Vt. 
345  ;  HiU  v.  PraU,  29  id.  126 ;  Allen  v.  Peters,  4  Phila.  84.) 
The  letter,  however,  was  answered  in  the  subsequent  conversa- 
tion, and  was  admissible  for  that  reason,  if  on  no  other  ground. 
(Colemam.  v.  People,  58  N.  T.  555,  560 ;  PUtt  v.  Piatt,  id. 
649  ;  Dutton  v.  Woodman,  9  Gush.  255.)  It  was  not  within 
the  power  of  the  court  to  disregard  the  verdict  of  the  jury. 
(2  Daniell's  Ch.  Pr.  1146;  Clark  v.  Brooks,  2  Abb.  [S,  S.] 
385,  407 ;  Lansing  v.  Ricssell,  2  N.  Y.  563  ;  Hatch  v.  Petignet, 
64  Barb.  189 ;  Jackson  v.  Andrews,  59  N.  Y.  244 ;  Code  of 
Civ.  Pro.,  §§  972,  999,  1003,  1301,  1316,  1317 ;  Chapin  v. 
Thompson,  23  Hun,  12.) 

Joseph  H,  Choate  for  respondent.  This  court  has  no  power 
to  review  the  facts.  (Code  of  Civ.  Pro.,  §  1337 ;  Matter  of 
Ross,  87  K  Y.  514;  Vermilyea  v.  Palmer,  52  id.  471,  473.) 
It  was  within  the  power  and  discretion  of  the  Special  Term 
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to  disregard  tlie  verdict  as  unsatisfactory  and  find  against  the 
plaintiff.  {Boole  v.  BVwiideU^  19  Ves.  Jr.  494,  499 ;  Hamp- 
8071 V.  Hampsoriy  3  V.  &  B.  41,  42 ;  Basey  v.  OaUagher  [1874], 
20  Wall.  670,  680;  WaU  v.  Starke,  101  U.  S.  247;  Colie  v. 
Tifft,  47  K  Y.  119;  Vermih/ea  v.  Palmer^  62  id.  471, 
474 ;  BirdsaU  v.  Patterson^  51  id.  43 ;  Brinkley  v.  BrinMey, 
2  T.  &  0.  501 ;  56  N.  Y.  192;  &m,ith  v.  Uhaaseaud,  1  Weekly 
Dig.  117;  Miaghan  v.  Hartford,  12  Hun,  321;  Hatch  v. 
Peugnet,  64  Barb.  189.)  The  Code  of  Civil  Procedure  has 
not  changed  the  effect  of  special  findings.  (Throop's  notes  to 
§§  972,  1003 ;  Ward  v.  Warren,  15  Hun,  600 ;  82  N.  Y.  265 ; 
Wallace  v.  Am,  L,  T.  Co,,  16  Hun,  404 ;  Madison  Univer- 
sity V.  White,  25  id.  400 ;  OarroU  v.  Deimel,  13  Weekly  Dig. 
401 ;  27  Moak's  Eng.  Rep.  3,  4.)  The  trial  court  is  not  bound 
to  regard  exceptions  which  ought  not  to  affect  the  merits,  and 
this  court,  reviewing  the  questions  of  law  upon  the  trial,  must 
adopt  the  same  rule,  ( VermUyea  v.  Pahner,  52  N.  Y.  471, 
477.)  It  makes  no  difference  in  the  effect  of  the  verdict,  or  in 
the  value  of  our  objections  to  it,  that  motions  for  a  new 
trial  had  been  denied.  {Brown  v.  Clifford,  7  Lans.  46 ;  54 
N".  Y.  636.)  The  letter  of  December  2  was  admissible  to 
show  a  demand,  but  incompetent  as  evidence  of  the  facts  it 
stated.  {Waring  v.  U,  8.  Tel,  Co,,  4  Daly,  233,  237,  240; 
AUen  V.  Peters,  4  Phila.  78*  84,  85;  Anthoine  v.  Coit,  2 
Hall,  40,  46,  47 ;  Robinson  v.  F,  R.  R,  Co.,  7  Gray,  92,  97 ; 
HUl  V.  Pratt,  29  Vt.  119 ;  People  v.  Lockwood,  3  Hun,  304 ; 
Fairlie  v.  Denton,  3  C.  &  P.  103 ;  Gaskell  v.  Kens,  14  Ad. 
&  E.  [N.  S.]  Q.  B.  664;  Waring  v.  U,  S.  Tel.  Co,,  4  Daly, 
233 ;  Draper  v.  Crofts,  15  M.  &  W.  166 ;  TalcoU  v.  Harris, 
93  N.  Y.  567, 571 ;  Meguire  v.  Corwin,  3  Mac  Arthur  [D.  C], 
81 ;  Wright  v.  Doe  dem,  Tatham,  7  Ad.  &  E.  313 ;  5  C.  &  F. 
670;  RexY,  Plumer,  K.  &  K.  C.  C.  264.)  The  court  will 
not  consider  exceptions  where  no  grounds  were  stated  for  the 
objections.  {Bergmann  v.  Jones,  94  N.  Y.  51.)  The  jndg- 
ment  is  conclusive  between  the  parties,  not  only  as  to  all  mat- 
ters expressed  in  the  pleadings,  but  also  as  to  all  matters  which 
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were   litigated  or  might   have  been  litigated  in  the  action. 
{Patrick  Y.  Shqfer,  94  K  Y.  423,  430.) 

MiLLBB,  J.  The  plaintiff,  in  his  complaint  in  this  action, 
demands  that  the  defendant  account  for  all  purchases  and  sales 
made  by  him  of  certain  stock  of  the  Silver  Islet  Consolidated 
Afining  and  Lands  Company,  under  an  alleged  agreement  for 
a  copartnership  venture  with  an  equal  division  of  profits,  by 
which  the  plaintiff  was  to  furnish  information  as  to  the  prob- 
able value,  as  a  purchase,  of  the  capital  stock  of  said  company, 
which  information  was  to  be  used  for  the  joint  benefit  of  the 
plaintifi  and  defendant,  and  for  all  uses  made  by  the  defend- 
ant of  such  information  furnished  by  the  plaintiff.  The  ques- 
tion whether  a  valid  agreement  was  established  between  the 
plaintiff  and  the  defendant,  by  which  the  defendant  obligated 
himself  to  pay  to  the  plaintiff  a  portion  of  the  profits  realized 
by  him  in  the  purchase  of  the  stock  of  the  Silver  Islet  Mining 
Company,  involved  a  matter  of  fact  for  the  consideration  and 
determination  of  the  judge  at  Special  Term  upon  the  trial  of 
this  action.  The  testimony  of  both  the  plaintiff  and  defend- 
ant, who  were  the  principal  witnesses  in  regard  to  the  terms  of 
the  alleged  agreement,  was  in  conflict,  and  there  was  no  such 
preponderance  in  the  evidence  as  would  authorize  a  holding,  as 
a  matter  of  law,  that  a  valid  agreement  was  established,  by 
which  the  defendant  was  bound  to  render  an  account  to  the 
plaintiff  for  profits  made,  or  for  one-half  of  the  stock  purchased 
by  him  by  reason  of  such  agreement.  It  is  well  settled  that, 
under  such  circumstances,  upon  an  appeal  to  this  court,  the  facts 
are  not  reviewable.  (Code  of  Civ.  Pro.,  §  1337;  Matter  of 
Hoesj  87  N.  T.  514.  See,  also,  Vermilyea  v.  Palmer^  52  id. 
471.)  In  this  case,  however,  it  appears  that  a  specific  question 
of  fact  as  to  the  existence  of  an  agreement  between  the  parties 
had  previously  been  submitted  to  the  jury  upon  the  trial  before 
the  judge  at  Special  Term,  and  a  verdict  rendered  in  plaintiff's 
favor,  and  that  the  cause  was  subsequently  tried  by  another 
judge  upon  oral  testimony  taken,  as  well  as  the  testimony 
given  upon  the  former  trial,  contained  in  an  eidiibit  which  was 
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introduced  in  evidence,  and  the  verdict  previously  rendered, 
and  it  is  claimed  by  the  appellant's  counsel  that  it  was  not 
within  the  power  of  the  court  to  disregard  the  verdict  of  the 
jury.  Under  the  practice  of  the  Court  of  Chancery  as  it  for- 
merly existed  the  rule  undoubtedly  was  that  the  finding  of 
specific  issues,  tried  before  a  jury  when  ordered,  was  not  a  final 
determination  of  such  issues.  The  verdict  of  the  jury  was  not 
conclusive,  and  could  only  be  read  on  the  hearing  with  full 
power  in  the  court  to  follow  or  reject  it  as  might  be  deemed 
fit  and  proper.  It  was  only  a  part  of  the  evidence,  and  if  for 
any  reason  it  was  deemed  unauthorized,  it  could  be  rejected, 
and  was  not  obligatory  upon  the  court.  The  object  of  such  a 
proceeding  was  ancillary  to  the  action  of  the  court  and  simply 
advisory.  If  the  verdict  was  not  set  aside  the  court  was  author- 
ized to  give  it  such  weight  as  it  determined  it  was  entitled  to. 
It  could  treat  it  as  entirely  conclusive,  and  dispense  with  other 
evidence  upon  the  issues  presented,  or  it  could  allow  other  evi- 
dence to  be  given,  or  entirely  disregard  the  verdict,  and  find 
the  fact  according  to  its  own  judgment.  (Daniell's  Oh.  Pr. 
1146  ;  BooUe  v.  Blundell,  19  Ves.  Jr.  494,  499  ;  Hampson  v. 
Hampson^  3  Ves.  &  Bea.  41 ;  Baaey  v.  QaJlagher^  20  WaU. 
670,  680 ;  WaU  v.  Starhe,  101  U.  S.  247 ;  Colie  v.  Tifft,  47 
N.  Y.  119  ;  Birdsall  v.  Patterson^  51  id.  43 ;  VermUyea  v. 
Palmer,  52  id.  471,  474.) 

The  Code  of  Procedure  did  not  change  the  rule  but  left 
the  verdict  of  the  jury  as  evidence  only  and  not  a  determina- 
tion of  the  issue.  It  is  claimed  that  the  Code  of  Civil  Pro- 
cedure has  changed  the  practice  and  has  made  the  verdict  of  a 
jury  in  an  equity  case  the  final  determination  of  the  issue, 
and  reliance  is  placed  upon  the  provisions  of  section  1003 
of  that  Code,  which  provides  for  the  reviewing  of  the  ver- 
dicts of  juries  in  both  common-law  and  equity  cases,  and  de- 
clares that  "  the  provisions  of  this  article  relating  to  the  pro- 
ceedings to  review  a  trial  by  a  jury  are  applicable  to  the  trial 
by  a  jury  of  one  or  more  specific  questions  of  fact  arising 
upon  the  issues  in  an  action  triable  by  the  court."  It  then 
refers  to  the  Special  Term  as  that  court  where  *'  the  remaining 
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issues  of  fact  are  tried . "  The  preceding  section  —  972  —  which 
is  also  relied  upon,  contains  words  of  a  similar  import  and 
provides  that  "  If  the  questions  directed  to  be  tried  by  a  jury, 
as  prescribed  in  the  last  two  sections,  do  not  embrace  all  the 
issues  of  fact  in  the  action,  the  remaining  issues  of  fact  must 
be  tried  by  the  court  or  by  a  referee."  If  any  change  is  made 
it  is  by  virtue  of  the  section  last  cited,  which,  we  think,  sim- 
ply declares  the  law  as  it  previously  existed,  and  works  no 
alteration  in  the  practice.  The  enactment  that  questions  not 
submitted  to  a  jury  must  be  tried  by  the  court  is  not  a  decla- 
ration that  the  questions  submitted  to  the  jury  must  not  be 
tried  by  the  court.  It  simply  provides  in  what  manner  the  jis- 
sues  not  tried  shall  be  tried,  leaving  the  issues  which  have  been 
tried  to  be  determined  the  same  as  formerly,  upon  the  final 
hearing.  The  right  and  the  power  to  try  and  determine  all 
the  issues  in  the  ease  could  not  be  taken  away  without  e2q)ress 
words  to  that  effect  and  a  clear  intention  manifested  by  an  en- 
actment for  that  purpose.  So  great  a  change  in  the  practice 
of  a  court  of  equity  is  not  to  be  inferred  and  can  only  be 
sanctioned  by  clear  and  explicit  provisions  for  that  purpose. 
The  claim  urged,  that  the  "  remaining  issues"  are  to  be  inter- 
preted as  meaning  that  the  questions  submitted  to  the  jury  no 
longer  remain  for  trial,  and  are  finally  disposed  of  by  the 
verdict,  is  not,  we  think,  well  founded.  In  the  sense  in  which 
these  words  are  used  they  simply  mean  the  other  issues  which 
have  not  been  tried,  thus  leaving  it  for  the  court  to  determine, 
upon  the  entire  case,  of  which  the  verdict  constitutes  a  part, 
the  questions  presented  for  trial.  This  construction  is  sup- 
ported by  the  opinion  of  Church,  C.  J.,  in  Vermilyea  v. 
Palmer  {8upra\  where,  after  referring  to  the  facts  found  by 
the  jury,  he  speaks  of  the  other  facts  as  the  "  remaining  facts." 
There  is  no  provision  in  the  Code  of  Civil  Procedure  as  to  the 
effect  of  the  verdict,  and  thus  the  law  is  left  imchanged  in  this 
respect.  This  construction  is  also  supported  by  the  notes  to  sec- 
tions 1003  and  972,  in  Throop's  Edition  of  the  Code.  There 
is  nothing,  we  think,  in  section  1225  of  the  Code,  or  in  any 


8  Lbarnbd  v.  Tillotsok.  [Oct, 

Opinion  of  the  Court,  per  Miller,  J. 

other  of  the  provisions  relied  upon,  which  sustains  the  position 
of  the  appellant's  counsel. 

The  motion  for  a  new  trial  upon  the  minutes,  after  the  ver- 
dict, and  its  denial  does  not,  we  think,  preclude  the  court,  upon 
a  trial  of  the  entire  case,  from  disregarding  the  verdict.  An 
examination  of  the  various  provisions  of  the  Code  leads  us  to 
the  conclusion  that  the  court  at  Special  Term  committed  no 
error  in  this  respect.  Upon  the  trial,  it  appears  to  have  been 
conceded  that  the  verdict  was  not  conclusive,  for  the  appellant 
submitted  every  question  to  the  court,  proved  his  whole  case 
de  novo  by  oral  testimony,  and  introduced  in  evidence  the  ver- 
dict, the  stenographer's  minutes  of  the  first  hearing,  includ- 
ing the  judge's  charge.  In  fact,  the  testimony  tended  to  show 
an  agreement  which  diflfered  somewhat  from  that  found  by  the 
jury.  The  whole  case  was  thus  tried,  and  we  are  unable  to  dis- 
cover that  there  was  any  rule  of  practice  violated  by  the  judge 
in  disposing  of  the  same. 

Upon  the  trial  at  Special  Term  objection  was  made  to  the 
introduction  in  evidence  of  a  letter  from  the  plaintiff  to  the 
defendant,  dated  the  2d  day  of  December,  1878,  and  the  letter 
was  excluded,  except  for  the  purpose  of  showing  a  demand  by 
the  plaintiff  of  the  defendant  of  the  stock  claimed  to  belong  to 
the  plaintiff.  This  same  letter  was  received  in  evidence  upon 
the  first  hearing  against  the  objection  of  the  defendant,  and  an 
exception  taken  to  the  ruling.  The  letter  in  question  contained 
a  statement  of  the  plaintiff's  claim  against  the  defendant,  and 
it  is  insisted  that  it  was  admissible  as  a  part  of  the  res 
geatcB.  If  the  letter  was  competent  it  must  be  on  the 
ground  that  it  was  a  statement  made  by  the  plaintiff,  which 
called  for  a  response  from  the  defendant,  and  none  having 
been  given,  the  silence  of  the  defendant,  and  his  failure  to 
make  any  reply  to  the  same  was  an  admission  of  the  accuracy 
of  the  statement  made  in  the  letter.  The  letter  itself  cannot 
be  regarded  as  coming  within  the  rule  that  where  a  statement  is 
made  at  the  time  when  credit  is  given,  as  in  an  action  for  falsely 
representing  the  solvency  of  a  stranger,  proof  may  be  given 
that  the  plaintiff  trusted  him  in  consequence  of  the  misrepre- 
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sentation,  or  as  evidence  of  declarations  in  kindred  cases  accom- 
panying the  acts  done,  which  constitute  a  part  of  the  res  geatcB. 
(Taylor  on  Evidence,  §  585 ;  Bearer  v.  Taylor^  1  Wall,  637 ; 
Milne  v.  Zeialer,  7  H.  &  N.  786,  796,) 

The  letter  containing  the  statement  as  to  the  transaction  was 
written  long  after  the  alleged  agreement  was  entered  into,  and 
cannot  well  be  regarded  as  accompanying  and  constituting  a 
part  of  the  same..  It  was  evidently  an  after-thought,  intended 
to  draw  from  the  plaintiff,  in  response,  a  statement  of  his  ver- 
sion of  the  transaction,  and  the  evidence  cannot  be  justified 
upon  the  ground  that  it  was  in  the  nature  of  a  conversation 
had  after  the  contract  had  been  made,  which  contained  state- 
ments as  to  what  had  taken  place  at  the  time  of  the  original 
contract,  and  hence  was  a  part  of  the  res  gestm  within  some  of 
the  authorities  cited  by  the  appellant's  counsel.  The  statement 
was  entirely  expc^rte^  not  made  in  the  presence  of  the  defend- 
ant, and,  therefore,  he  was  not  in  the  position  of  one  to  whom 
a  conversation  is  addressed,  who  is  called  upon  at  the  time  to 
make  an  answer  to  the  same,  or  to  suffer  the  consequences  of 
snch  inferences  as  may  be  derived  from  the  fact  of  his  remain- 
ing silent,  and  thus  acquiescing  in  the  correctness  of  the  rep- 
resentations made.  Nor  can  it  be  said,  we  think,  that  the 
statement  contained  in  the  letter  bears  any  analogy  to  a  case 
where  an  injured  party  makes  a  statement  after  the  transaction, 
which  is  held,  under  certain  circumstances  in  some  of  the 
authorities,  to  be  competent  testimony. 

Some  of  the  cases  cited,  to  establish  the  admissibility  of 
declarations  in  favor  of  or  against  the  party  making  them,  relate 
to  the  question  of  intent,  and  have  no  application  to  the  case 
at  bar.  {Ridley  v.  Chyde^  9  Bing.  349  ;  Thomdilce  v.  GUy  of 
Boston,  1  Mete.  242.) 

Other  authorities  are  cited  to  sustain  the  position  that  the 
letter,  taken  in  connection  with  the  defendant's  silence,  and  the 
subsequent  interviews  between  the  parties,  was  evidence,  on 
the  ground  that  it  tended  to  establish  an  admission  by  the  de- 
fendant. These  cases  have  been  examined,  and  we  think  none 
of  them  present  the  precise  question  now  considered.  In  Keen 
SioKKLfl  —  Vol.  LIL  2 
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V.  Priest  (1  Foster  &  Fin.  814)  the  letter  then  in  question  was 
from  the  plaintiff's  attorney  to  the  defendant,  demanding  i-edress 
for  "  an  illegal  seizure  of  sheep,"  and  it  was  admitted  on  the 
ground  that  it  was  evidence  of  the  conduct  of  the  defendant,  of 
which  silence  was  sometimes  evidence.  It  will  be  seen  that 
the  case  was  one  of  a  tortious  nature,  and  in  this  respect  differs 
from  an  action  upon  a  contract,  where  the  letter  is  offered  to 
show  the  plaintiff's  version  of  the  contract  and  its  admission 
by  the  mere  silence  of  the  defendant. 

In  Boe  V.  Day  (7  Carr.  &  P.  698),  the  letter  introduced  was 
the  last  of  a  written  correspondence,  and  was  competent  for 
the  purpose  of  showing  all  that  passed  between  the  parties. 
In  Gaakill  v.  Skene  (14  Q.  B.  664),  the  letter  was  received  in 
evidence,  as  being,  in  substance,  a  demand,  and  containing  only 
such  statements  as  might  fairly  accompany  a  demand.  The 
remarks  of  Coleeidgb,  J.,  evince  that  a  mere  ex  parte  state- 
ment in  a  letter,  of  the  party's  case,  cannot  be  received  as 
evidence  upon  the  ground  that  it  remains  unanswered. 

In  Fenn/)  v.  Weston  (31  Vt.  345),  the  letter  in  question  was 
introduced  in  evidence  without  objection,  and  constituted  a 
portion  of  the  correspondence  between  the  parties,  and  the 
question  in  reference  to  it  was  raised  in  regard  to  the  charge 
of  the  judge.  The  precise  point  now  made  was  not  presented. 
There  were  no  letters  passing  between  these  parties  which 
authorizes  the  admission  of  the  letter  objected  to  as  a  part  of 
the  correspondence,  and  it  does  not  appear  that  the  defendant 
ever  wrote  to  the  plaintiff,  or  had  any  coumiunication  with 
him  on  the  subject  except  of  an  oral  character.  In  Alien  v. 
Peters  (4  Phila.  78),  the  decision  was  based  on  the  ground  of 
a  misdirection,  or  a  want  of  full  direction  in  the  charge,  and 
the  question  whether  the  letter  was  properly  admitted  was  not 
decided,  and  there  is  nothing  in  the  opinion  of  the  court 
which  sustains  the  admissibility  of  a  letter  of  the  character  of 
the  one  which  was  excluded  under  the  facts  presented  in  the 
case  at  bar.  Nor  can  it  be  said,  we  think,  that  the  letter  was 
answered  in  the  subsequent  conversation  between  the  parties, 
which  was  given  in  evidence  upon  the  trial,  so  as  to  render  the 
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letter  admissible.  Some  other  cases  are  cited  by  the  appel- 
lant's coonsel,  but  none  of  them  hold,  that  a  letter,  written 
under  the  circumstances  presented  here,  is  competent  evidence, 
of  itself,  against  the  party  to  whom  it  is  addressed.  On  the 
contrary,  numerous  authorities  sustain  the  position  that  a  letter 
written  long  after  the  transaction  has  taken  place,  stating  the 
facts  relating  to  the  same,  and  the  agreement  of  the  parties, 
under  ordinary  circumstances,  is  a  mere  declaration  of  the 
party  in  his  own  behalf,  which  does  not  demand  an  answer, 
and  that  the  silence  of  the  party  cannot  be  considered  as 
an  admission  of  the  truth  of  the  statement  made,  and  as  bind- 
ing upon  him. 

The  question  here  discussed  has  been  the  subject  of  consid- 
eration in  a  recent  decision  of  this  court.  ( Talcott  v.  Harris^ 
93  N.  Y.  567,  671.)  In  that  case  the  action  was  against  a  per- 
son who  had  been  discharged  in  bankruptcy,  and  it  was  claimed 
that  the  discharge  was  invalid  on  the  ground  that  there  was 
fraud  in  the  contract  by  the  bankrupt.  An  order  of  arrest  had 
been  issued  upon  affidavits  averring  fraud  in  contracting  the 
debt,  and  upon  the  trial  the  plaintiff  introduced  in  evidence, 
against  the  objection  and  exception  of  the  defendant,  the  papers 
upon  which  said  order  was  granted.  This  court  held  that  the 
evidence  was  erroneously  received,  and  reversed  the  judgment. 
It  was  laid  down  in  the  opinion  that  "  if  the  affidavits  in  ques- 
tion were  competent  evidence,  it  must  be  upon  the  ground  that 
they  were  statements  made  by  or  on  behalf  of  the  plaintiff, 
showing  the  fraud  of  the  defendants,  which  were  uncontradicted 
by  the  defendants,  and  that  they  acquiesced  in  the  propriety  of 
the  order  and  in  the  truth  of  the  statements.  *  *  *  While 
a  party  may  be  called  upon  in  many  cases  to  speak  where  a 
charge  is  made  against  him,  and  in  failing  to  do  so  may  be  con- 
sidered as  acquiescing  in  its  correctness,  his  omission  to  answer 
a  written  allegation,  whether  by  affidavit  or  otherwise,  cannot 
be  regarded  as  an  admission  of  the  correctness  thereof,  and  that 
it  is  true  in  all  respects.  Reasons  may  exist  why  he  may  choose 
and  has  a  right  to  remain  silent  and  to  vindicate  himself  at 
some  future  period,  and  on  some  more  opportune  occasion.'' 
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We  are  unable  to  see  why  the  case  cited  is  not  directly  in  point. 
The  affidavits  constituted  a  statement  by  the  plaintiff,  which 
was  not  contradicted,  no  motion  having  been  made  to  vacate 
the  order  of  arrest,  upon  the  ground  that  the  facts  were  not 
true,  and  no  exception  having  been  taken  to  the  same.  The 
facts  are  very  similar  in  reference  to  the  letter  of  the  plaintiff 
in  the  case  at  bar,  and  if  silence  could  be  regarded  as  an  admis- 
sion of  the  correctness  of  the  statement  made,  the  same  rule  is 
applicable  to  each  case,  and  the  decision  last  cited  is  controlling. 
Numerous  other  cases  tend  in  the  same  direction.  (  Warinff  v. 
U.  S.  Tel.  Co,,  4  Daly,  233;  Anthoine  v.  Goit,^  Hall,  40; 
Hohimon  v.  Fitchhurg  &  TT.  R.  R.  Co,,  7  Gray,  92  ;  HiU  v. 
Pratt,  29  Vt.  119  ;  People  v.  Lockmood,  3  Hun,  304;  FcMie 
V.  Denton,  3  Carr.  &  P.  103 ;  Draper  v.  Crofts,  15  Mees.  & 
Welsh.  166 ;  Megui/re  v.  Corvnne,  3  MacArthur  [D.  C],  81.) 
From  an  examination  of  the  cases,  we  think  that  a  distinc- 
tion exists  between  the  effect  to  be  given  to  oral  declarations 
made  by  one  party  to  another,  which  are  in  answer  to  or  contra- 
dictory of  some  statement  made  by  the  other  party,  and  a 
written  statement  in  a  letter  written  by  such  party  to  another. 
It  may  well  be  that  under  most  circumstances  what  is  said  to  a 
man  to  his  face,  which  conveys  the  idea  of  an  obligation  upon 
his  part  to  the  person  addressing  him,  or  on  whose  behalf  the 
statement  is  made,  he  is  at  least  in  some  measure  called  upon 
to  contradict  or  explain  ;  but 'a  failure  to  answer  a  letter  is 
entirely  different,  and  there  is  no  rule  of  law  which  requires  a  * 
person  to  enter  into  a  correspondence  with  another  in  reference 
to  a  matter  in  dispute  between  them,  or  which  holds  that  silence 
should  be  regarded  as  an  admission  against  the  party  to  whom 
the  letter  is  addressed.  Such  a  rule  would  enable  one  party  to 
obtain  an  advantage  over  another  and  has  no  sanction  in  the  law. 
We  think  that  the  court,  on  the  trial  at  Special  Term,  properly 
held  that  the  letter  was  inadmissible  except  for  the  purpose  of 
showing  a  demand,  and  that  the  judge,  upon  the  previous  trial 
of  the  issue  which  was  submitted  to  the  jury,  erred  in  receiv- 
ing the  same  in  evidence. 
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There  was  no  error  in  any  of  the  findings  of  the  court  upon 
the  trial,  and  the  judgment  should  be  affirmed. 
All  concur,  except  Danforth,  J.,  absent. 
Judgment  affirmed. 


Maeoaret  C.  Wallace,  Executrix,  etc.,  Respondent,  v,  Bobert    ho  swl 
H.  Berdell  et  al.,  Appellants.  L^J  3JI 


Where  a  question  in  an  action  was  as  to  the  delivery  of  a  trust  deed,  and 
the  uncontroverted  evidence  was  sufficient  to  establish  presumptively 
the  delivery,  so  that  it  could  be  overthrown  only  by  affirmative  evidence, — 
Meld,  that  the  fact  that  the  testimony  of  other  witnesses  who  swore 
positively  to  the  delivery  was  impeached,  and  was  discredited  by  the 
court,  did  not  authorize  the  court  to  infer  affirmatively,  the  contrary  of 
what  was  so  testified  to,  and  did  not  supply  the  want  of  affirmative 
proof  to' meet  the  uncontroverted  evidence. 

It  was  proved  in  this  action  that  in  1862  a  trust  deed  was  duly  and  jointly 
executed  and  acknowledged  by  the  grantor  and  grantee.  It  was  attested, 
as  a  subscribing  witness,  by  the  commissioner  who  took  the  acknowledg- 
ment ;  the  attestation  clause  stating  that  it  was  signed,  sealed  and  deliv- 
ered in  his  presence.  It  contained  a  clause  whereby  the  grantee  declared 
that  he  accepted  the  trusts  and  covenanted  faithfully  to  perform  them. 
On  the  same  day  an  agreement  was  executed  between  the  grantor  and 
grantee,  which  recited  that  the  former  had,  by  deed  bearing  even  date 
therewith,  conveyed  to  the  latter  one  of  the  parcels  of  land  described  in 
the  trust  deed,  and  had  also  transferred  to  him  certain  stocks  ;  these  the 
grantee  covenanted  to  sell  and  with  the  proceeds  pay  and  satisfy  a  mort- 
gage on  the  property.  In  1867  the  trustee  died.  In  1876  the  trust  deed 
was  found  in  the  possession  of  one  of  the  beneficiaries  under  it.  The 
grantor  and  the  beneficiaries  testified  that  the  deed  was  in  fact  delivered, 
but  evidence  was  given  impeaching  the  testimony  of  the  former  and  the 
latter  were  discredited  by  the  court  because  of  interest  and  omission  to 
assert  their  rights  until  the  grantor  became  involved.  No  other  evidence 
was  given  as  to  delivery.  Hddt  that  the  uncontroverted  facts  estab- 
lished clearly  a  sufficient  delivery;  and  that  a  finding  to  the  contrary 
was  unauthorized. 

11  seems,  that  a  deed  once  delivered  is  not  invalidated  by  the  fact  that  it 
remains  in  the  possession  of  the  grantor. 

Ji  seems,  also,  that  if  both  parties  to  a  deed,  apparently  designed  as  a 
voluntary  settlement,  be  present,  and  the  usual  formalities  of  execution 
take  place,  and  to  all  appearance  the  contract  is  consummated  without 
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any  oonditions  or  qoalifications  annexed,  it  is  a  complete  and  valid  deed 
altliough  left  in  the  custody  of  the  grantor. 

Where  a  trust  deed  is  actually  delivered  to  the  grantee  the  rights  of  the 
cestwU  que  trusterU  attach,  and  the  effect  of  the  delivery  cannot  be  im- 
paired by  any  mental  reservation  on  the  part  of  the  grantor,  or  oral  con- 
dition, repugnant  to  the  terms  of  the  deed,  attached  to  the  delivery. 

It  is  not  competent,  therefore,  to  show,  for  the  purpose  of  defeating  those 
rights,  that  the  delivery  was  with  intent  that  the  deed  should  not  take  ef- 
fect unless  again  delivered,  or  unless  the  grantor  afterward  deter- 
mined that  it  should  take  effect,  or  upon  any  other  contingency  contrary 
to  the  terms  of  the  instrument. 

80^  alio,  after  such  a  deed  once  takes  effect  it  is  irrevocable,  and  Its  opera- 
tion cannot  be  affected  by  any  subsequent  act  of  the  grantor  in  exercising 
control  over  the  property  conveyed,  or  omission  on  the  part  of  the  trustee 
to  perform  the  duties  of  the  trust. 

Fitiher  v.  HaU  (41  N.  Y.  416).  distinguished. 

(Argued  February  27, 1884 ;  decided  October  7, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  February  15,  1881,  which  aflSrmed  a  judgment  in  favor 
of  theorginal  plaintiflf,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  action  was  brought  originally  by  Francis  B.  Wallace 
and  John  F.  Phillips  composing  the  firm  of  F.  B.  Wallace  & 
Co.  Phillips  having  died  during  the  pendency  of  the  action  it 
was  continued  by  Wallace  as  surviving  partner.  The  latter 
died  after  judgment  and  pending  the  appeal,  and  the  present 
plaintiff,  his  executrix,  was  substituted  as  plaintiff. 

The  original  plaintiffs  were  judgment  creditors  of  defendant 
Robert  11.  Berdell,  and  brought  this  action  as  such  to  have 
two  deeds  of  certain  real  estate  executed  by  said  Berdell  to  his 
son,  the  defendant  Charles  P.  Berdell,  and  also  a  judgment 
obtained  against  him  by  his  daughter,  the  defendant  Lizzie  A. 
Miller,  adjudged  to  be  without  consideration  and  fraudulent 
and  void  as  against  creditors.  The  defendants  alleged  that  the 
consideration  of  the  deeds  and  the  claim  upon  which  the  judg- 
ment was  rendered  was  an  indebtedness  of  their  father  to  them 
which  grew  out  of  the  disposal,  without  their  consent,  of  real 
estate  which  he  had  conveyed  on  December  12,  1862,  to  one 
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Parkhurst,  as  trustee,  in  trust  for  them,  which  trust  deed  was 
not  recorded.  The  material  facts  pertinent  to  the  questions 
discussed  are  stated  in  the  opinion. 

Alfred  Taylor  for  appellants.  The  trust  created  by  the 
deed  of  December,  1862,  is  valid.  (§  55,  art.  2,  chap.  1,  title 
2  of  part  2  R  S. ;  2  R.  S.  [7th  ed.J  2181 ;  G^man  v.  JSed- 
dington^  24  N.  Y.  9.;  When  the  facts  touching  the  delivery 
of  a  deed  are  undisputed  their  legal  eflEect  is  a  question  of  law. 
{Rogers'  v.  Carey ^  47  Mo.  232.)  The  law  will  presume  deliv- 
ery, and  the  onus  is  upon  the  parties  seeking  to  overthrow  the 
deed,  to  show,  by  clear  and  unmistakable  evidence,  that  no  de- 
livery has  ever  in  fact  taken  place.  {Brinckerhoffv.  Lawrence^ 
2  Sandf.  Ch.  406,  488 ;  1  Phillips  on  Ev.,  §  568a/  2  id.,  §  297 ; 
2  R  S.,  chap.  3,  §  16  ;  Bryan  v.  WaUh,  3  111.  537.)  Where 
both  parties  have  signed  a  deed  in  the  presence  of  a  witness 
and  both  have  duly  acknowledged  it,  the  deed  will  be  presumed 
to  have  been  duly  delivered.  (4  Kent's  Com.  456 ;  Scrugham 
V.  Wood,  15  Wend.  546;  McLean  v.  Butler,  19  Barb.  450.) 
The  question  of  delivery  is  a  mixed  question  of  law  and  fact. 
Such  questions  are  reviewable  in  this  court.  {Earle  v.  Earle, 
20  N.  J.  L.  348 ;  Lawton  v.  Soger,  11  Barb.  349.)  Deliv- 
ery takes  efiTect  presently  ;  parol  evidence  of  conditions  quali- 
fying it  is  inadmissible.  (  WorrcM  v.  Mxmn,  5  N.  Y.  238  ;  23 
Wend.  45 ;  4  Pick.  520  ;  Seymour  v.  Cowing,  1  Keyes,  535  ; 
Arnold  v.  Patrick,  6  Paige,  310  ;  Braman  v.  Bingham,  26 
N.  Y.  491 ;  Bracket  v.  Barrey,  28  id.  341 ;  Cocks  v.  Baker, 
49  id.  110.)  A  settlor  cannot  derogate  from  his  grant.  (Perry 
on  Trusts,  83,  §  103 ;  id.  86,  87,  88,  96,  §  104 ;  Oilchrist  v. 
Stephenson,  9  Barb.  9 ;  Fordham  v.  Smith,  46  N.  Y.  683 ; 
IlaU  v.  Stewart,!  Hun,  592 ;  Villiers  v.  Beaum/mt,  1  Vern.  100; 
Souverhye  v.  Alden,  1  Johns.  Ch.  258 ;  Fellows  v.  Hermans, 
4  Lans.  230,  242 ;  Brinkerhof  v.  Laurence,  2  Sandf.  Ch.  ; 
Fisher  v.  HaU,  41 N.  Y.  416.)  The  right  of  a  debtor  to  pay  one 
debt  if  he  chooses,  even  though  he  thereby  gives  that  person  a 
preference,  is  an  inseparable  incident  of  his  dominion  over  his 
property,  or  his^j^  disponendi,  and  it  is  well  settled  on  principle 
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and  authority.  (Bump  on  Fraud.  Con  v.  182,  185;  Auburn 
JSx.  Bk.  V.  Fitch,  48  Barb.  344 ;  Waterbury  v.  ShirtevarUy  18 
Wend.  353;  Hale  v.  Stewant,  7  Hun,  591.)  The  conveyances 
made  in  1875  were  not  only  in  payment  of  what  the  grantor 
owed  the  grantee,  but  were  also  in  pursuance  of  a  prior  promise 
to  and  agreement  with  Charles  P.  Berdell,  when  he  arrived  of 
age,  and  which  in  law  and  good  conscience  he  was  bound  to 
perform  before.  {Dygert  v.  Remerschrdder,  32  N.  Y.  629.) 
In  the  absence  of  proof  of  the  insolvency  of  the  grantor  a  con- 
veyance  cannot  be  set  aside.  {ChUds  v.  Connor ,  6  J.  &  S.  471.) 
As  no  intention  or  purpose  of  incurring  future  indebtedness 
is  shown  or  suggested  there  could  have  been  no  purpose  at 
the  time  of  the  transfer  to  defraud  in  making  this  conveyance. 
(Bump  on  Fraud.  Conv.  310,  311 ;  Sa/oage  v.  Murphy,  34  N.  Y. 
508 ;  Shatid  v.  Hanley,  71  id.  319.)  The  consideration  of  the 
transfer  in  1875  was  adeq\iate.  {Palen  v.  BushnelX,  1  Hun, 
319 ;  Brett  v.  CaUin,  47  Barb.  404 ;  Van  Wych  v.  Baker,  16 
Hun,  168.)  The  plaintiffs  in  this  action,  being  subsequent 
creditors,  cannot  question  the  adequacy  of  the  consideration. 
(Bump  on  Fraud.  Conv.  811,  313,  316.)  If  we  regard  the 
deeds  and  transfer  voluntary,  without  consideration,  other  than 
love  and  affection,  in  view  of  the  facts  proven,  the  transfer  is 
valid,  and  these  plaintiffs  have  no  standing  in  court  to  set 
them  aside.  {Dygert  v.  Eemerschnider,  32  N.  Y.  648 ;  Bump 
on  Fraud.  Conv.  582 ;  Bahcock  v.  Eckler,  24  N.  Y.  623 ; 
Phillips  V.  Wooster,  36  id.  412 ;  Loeachigk  v.  Hatfield,  51  id. 
660;  Cushma/n  v.  Addison,  55  id.  628;  Bk.  of  U,  S.  v. 
Houseman,  6  Paige,  256.)  The  continuance  in  possession  of 
a  grantor  of  real  estate,  while  it  may  be  a  circumstance  proper 
to  be  considered,  does  not  of  itself  warrant  a  finding  as  a  legal 
conclusion  that  the  deed  was  fraudulent.  (Olute  v.  Neiokirk, 
46  N.  Y.  684;  HaU  v.  Tattle,  8  Wend.  376;  Vanbuskirk  v. 
Warren,  34  Barb.  466 ;  Mitchell  v.  West,  55  N.  Y.  107.) 
Whatever  may  be  the  effect  of  a  voluntary  conveyance  as 
regards  creditors  at  time  conveyance  was  made,  it  is  not  void 
a£  to  subsequent  creditors,  unless  made  with  an  actual  intent 
to  defraud  them.     The  burden  of  proving  actual  fraud  always. 
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rests  with  the  creditor.  {Loesohigk  v.  Hatfield^  5  Uobt.  26  ; 
Bump  on  Fraud.  Conv.  308,  310,  311.)  Where  an  error  con- 
sists in  the  admission  or  rejection  of  evidence,  it  cannot  be 
disregarded  by  the  appellate  court.  {Worrall  v.  Pa/rmaLee^ 
1  N.  Y.  519 ;  WiUiams  v.  Fitch,  18  id.  546 ;  StarUrd  v. 
Barroxos^^Z  id.  200;  BairdY.  Gdlett^  47  id.  186 ;  Anderson 
V.  a.  W.  (&  0.  7?.  JR.  Co,,  54  id.  334.)  In  respect  to 
exceptions  to  evidence,  there  is  no  distinction  between  legal 
and  equitable  actions.    {NorUyii  v.  MaUory^  63  N.  T.  438.) 

S.  W.  FuUerton  for  respondent.  The  plaintiflFs  acquired  a 
specific  lien  upon  the  real  estate  in  question  by  the  levy  of 
their  attachment  and  execution  which  were  outstanding  when 
this  action  was  commenced.  {Falconer  v.  Freeman,  4  Sandf. 
Ch.  565 ;  Clarkson  v.  Depeyater,  3  Paige,  320 ;  Frost  v.  Motty 
34  N.  Y.  253 ;  Einchey  v.  Stryker,  28  id.  45  ;  Adsit  v.  But- 
ler, 87  id.  585.)  Where  any  evidence  is  given  showing  the 
probable  truth  of  the  facts  it  will  be  assumed  by  this  court  to 
have  been  correctly  found  irrespective  of  any  rebutting  evi- 
dence given  by  the  opposite  party,  jio  matter  what  the  weight 
of  such  rebutting  evidence  may  be.  {Burgess  v.  Simonsony 
45  N.  Y.  225 ;  StiMweU  v.  Mut.  Z.  Ins.  Co.,  72  id.  385 ; 
Stevens  v.  Mayor,  etc.,  84  id.  296 ;  Chamberlain  v.  Prior,  2 
Keyes,  539 ;  Ma/rvin  v.  Brewster  Iron  Co.,  55  N.  Y.  538.) 
If  the  trust  deed  in  question  was  never  delivered  by  Mr.  Ber- 
dell  to  Mr.  Parkhurst,  with  intent  that  it  should  take  effect  as 
a  grant  of  the  property  therein  described,  then  the  title  to  the 
property  remained  in  Mr.  Berdell,  and  a  sale  thereof  by  him 
to  the  bank  did  not  constitute  him  a  debtor  to  his  children  for 
its  value.  {Jacks(m  v.  BodU,  20  Johns.  184;  Jackson  v. 
Phipps,  12  id.  418 ;  Roosevelt  v.  Caron,  5  Barb.  190 ;  Brack- 
eU  V.  Barney,  28  N.  Y.  333;  Fisher  v.  HaU,  41  id.  416.) 
There  being  at  the  time  of  the  transfers  to  Charles,  and  the 
judgment  in  favor  of  Lizzie,  an  existing  legal  liability  of  Robert 
H.  Berdell  to  the  plaintiffs,  enforceable  by  action  against  him, 
the  plaintiffs  were  existing,  and  not  subsequent  creditors. 
{Cary  v.  White,  52  N.  Y.  138 ;  F(X)ceU  v.  FUtclier,  87  id.  476 ; 
Sick  ELS  —  Vol.  LII.  3 
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Star  Ins.  Co.  v.  Palrner,  41  N.  Y.  Sup.  267 ;  Van  Wyck  v. 
Seward,  18  Wend.  375,  385 ;  Young  v.  Jleerrruma^  66  N.  T. 
374,  384.)  Whether  the  plaintiffs  are  deemed  creditors  whose 
claims  accrued  subsequent  or  prior  to  the  transfers,  they  were 
entitled  to  have  the  transfers  set  aside.  {Carpenter  v.  Roe^  10 
K  Y.  227;  Savage  v.  Muiphy,  34  id.  508;  Case  v.  Phelps, 
89  id.  164;  Cole  v.  Tyler,  65  id.  73 ;  Shand  v.  Hanley,  71  id. 
319.) 

Rapallo,  J.  The  decision  of  this  appeal  turns  upon  the 
question  of  the  delivery  of  the  trust  deed  of  December  12, 1862, 
from  Robert  H.  Berdell  to  S.  C.  Parkhurst.  The  trial  court 
found  that  this  deed  was  inoperative  for  want  of  delivery,  but 
the  appellants  claim  that  this  finding  was  erroneous  as  matter 
of  law.  If  this  point  is  sustained,  and  the  uncontroverted  evi- 
dence so  far  established  a  delivery  of  the  deed  that  the  defend- 
ants Charles  and  Lizzie  could  have  maintained  an  action  against 
their  father  for  the  trust  property  appropriated  by  him  to  liis 
own  use,  then  the  subsequent  conveyances  made  by  him  to 
Charles  and  the  judgment  recovered  against  him  by  Lizzie  A.  in 
1876,  were  founded  upon  a  valuable  consideration,  and  one  of  the 
chief  grounds  upon  which  those  conveyances  and  the  judgment 
were  held  to  be  fraudulent  fails,  and  a  new  trial  must  be  granted, 
even  though  there  may  be  evidence  in  the  case  tending  to 
show  fraud  in  fact  in  those  conveyances  independently  of  the 
question  of  a  valuable  consideration ;  for  it  cannot  be  assumed 
that  such  fraud  in  fact  would  have  been  found,  if  the  validity 
of  the  consideration  had  been  established. 

The  evidence  on  the  part  of  the  defendants  clearly  estab- 
lished a  sufficient  delivery  of  the  trust  deed.  It  was  executed 
by  Berdell  on  the  day  it  bears  date,  December  12,  1862,  in 
presence  of  Mr.  Drake,  a  commissioner  of  deeds,  by  whom  the 
deed  was  drawn.  By  the  terms  of  the  deed  Mr.  Berdell  con- 
veyed to  Mr.  Parkhurst  three  lots  of  land  in  Wooster  street. 
New  York,  in  trust  to  receive  the  rents  and  profits  thereof  and 
apply  the  same  to  the  use  of  his  three  children,  Theodore, 
Obarles  and  Lizzie  A.,  during  their  respective  minorities,  and 
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to  convey  to  each  of  them  on  his  or  her  coming  of  age,  one- 
third  of  the  property.  It  contained  a  clause  whereby  Mr. 
Parkhurst  declared  that  he  accepted  the  trust  and  covenanted 
with  BerdeU  to  faithfully  execute  the  same.  It  was  signed 
and  sealed  by  both  Mr.  BerdeU  and  Mr.  Parkhurst  and  attested 
by  Mr.  Drake  as  subscribing  witness,  the  attestation  clause 
stating  that  it  was  signed,  sealed  and  delivered  in  his  presence, 
and  on  the  same  day  it  was  acknowledged  before  Mr.  Drake 
as  a  commissioner  of  deeds,  by  both  Berdell  and  Parkhurst,  as 
their  act  and  deed,  as  appears  from  the  certificate  of  acknowl- 
edgment appended  thereto.  On  the  same  day  an  agreement 
between  Berdell  and  Parkhurst  was  executed  by  both  parties 
and  acknowledged  before  the  same  commissioner,  which  recited 
that  Berdell  had,  by  deed  bearing  even  date  therewith,  con- 
veyed to  Parkhurst,  in  trust,  the  premises  in  Wooster  street, 
part  of  which  were  subject  to  the  payment  of  $13,000 
secured  by  mortgage  thereon,  and  that  Berdell  had  trans- 
ferred to  Parkhurst  certain  stocks,  and  Parkhust  agreed  to 
sell  and  dispose  of  said  stocks  and  with  the  proceeds  satisfy 
said  mortgage,  and  pay  over  the  surplus  to  Berdell,  and  faith- 
fully and  diligently  to  execute  said  trust.  Parkhurst  died  in 
1867,  and  the  trust  deed,  when  first  produced  in  court,  was  in 
possession  of  Charles  P.  Berdell,  one  of  the  beneficiaries  under 
the  trust.  This  was  in  the  year  1876.  Thus  far  the  facts 
stated  were  proved  by  uncontroverted  evidence  and  by  the 
documents  themselves.  There  is  no  evidence  in  the  case 
touching  the  circumstances  of  the  delivery  of  the  deed  and 
agreement,  and  their  custody  from  the  time  of  their  execution 
until  they  were  produced  in  court,  except  the  testimony  of 
Robert  H.  BerdeU  and  Theodore  and  Charles  P.  Berdell. 

Bobert  H.  Berdell  testified  that  on  the  day  of  the  execution 
of  the  deed  and  agreement,  December  12,  1862,  the  deed  was 
delivered  to  Mr.  Parkhurst;  that  he,  witness,  was  present 
when  it  was  so  delivered,  and  at  the  time  he  executed  it  it  was 
delivered  by  Mr.  Drake  to  Mr.  Parkhurst ;  that  Parkhurst 
retained  it  until  1866  or  1867,  when  he  delivered  it  to  Theo- 
dore Berdell  at  the  Fifth  Avenue  hotel  in  the  presence  of  the 
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witness,  and  that  afterward,  in  1873,  Theodore  delivered  it  ta 
Charles.  These  latter  statements  are  confirmed  by  the  testi- 
mony of  both  Charles  and  Theodore  Berdell.  Robert  H.  tes- 
tified that  he  retained  Parkhnrst's  agreement  to  pay  oflE  the 
mortgage,  but  that  he  never  had  possession  of  the  trust  deed 
after  it  was  handed  to  Parkhurst. 

There  is  no  evidence  in  terms  contradicting  any  of  these 
statements,  either  of  Robert,  Theodore,  or  Charles  P.  Berdell, 
but  the  plaintiffs  relied  upon  evidence  which  was  claimed  to  be 
sufficient  to  impeach  the  veracity  of  those  witnesses.  The 
most  direct  evidence  of  this  description  was  the  testimony  of 
Robert  H.  Berdell,  read  from  the  stenographers  notes  in  the 
case  of  BerddZ  v.  Berdell^  taken  in  the  spring  of  1876,  by 
which  it  appears  that  Berdell  then  testified  that  he  thought  he 
gave  the  trast  deed  to  Theodore  seven  or  eight  years  before ; 
was  quite  sure  he  did,  and  thought  he  was  then  in  Goshen  ; 
that  he  thought  it  was  executed  in  duplicate,  and  that  one  was^ 
taken  by  Parkhurst  and  the  other  by  himself.  Afterward,  on 
the  29th  of  June,  1876,  as  appears  from  the  stenographer's 
notes  in  the  case  of  Parkhurst  v.  Berdell^  he  testified  that  he 
never  saw  the  trust  deed  after  it  was  acknowledged  and  handed 
over  to  Parkhurst,  until  Theodore  showed  it  to  him  in  1866, 
and  that  he  never  gave  it  to  Theodore,  and  there  was  no  du- 
plicate. 

On  the  present  trial  this  discrepancy  was  explained  by  Ber- 
dell, by  stating  that  he  had  in  his  mind  the  agreement  as  to  the 
mortgage,  called  the  trust  agreement,  executed  at  the  same 
time  with  the  trust  deed.  This  agreement  he  testified  that  he 
had  retained.  Of  course,  the  sufficiency  of  this  explanation 
was  for  the  trial  court  to  decide,  and  the  respondent  is  entitled 
to  the  benefit  of  any  finding  thereon  in  his  favor,  by  the  trial 
judge.  Berdell's  testimony  was  also  assailed  by  showing  that 
after  the  execution  of  the  trust  deed  he  continued  to  deal  with 
the  trust  property  as  his  own,  receiving  the  rents,  and  mort- 
gaging and  conveying  the  property  for  his  own  debts.  He 
testified  that  immediately  after  the  execution  of  the  trust  deed 
Parkhurst  took  charge  of  the  trust  property  and  collected  the 
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rents.  Parkhurst  was  in  the  employ  of  Berdell,  and  it  appears 
that  from  1862  to  1865,  when  Parkhurst  left  his  employ,  an 
account  was  kept  in  Berdell's  books  in  the  name  of  S.  C.  Park- 
hurst, trustee,  in  which  the  rents  collected  from  the  trust  prop- 
erty were  entered,  as  well  as  the  stocks  stated  in  the  trust  agree- 
ment to  have  been  ^transferred  to  Parkhurst  for  the  purpose  of 
paying  oflf  the  $13,000  mortgage.  Berdell  went  out  of  busi- 
ness in  1865,  and  after  that  time  no  further  account  appears 
to  have  been  kept,  but  Berdell,  after  that  time,  collected  the 
rents.  These  acts  of  Berdell  could  have  no  legal  effect  as  re- 
voking or  impairing  the  trust  dej^d,  if  it  ever  took  effect,  and 
if  admissible  in  evidence,  were  relevant  only  as  being  incon- 
sistent with  his  testimony  in  support  of  the  delivery  of  the* 
deed,  and  to  that  extent  impeaching  it. 

There  is  no  contradiction  of  the  testimony  of  Theodore  and 
Charles  P.  Berdell  as  to  the  custody  of  the  deed,  but  their  tes- 
timony appears  to  have  been  discredited  by  the  trial  judge,  on 
the  ground  of  their  interest  in  the  case,  and  their  omission  to 
assert  their  rights  under  the  trust  deed  until  after  Robert 
H.  Berdell  became  involved  in  difficulties.  But  granting 
to  the  evidence  on  the  part  of  the  plaintiffs,  and  to  the 
circumstances  appealed  to  by  them,  all  the  effect  which 
could  be  claimed  as  impairing  the  force  of  the  testimony  of 
the  Berdells,  and  even  putting  it  in  the  power  of  the  trial 
court  to  wholly  reject  it,  that  is  the  extent  to  which  the  rights 
of  the  cestuis  que  irustent  could  be  affected.  If  independently 
of  the  testimony  of  those  witnesses  enough  was  shown  by  un- 
<*ontroverted  testimony  to  presumptively  establish  the  trust 
deed  as  a  valid,  completed  and  delivered  instrument,  so  that  it 
could  only  be  overthrown  by  affirmative  evidence,  the  absence  of 
such  affirmative  evidence  could  not  be  supplied  by  impeaching 
the  testimony  of  witnesses  given  in  support  of  the  validity  of 
the  deed.  Even  if  the  inconsistencies  and  circumstances  relied 
upon  as  justifying  the  court  in  rejecting  the  testimony  of  those 
witnesses  were  sufficient  for  that  purpose,  the  discrediting  of 
their  testimony  did  not  authorize  the  court  to  infer  affirma- 
tively the  contrary  of  that  whicli  they  testified  to. 
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It  is  necessary,  therefore,  to  consider  the  case  as  it  stands, 
independently  of  the  testimony  claimed  thus  to  be  discredited. 
If  enough  was  shown  to  establish,  without  that  testimony,  a  ^re- 
B\im]pt\ve  or prtfna  fade  case  oi  the  valid  execution  and  de- 
livery of  the  deed,  suflScient  to  pass  the  title  and  cause  the 
interests  of  the  donees  to  vest,  the  case  was  not  weakened 
by  the  further  testimony  given  in  aid  of  that  case,  even  though 
such  further  testimony  was  so  far  assailed  as  to  justify  its  being 
disregarded. 

There  was  no  evidence  whatever  in  this  case  that  the  trust 
deed,  after  its  execution,  was  left  in  the  possession  of  the  grantor, 
though  even  if  it  had  been  so  left,  that  circumstance  alone 
'would  not  have  invalidated  it,  provided  it  had  once  been  de- 
livered.    {Souverhe  v.  Arden^  1  Johns.  Ch.  240.) 

In  cases  of  voluntary  settlements  courts  have  gone  great 
lengths  in  sustaining  the  validity  of  deeds,  without  affirmative 
proof  of  any  delivery,  and  the  earlier  cases  hold  that  a  volun- 
tary settlement  fairly  made,  is  binding  in  equity,  unless  there 
is  clear  and  decisive  proof  that  the  grantor  never  parted  or  in- 
tended to  part  with  possession  of  the  deed,  and  that  if  he  re- 
tains it,  there  must  be  other  facts  to  show  that  it  was  not 
intended  to  be  absolute.  (1  Johns.  Ch.  256 ;  Barlow  v.  Hen- 
eage,  Prec.  in  Ch.  210 ;  Ola/oering  v.  Claveringj  2  Vern.  473 ; 
affirmed,  7  Bro.  P.  C.  410 ;  Lady  Hudson! a  Case^  2  Vom.  476  ; 
Johnson  V.  Boyfidd^  1  Ves.  Sen.  314 ;  Exton  v.  ScoUy  6  Simons, 
31,  and  other  cases.)  In  all  these  cases  the  instrument  was 
shown  to  have  been  retained  by  the  grantor  until  his  death,  and 
there  were  no  circumstances  tending  to  show  a  delivery.  This 
court,  in  Fishery.  Ball  (41  N.  Y.  416),  declined  to  follow  those 
cases  in  so  far  as  they  wholly  dispensed  with  any  evidence  of 
delivery.  But  the  delivery  of  a  deed,  like  any  other  fact,  may 
be  inferred  from  circumstances,  and  the  rule  as  laid  down  by 
Chancellor  Kent,  in  4  Kent's  Com.  456,  though  frequently 
adverted  to  and  commented  upon  in  adjudged  cases,  I  do  not 
find  ever  to  have  been  questfoned.  The  learned  commentator 
says :  "  If  both  parties  be  present,  and  the  usual  formalities 
of  execution  take  place,  and  the  contract  is  to  all  appearances 
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cousuinmated,  without  any  conditions  or  qualifications  annexed^ 
it  is  a  complete  and  valid  deed,  notwithstandiog  it  be  left  in 
the  custody  of  the  grantor.'* 

This  rule  was  applied  in  the  case  of  Scrughwrn  v.  Wood  (16 
Wend.  545),  where  it  was  held  that  a  deed  of  marriage  settle- 
ment which  was  read  and  signed  by  both  grantor  and  the  trus- 
tees, and  acknowledged  as  their  deed  before  an  officer  author- 
ized to  take  acknowledgments,  was  a  complete  and  valid  deed, 
notwithstanding  the  witnesses  present  at  its  execution  united  in 
testifying  that  there  was  no  formal  delivery  of  it,  and  the  deed, 
after  the  death  of  the  grantor,  was  found  in  his  secretary  among 
his  private  papers.  Nelson,  J.,  in  delivering  the  opinion,  ob- 
serves, that  the  grantor  was  much  more  interested  in  the  exe- 
cution and  preservation  of  the  deed  than  either  of  the  trustees, 
and  the  fact  of  its  being  in  his  possession  at  his  death,  therefore, 
did  not,  under  the  circumstances  of  the  case,  necessarily  create 
any  presumption  against  the  idea  that  a  delivery  was  intended 
at  the  time  of  its  execution. 

In  the  present  case,  as  before  observed,  there  is  no  evidence 
that  the  deed  remained  in  the  possession  of  the  grantor.  When 
first  produced  it  was  in  the  possession  of  one  of  the  cestuis 
que  trustent.  It  was  signed  and  sealed  by  both  grantor  and 
grantee.  The  trustee  by  his  solemn  acts  of  signing,  sealing, 
and  acknowledging,  accepted  the  trusts,  and  covenanted  to 
perform  them,  and  on  the  sam^  day  both  grantor  and  grantee 
united  in  executing  in  like  manner  an  agreement  which 
recited  that  the  grantor  had  conveyed  to  the  trustee  the  prop- 
erty described  in  the  trust  deed,  and  had  delivered  to  him 
certain  securities  which  the  trustee  agreed  to  apply  to  the 
discharge  of  a  mortgage  upon  the  trust  property.  Independ- 
ently of  the  positive  affirmative  testimony  of  Mr,  Berdell  and 
his  two  sons  that  the  deed  was  actually  delivered  to  the  trustee 
and  was  received  from  him  by  one  of  the  sons,  the  circum- 
stances were  abundant  to  presumptively  show  a  complete  exe- 
cution and  delivery  of  the  deed.  In  Fisher  v.  Hall  (41 N.  T. 
416),  the  facts  were  entirely  different.  The  grantee  was  not 
present  at  the  execution  of  the  deed.     He  did  not  execute  or 
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acknowledge  it,  but  was  ignorant  of  its  existence  till  long  after 
the  death  of  the  grantor,  who  was  shown  to  have  retained  it 
till  his  death.  McLecm  v.  Button  (19  Barb.  450)  more 
nearly  resembles  the  present  case.  (See,  also,  Fletoher  v.  Flet- 
cher^ 4  Hare,  67.) 

The  finding  of  the  trial  court  upon  this  point  is  somewhat 
peculiar  and  admits  of  the  construction  that  tliere  was  a  manual 
delivery  but  that  it  was  conditional,  or  contingent,  and  there- 
fore no  delivery,  and  this  seems  to  have  been  the  construction 
put  upon  the  finding  at  General  Term.  The  finding  is,  '*that 
said  deed  was  never  delivered  by  said  Robert  H.  Berdell  to 
the  said  Sylvester  0.  Parkhurst,  or  to  any  other  person  for 
him,  nor  was  the  same  ever  accepted  by  the  said  Parkhurst, 
nor  was  it  ever  delivered  to  or  accepted  by  said  Parkhurst  with 
intent  on  the  part  of  said  Berdell,  or  on  the  part  of  said  Park- 
hurst, that  it  should  take  effect ;  that  said  deed  was  not  exe- 
cuted and  acknowledged  by  said  Berdell  and  Parkhurst,  or 
either  of  them,  with  intent  that  it  should  be  delivered  or  take 
effect,  except  in  the  event  that  the  said  Berdell  should  there- 
after deliver  said  deed  to  the  said  Parkhurst  or  determine  that 
it  should  take  effect." 

The  Greneral  Term  in  their  opinion  say  that  they  are  of  the 
opinion  that  the  evidence  leads  to  but  one  conclusion,  namely, 
that  the  trust  deed  was  made  for  a  temporary  purpose  only, 
that  it  was  not  absolutely  delivered,  but  that  the  delivery 
thereof  was  upon  a  contingency  which  did  not  happen. 

If  this  be  the  correct  view  of  the  facts,  the  conclusion  that 
the  deed  was  invalid  is  clearly  erroneous.  It  must  be  borne 
in  mind  that  the  present  controversy  is  not  an  attack  on  the 
validity  of  the  trust  deed  as  fraudulent  as  against  creditors,  but 
as  inoperative  as  between  the  parties  to  it.  If  it  ever  was 
actually  delivered  to  the  grantee,  the  rights  of  the  cestuis 
que  trvstent  attached,  and  the  effect  of  the  delivery  could 
not  be  impaired  by  any  mental  reservation,  or  any  oral  condi- 
tion, attached  to  the  delivery,  which  would  be  repugnant  to  the 
terms  of  the  deed.  The  delivery  having  been  to  the  grantee 
himself,  neither  party  would  have  been  permitted  to  show,  for 
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the  purpose  of  defeating  the  rights  of  the  cestuia  qvs  trus- 
ienty  that  the  delivery  was  with  intent  that  the  deed  should  not 
take  effect,  or  that  it  should  not  take  effect  unless  again  deliv- 
ered, or  unless  the  grantor  should  afterward  determine  that 
it  should  take  effect,  or  upon  any  other  contingency  whatever, 
contrary  to  the  terms  of  the  instrument.  (  WorraU  v.  Munn^ 
5  N.  Y.  229,  238;  LawUm  v.  S<iger^  11  Barb.  349  ;  Arnold -^^ 
Patrick,  6  Paige,  310,  315.) 

The  facts  principally  relied  upon  for  the  purpose  of  showing 
that  the  trust  deed  never  took  effect  are  the  continued  posses- 
sion by  Berdell  of  the  trust  property,  his  collection  of  the 
rents,  and  his  dealing  with  the  property  as  his  own,  and  apply- 
ing it  to  the  payment  of  his  own  debts,  after  the  execution  of 
the  trust  deed.  These  acts  could  not,  however,  impair  the 
rights  of  the  beneficiaries  under  the  trust.  If  the  deed  ever 
took  effect  it  was  irrevocable,  and  no  act  of  the  grantor,  or 
omission  on  the  part  of  the  trustee  to  perform  the  duties 
undertaken  by  him,  could  affect  the  operation  of  the  deed.  If 
completely  executed  and  delivered,  no  power  of  revocation  be- 
ing reserved  in  the  deed,  a  secret  intention  on  the  part  of  the 
grantor  that  it  should  not  take  effect  would  be  unavailing. 
There  is  no  question  here  as  to  the  trust  deed  having  been 
executed  with  intent  to  defraud  the  creditors  of  the  grantor. 
The  question  is,  whether  it  was  v^lid  as  against  him,  and  he 
would  not  have  been  pennitted,  as  against  the  beneficiaries  or 
the  trustee,  to  allege  that  he  did  not  intend  that  it  should  take 
effect,  or  that  his  intention  was  that  it  should  only  take  effect 
upon  some  contingency.  If,  either  by  direct  proof  or  by  cir- 
cumstances, it  was  shown  tliat  there  was  such  a  delivery  of  the 
deed  as  would  have  made  it  effectual  if  it  had  been  made  to  a 
purchaser  of  the  property,  the  title  passed,  and  the  subsequent 
acts  of  the  grantor  or  the  trustee  could  not  affect  it. 

The  court  at  the  trial  seems  to  have  entertained  a  different 
view,  for  the  learned  trial  judge  refused  to  find  as  matter  of  law 
that  the  deed  was  not  and  could  not  be  defeated  by  the  sub- 
sequent acts  of  Berdell.  The  controlling  question,  therefore,  is 
whether  the  uncontroverted  evidence  in  the  case  before  us  es- 
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tablished  the  execution  and  delivery  of  the  trust  deed  suffi- 
ciently to  have  enabled  the  children  of  Mr.  Berdell  to  enforce 
the  trust  against  him.  We  think  that,  throwing  his  testimony 
and  that  of  his  sons  out  of  the  case,  enough  appeared  to  have  en- 
titled the  beneficiaries  to  enforce  the  trust,  and  that  consequently 
a  legal  liability  on  the  part  of  Robert  H.  Berdell  existed,  to  make 
good  the  trust  property  which  he  had  applied  to  his  own  use, 
and  that  liability  was  a  sufficient  consideration  for  the  subse- 
quent conveyances  and  judgment. 

Mr.  Berdell  appears  to  have  been  in  solvent  circumstances 
when  the  trust  of  1862  was  created.  It  was  a  lawful  and  valid 
trust  under  the  statute,  and  the  circumstances  under  which  it 
was  made  were  such  as  fully  to  justify  it.  Mr.  Berdell,  having 
a  family  of  children  by  his  first  marriage,  was  about  to  contract 
a  second  marriage,  and  it  was  quite  just  that  he  should  devote 
a  portion  of  his  property  to  making  provision  for  the  children 
of  his  first  marriage.  The  simple  question  here  is,  whether  his 
intention  to  provide  for  them  was  so  far  effectuated  as  to  vest 
in  them  equitable  interests  in  the  Wooster  street  property.  If 
it  was,  their  claims  for  compensation  for  those  equitable  inter- 
ests subsequently  appropriated  by  him  were  as  much  entitled 
to  recognition  as  the  claims  of  any  other  creditor. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


William  P.  Radlet  et  al..  Respondents,  v.  Pjetbe  Kuhn  et  al., 
Executors,  etc..  Appellants. 

The  win  of  K.  contained  a  devise  to  his  executors  of  certain  real  estate,  in 
trust  to  receive  the  rents  and  profits  and  out  of  the  same  to  pay  to  each 
of  two  grandsons  of  the  testator  $700  when  he  became  of  age.  In 
case  either  died  before  majority  the  survivor  to  have  the  whole  $1,400; 

'  the  trust  to  continue  until  the  testator's  son  C.  arrived  at  the  age  of 
twenty.five,  unless  he  died  before  that  time.     If  C.  lived  to  reach  that 
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age  he  was  to  have  the  net  income,  less  the  $1,400,  during  life,  and  the 
will  declared  "if  he  should  die  leaving  any  lawful  children  the  said 
real  estate  *  *  *  is  to  become  theirs  in  fee  when  they  arrive  at  the 
age  of  twenty-one,  and  the  same  is  devised  accordingly."  Upon  appeal 
from  a  surrogate's  decree  construing  the  will,  Tield,  that  the  provision 
for  the  benefit  of  the  grand-children,  conceding  it  was  to  be  considered 
as  a  trust,  was  simply  a  mode  of  securing  the  payment  of  the  legacies, 
not  a  provision  for  the  maintenance  of  the  infants,  and  so  did  not  render 
the  estate  inalienable;  that  the  interests  of  the  cestuis  que  truslent  were 
assignable,  the  trust  being  for  the  payment  of  a  sum  in  gross  (1  R.  S. 
730,  §  68)  ;  that  the  plain  meaning  of  the  will  was,  when  C.  attained 
the  age  of  twenty-five  the  trust  should  cease,  he  thereafter  taking 
the  income  as  tenant  for  life,  charged  with  the  payment  of  any  amount 
unpaid  of  said  legacies,  the  remainder  in  fee  being  devised  to  his  chil- 
dren, if  he  have  any,  when  they  come  of  age ;  that  C,  as  owner  of  the 
next  eventual  estate,  was  entitled  to  any  surplus  of  income  arising  dur- 
ing the  continuance  of  the  trust;  that  on  the  death  of  C.,if  he  died 
without  issue,  the  fee  would  vest  in  the  heirs  of  the  testator  ;  if  he  should 
have  a  child  or  children  the  fee  would  vest  in  them  absolutely  and  be 
alienable  and  descendible  ;  in  case  of  their  dying  under  age  the  fee  ve&ts 
in  their  heirs  and  not  those  of  thd  testator ;  that,  therefore,  there  was 
no  unlawful  suspension  of  the  power  of  alienation.   - 

It  seems ^  that  it  is  only  a  trust  to  accumulate  rents  and  profits  of  land  and 
apply  them  to  the  use  of  a  person  generally,  or  a  trust  to  accumulate 
rents  and  profits  generally  for  the  benefit  of  one  or  more  infants  which 
renders  the  estate  inalienable.    (1  R.  S.  729,  §  55.) 

It  seems,  also,  that  if  the  trust  did  continue  during  the  life  of  C,  there  was 
no  unlawful  suspension  of  the  power  of  alienation. 

It  seems,  also,  that  had  there  been  a  contingent  remainder  over,  limited  on 
the  fee,  to  take  effect  in  case  of  the  first  devisee  dying  before  twenty. 
one,  this  would  not  have  prevented  the  vesting  of  the  estate  in  the  first 
devisee,  but  would  merely  have  rendered  it  defeasible  by  condition 
subsequent ;  and  while  it  would  suspend  the  absolute  power  of  alienation 
during  the  minority  of  the  first  remainderman,  as  such  suspension  is 
authorized  by  statute  (1  R.  S.  728,  g  16),  the  devise  would  have  been 
valid. 

(Argued  April  28, 1884;  decided  October  7,  1884.) 

Appeals  from  certain  portions  of  a  judgment  of  the  General 
Term  of  the  Supreme  Court,  in  the  first  judicial  department, 
entered  upon  an  order  made  July  11,  1883,  which  modified  a 
decree  of  the  surrogate  of  the  county  of  New  York,  rendered 
upon  probate  of  the  will  of  Michael  Kuhn,  deceased,  so  far  as 
the  same  gave  a  judicial  construction  to  said  will.  (Reported 
below,  38  Hun,  573.) 
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The  following  is  a  copy  of  the  provision  of  the  will  in 
question : 

"  Second,  I  give,  devise  and  bequeath  unto  my  executors 
hereinafter  named,  the  houses  and  premises  known  as  numbers 
472  Eighth  avenue,  and  496  Ninth  avenue,  in  said  city,  together 
with  all  other  property  —  real  and  personal  —  not  hereinbefore 
devised,  in  trust,  however,  to  and  for  the  following  purposes, 
to-wit :  to  take  charge  of  the  said  real  estate,  and  to  collect  and 
receive  all  income  therefrom  and  to  pay  all  taxes,  assessments, 
and  interest  moneys  thereon,  and  out  of  said  income  from  the 
house  No.  472  Eighth  avenue,  to  pay  each  of  my  grand-chil- 
dren, William  and  Thomas  Radley,  the  sum  of  $700,  said  sum 
to  be  paid  each  of  them,  without  interest,  at  their  respective 
arrival  at  the  age  of  twenty-one  years,  and  in  case  either  shall 
die  before  such  age,  the  survivor  to  have  the  whole  sum  of 
$1,400,  and  in  case  they  both  should  die  before  that  age,  my 
executors  have.no  part  of  said  sum  to  pay  to  any  one  whomso- 
ever, and  said  payments  so  to  be  made  are  to  be  made,  are  to 
be  free  of  their  parents'  control ;  the  trust  hereby  created  is  to 
continue  until  my  son,  Charles  Henry,  arrives  at  the  age  of 
twenty-five  years,  unless  the  said  Charles  Henry  sooner  dies. 
If  he  lives  to  be  of  such  age,  he  is  to  have  the  rents  and  income, 
and  benefit  of  the  said  real  estate.  No.  472  Eighth  avenue  only 
(after  the  aforesaid  payments  therefrom  are  made)  during  his 
life-time,  and  if  he  should  die,  leaving  any  lawful  children,  the 
said  real  estate  on  Eighth  avenue  is  to  become  theirs  in  fee, 
when  they  arrive  at  the  age  of  twenty-one  years,  and  the  same 
is  devised  accordingly.  And  my  two  daughters,  Matilda  Kuhn 
and  Margaret  Schonenberger,  are  to  have  all  the  income  and 
benefit  from  the  real  estate  No.  496  Ninth  avenue,  each  to 
share  and  share  alike  (after  all  interest,  moneys,  taxes  and  assess- 
ments thereon  are  paid  when  due),  during  their  life-time,  and  at 
their  death,  if  they  leave  any  lawful  children,  the  said  real  es- 
tate on  the  Ninth  avenue  only  is  to  become  theirs,  in  fee,  and 
the  same  is  devised  accordingly." 

The  testator  died  in  1878,  leaving  him  surviving  the  three 
children  and  the  two  grand-children  mentioned  in  the  will ;  his 
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son  Charles  was  then  eighteen  years  of  age,  the  oldest  grand- 
child about  fourteen. 

Edward  C.  James  for  executors,  etc.,  appellants.  The  abso- 
lute power  of  alienation  can  only  be  suspended  by  a  contingent 
limitation,  or  an  express  trust  pf  such  a  character  that  the  land 
cannot  be  alienated  during  its  continuance.  {Everett  v.  Ever- 
ett, 29  N.  Y.  39  ;  Manice  v.  Manice,  43  id.  303,  380  ;  Wood- 
gate  V.  Fleet,  64  id.  566,  574r-5  ;  Smith  v.  Edwards,  88  id.  92, 
102.)  Under  the  statute  against  accumulations,  they  must  be 
solely  for  the  benefit  of  minors.  (1  E.  S.  726,  §§  37,  38  ;  Pray 
V.  Hegejnan^  92  N.  Y.  508 ;  72  id.  376.)  The  avoidance  of  the 
direction  of  the  trust  to  accumulate  the  income  would  leave  the 
other  parts  in  full  force.  (92  N.  Y.  508,  519 ;  Williams  \\ 
WiUiams,  8  id.  538.) 

George  S.  Hamlin  for  Charles  Henry  Kuhn,  appellant.  The 
court,  in  construing  a  trust,  will  adopt  that  construction  which 
will  sustain  rather  than  defeat  it.  {Downing  v.  MarshaU,  23 
X.  Y.  366  ;  Post  v.  Rover,  33  id.  593 ;  Harrison  v.  Harrison, 
36  id.  547.)  The  contingent  remainder  in  the  Eighth  avenue 
property  to  the  children  of  Charles  Henry  Kuhn  does  not  un- 
lawfully suspend  the  power  of  alienation.  {Manice  v.  Manice, 
43  N.  Y.  374,  375,  380 ;  Romm  v.  PhiUips,  24  id.  463 ; 
EvereU  v.  Everett,  29  id.  76,  82,  97 ;  IE.  S.  723,  §  16.)  It 
does  ndt  affect  the  validity  of  a  trust  that  during  the  author- 
ized period  of  suspension  of  alienation  several  persons  are  to 
enjoy  the  benefit  of  the  income,  or  that  the  use  is  to  shift 
to  diflEerent  persons.  {Oilman  v.  Reddington,  24  N.  Y.  14; 
Manice  v.  Manice,  43  id.  386  ;  Woodgate  v.  Fleet,  64  id.  571 ; 
Phelps,  Ec'r,  v.  Pond,  23  id.  81-82.)  If  there  is  an  implied 
direction  for  accumulation  it  is  not  void,  but  only  invalid  so 
far  as  its  duration  exceeds  the  time  allowed  by  the  statute. 
(1  E.  S.  728,  §  55,  subd.  4 ;  id.  726,  §§  37,  38  ;  43  N.  Y.  316-317, 
379-381.)  The  general  intent  of  a  testator  or  grantor  may  be 
sustained  by  cutting  off  a  void  trust,  which  is  separable  from 
other  valid  trusts  and  dispositions,  and  not  an  essential  part  of 
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the  general  scheme.  (  Woodgate  v.  Fleets  64  N.  Y.  573 
Harriaon  v.  Ha/rrison^  36  id.  543 ;  Manice  v.  Mantce,  43  id, 
384.)  If  the  trust  as  to  the  Eighth  avenue  property  is  held  in 
valid,  that  as  to  the  Ninth  avenue  property  must  also  fail 
{Harris  v.  Clark,  7  N.  Y.  242 ;  Knox  v.  Jones,  47  id.  398 
levy  v.  Levy,  33  id.  137 ;  Manice  v.  Ma/7iice,  43  id.  303,  384.) 

NeUim  J.  Waterbury  for  respondents.  The  provision  of 
the  will  in  relation  to  the  Eighth  avenue  property  suspends  ab- 
solutely the  power  of  alienation  for  more  than  two  lives  in 
being  at  the  creation  of  the  estate,  and  is  void.  (1  R.  S. 
[2d  ed.]  718;  3  R.  S.  [7th  ed.]  2176,  §§  14,  15,  16 ;  Hawley 
V.  James,  16  Wend.  62,  120,  123;  Manice  v.  Manice,  43 
N.  Y.  303,  375.)  Although  a  will  may  be  good  in  part,  and 
bad  in  part,  the  part  which  may  be  good  cannot  be  carried 
into  effect  if  it  works  such  a  distribution  of  the  estate,  as,  from 
the  whole  will  taken  together,  it  is  apparent  it  never  was  the 
intent  or  design  of  the  testator  that  it  should  effect.  {Coster  v. 
LoriUard,  14  Wend.  265,  349,  368,  388  ;  Root  v.  Stuyvesant, 
IS  id.  257,  316 ;  Darling  v.  Bogers,  22  id.  483,  495 ;  Mc- 
SorUy  v.  Wilson,  4  Sandf.  Ch.  515,  525 ;  Harris  v.  Clark,  3 
Seld.  242,  251 ;  Salincm  v.  SUiyvesant,  16  Wend.  320,  333 ; 
Knox  V.  Jones,  47  N.  Y.  389,  398,  399.) 

Rapallo,  J.  The  general  design  of  the  testator  appears  to 
have  been,  to  give  to  each  of  his  grand-children,  W.  P.  and 
Thos.  J.  Radley,  the  sum  of  $700,  payable  at  his  majority;  and 
to  provide  for  the  payment  of  those  legacies  out  of  the  rents 
of  the  premises,  No.  472  Eighth  avenue;  subject  to  those  pay- 
ments to  give  the  income  of  the  property  to  his  son  Charles 
Henry  Kuhn  during  his  life,  and  the  remainder  in  fee  to  the 
children  of  Charles  Henry  on  their  coming  of  age ;  and  to  give 
or  secure  the  income  of  the  premises  496  Ninth  avenue  to  the 
testator's  daughters,  Matilda  and  Margaret,  daring  their  lives, 
with  remainder  in  fee  to  their  children  respectively.  This 
general  purpose  seems  to  be  free  from  any  legal  objection,  and 
does  not  disclose  any  desire  or  intent  to  unduly  suspend  the 
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power  of  alienation  of  the  property.  But  it  is  contended  that 
the  testator  has,  in  the  means  adopted  by  him  for  carrying  his 
purposes  into  effect,  infringed  upon  the  statute  against  per. 
petuities. 

He  undertook  to  carry  oiit  his  scheme  by  creating  a  trust  in 
his  executors,  and  this  trust  is  claimed  to  have  the  effect  of 
suspending  the  power  of  alienation  of  the  Eighth  avenue  prop- 
erty during  the  lives  of  the  Radley  children,  of  the  testator's 
son  Charles  Henry,  and  of  such  of  the  children  of  Charles 
Henry  as  may  die  before  either  of  them  attains  his  majority. 
The  trust  as  to  the  Radley  children  is,  to  take  charge  of  the  real 
estate  in  question,  to  collect  and  receive  all  income  therefrom, 
pay  taxes,  assessments  and  interest  moneys  thereon,  and  out  of 
said  income  to  pay  to  each  of  the  two  Radley  children  the 
sum  of  $700,  without  interest,  on  their  respectively  coming  of 
age,  and  in  case  either  should  die  before  such  age,  the  survivor 
to  have  the  whole  $1,400,  and  if  both  die  under  age,  no  part 
of  it  is  to  be  paid  to  any  one. 

It  is  claimed,  and  was  held  by  the  Supreme  Court,  that  this 
trust  must  necessarily  continue  until  the  $  1,400  is  realized  for  the 
Radley  children,  which  event  may  not  take  place  during  the 
three  lives  mentioned,  and  that  in  the  meantime,  until  the  fund 
IB  raised,  the  estate  is  inalienable.  This  is  an  error.  The  trust  to 
pay  the  $1,400  does  not  suspend  the  power  of  alienation  for 
any  period  whatever.  If  it  is  a  trust  at  all  under  the  fifty-fifth 
section  of  the  Statute  of  Uses  and  Trusts,  and  not  a  mere  lien  or 
charge  enforceable  through  a  power  in  tmst,  it  must  be  regarded 
either  as  a  trust  to  lease  lands  for  the  benefit  of  legatees,  or  for 
the  purpose  of  satisfying  a  diarge  thereon,  or  a  trust  to  receive 
the  rents  and  profits  of  lands  and  to  accumulate  the  same.  In 
whichever  light  it  is  regarded  it  does  not  render  the  estate  in- 
alienable, for  the  interests  of  the  cestuis  q^AS  tm^terU  are  assign- 
able, the  trust  being  for  the  payment  of  a  sum  in  gross  (1 
R.  S.  780,  §  63.)  Only  a  trust  to  receive  rents  and  profits 
of  land  and  apply  them  to  the  use  of  a  person  generally,  or  a 
tmst  to  accumulate  rents  and  profits  generally  for  the  bene- 
fit of  one  or  more  minors,  renders  the  estate  inalienable. 
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Where  the  sole  object  of  the  trust  is  to  pay  a  sum  in  gross,  by 
collecting  and  accumulating  rents,  etc.,  to  a  specific  amount,  the 
cestui  que  trxist  may  release  or  assign^  If  the  sum  required  to 
make  the  payment  is  provided  in  any  other  way,  the  trustee  is 
not  guilty  of  any  violation  of  the  trust  by  xmiting  with  the 
cestui  que  tricst  in  a  conveyance  or  release  of  the  land.  The 
purpose  of  the  trust  would  then  have  been  accomplished. 
There  is  no  provision  of  tlie  statute  which  prohibits  such  an 
alienation.  The  trust  is  a  mere  mode  of  securing  the  payment 
of  the  amount  of  the  legacy,  and  not  a  provision  for  the  main- 
tenance of  an  infant,  a  married  woman,  or  an  improvident 
person,  which  is  the  class  of  trusts  contemplated  by  subdivision 
3  of  section  55,  and  which  were  intended  to  be  made  inalien- 
able. (See  Eeviser's  Notes  to  §  55  and  §  63.)  But  as  to  trusts 
of  the  description  now  under  consideration,  the  express  terms 
of  the  statute  are  that  "  no  person  beneficially  interested  in  a 
trust  for  the  receipt  of  the  rents  and  profits  of  land  can  assign 
or  in  any  manner  dispose  of  such  interest ;  but  the  rights  and 
interests  of  every  person  for  whose  benefit  a  trust  for  the  pay- 
ment of  a  sum  in  gross  is  created,  are  assignable.''  (1  R.  S. 
730,  §  63.) 

No  doubt  can  be  entertained  of  the  validity  of  the  provision 
for  the  payment  of  the  $1,400  to  the  Radley  children,  whether 
it  be  regarded  as  a  trust,  a  charge,  or  a  power  in  trust,  and  it 
is  not  material  to  consider  which.  If  it  is  a  trust  to  lease  land 
to  pay  legacies,  no  objection  can  be  suggested  to  it,  and  if  it  is  a 
trust  to  accumulate,  it  is  good  foi  so  long  as  the  minority  of 
the  children,  or  either  of  them,  continues.  (1  R.  S.  720,  §  38.) 
Even  if  the  direction  could  be  construed  to  be  for  a  longer 
term  than  the  minority  of  the  children,  the  excess  only  would 
be  void.  It  cannot,  however,  be  thus  construed.  The  will 
expressly  directs  that  the  trust  shall  terminate  when  Charles 
Henry  attains  the  age  of  twenty-five  years  or  dies.  He  was 
but  four  years  the  senior  of  the  eldest  of  the  Radley  children, 
and  consequently  the  trust  would  terminate  by  its  own  limitar 
tion  at  about  the  time  that  child  attained  his  majority,  and 
long  before  the  younger  child  should  come  of  age.     I  think  it 
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is  the  plain  meaning  of  the  will  that  when  Charles  Henry 
attains  the  age  of  twenty-five  years,  the  trust  shall  cease  and  the 
trustees  shall  have  no  further  control  of  or  estate  in  the  prop- 
erty in  Eighth  avenue,  but  Charles  Henry,  if  living,  shall  take 
the  rents,  as  tenant  for  life,  charged  with  the  payment  of  any 
amount  still  unpaid  of  the  $1,400.  Should  any  surplus  arise 
during  the  seven  years  which  the  trust  might,  according  to  its 
terms,  continue,  such  surplus,  being  undisposed  of,  would  go 
to  Charles  Henry  as  the  owner  of  the  next  eventual  estate. 
The  terms  of  the  will  are  very  explicit  as  to  the  termination  of 
the  trust.  The  words  are,  "  the  trust  hereby  created  is  to  con- 
tinue until  my  son  Charles  arrives  at  the  age  of  twenty-five 
years,  unless  the  said  Charles  Henry  sooner  dies.  If  he  lives 
to  be  of  such  age,  he  is  to  have  the  rents  and  income  and  bene- 
fit of  the  said  real  estate  No.  472  Eighth  avenue  only,  (after 
the  aforesaid  payments  therefrom  are  made)  during  his  life- 
time." No  eflEect  whatever  would  be  given  to  this  provision 
if  it  should  be  held  that  though  Charles  Henry  attained  the 
age  of  twenty-five  years  the  trust  should  nevertheless  continue 
after  that  time,  in  case  any  part  of  the  $1,400  remained 
unprovided.  The  will  meets  that  contingency  by  declaring 
that  in  that  event  Charles  Henry  shall  tafe  the  rents  and  in- 
come subject  to  the  completion  of  the  payment  of  the  $1,400. 
The  will  is  imperfect  in  not  declaring  what  the  eflEect  would 
be  of  the  death  of  Charles  Henry  before  attaining  the  age  of 
twenty-five  years,  but  as  that  case  may  not  arise,  it  is  not 
necessary  to  determine  it  now.  It  is  sufficient  to  know  that,  if 
he  lives  to  the  age  of  twenty-five,  he  takes  a  life  estate  in  the 
Eighth  avenue  property,  subject  to  a  charge  upon  the  rents  of 
any  deficiency  in  the  $1,400,  and  that  the  remainder  in  fee  is 
devised  to  his  children,  if  he  have  any,  when  they  come  of  age. 
It  is  argued  that  the  only  portion  of  the  trust  which  is  to 
cease  on  Charles  Henry  attaining  the  age  of  twenty-five  years 
is  the  trust  to  receive  the  rents  and  profits  for  the  purpose  of 
raising  the  amount  of  the  legacies  to  the  Radley  children,  and 
that  after  they  are  paid  the  trustees  are  to  continue  to  receive 
the  rents  and  profits  for  the  purpose  of  applying  them  to  the  use 
SiCKELS  —  Vol.  LII.  5 
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of  Charles  Henry  during  his  life.  This  argument  cannot  be  re- 
conciled with  the  terms  of  the  will.  There  is  no  provision  for 
the  application  of  the  rents  and  profits  by  the  trustees  to  the 
use  of  Charles  Henry,  during  any  part  of  the  trust  term.  The 
trust  does  not  appear  to  have  been  created  for  his  benefit. 
The  provision  is,  that  tlie  trustees  are  to  receive  the  rents  and 
profits  and  after  the  payment  of  taxes,  etc.,  to  pay  the 
two  legacies  of  $700  each ;  that  this  trust  shall  continue 
until  Charles  Henry  attains  the  age  of  twenty-five  years,  and 
that  thereafter,  if  he  lives,  he  is  to  have  the  rents,  income  and 
benefit  of  the  real  estate  in  Eighth  avenue  (after  the  aforesaid 
payments  therefrom  are  made)  during  his  life-time.  The  right 
of  the  Radley  children  to  have  the  rents  applied  to  the  payment 
of  their  legacies,  until  the  necessary  amount  is  made  up,  is  thus 
preserved,  notwithstanding  the  termination  of  the  trust  by 
Charles  Henry  arriving  at  the  age  of  twenty-five  years.  But  if,  as 
contended,  the  trustees  are  to  continue  to  collect  the  rents  and 
profits  after  Charles  Henry  attains  the  age  of  twenty-five  years, 
they  must  necessarily  continue  to  pay  out  of  the  same  the 
amounts  necessary  to  make  up  the  legacies  to  the  Radley  chil- 
dren. The  trust,  therefore,  would  continue  as  before,  until  the 
payment  of  those  legacies  is  completed,  and  no  effect  would  be 
given  to  the  provision  that  it  shall  cease  when  Charles  Henry 
attains  the  prescribed  age. 

This,  however,  is  a  merely  incidental  question,  not  affecting 
the  validity  of  the  will,  for  even  if  the  trust  did  continue  dur- 
ing the  life  of  Charles  Henry,  there  would  be  no  undue  sus- 
pension of  the  power  of  alienation,  there  being  no  trust  for  the 
Radley  children,  or  other  trust,  which  operates  as  a  suspension. 

Inasmuch  as  there  are  but  two  modes  in  which  the  absolute 
power  of  alienation  can  be  suspended,  viz. :  by  an  express 
trust  or  power  in  trust  of  such  a  character  that  the  land  can- 
not be  alienated  during  its  continuance,  or  by  a  contingent 
limitation,  it  only  remains  to  be  considered  whether  the  limita- 
tion of  the  fee,  after  the  death  of  Charles  Henry,  is  such  as  to 
fall  within  the  statutory  prohibition. 

The  disposition  of  the  fee  is,  that  if  Charles  Henry  "  should 
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die  leaving  any  lawful  children,  the  said  real  estate  on  Eighth 
avenae  is  to  become  theirs  in  fee  when  they  arrive  at  the  age 
of  twenty-one  years,  and  the  same  is  devised  accordingly." 
No  remainder  is  limited  in  case  Charles  Henry  should  have  no 
children,  or  in  case  none  of  his  children  should  attain  the  age 
of  twenty-one  years.  It  is  contended  that  this  limitation  sus- 
pends the  power  of  alienation  after  the  death  of  Charles  Henry, 
in  case  he  should  leave  children,  until  it  shall  be  ascertained 
whether  any  of  them  attains  the  age  of  twenty-one  years. 

This  is  an  error.  If  Charles  Henry  should  die  without  issue 
the  fee  would,  on  his  death,  vest  in  the  heirs  of  the  testator. 
If  Charles  Henry  should  have  a  child  or  children,  it  would 
vest  absolutely  in  them  and  be  alienable  and  descendible.  It 
is  well  settled  that  where  an  estate  in  land  is  devised  to  an  in- 
fant, "  when  he  attains  the  age  of  twenty-one  years,"  his  at- 
taining that  age  is  not  a  condition  precedent  to  the  vesting  of 
his  estate,  but  a  simple  postponement  of  the  period  at  which 
he  shall  take  possession.  He  takes  a  vested  fee.  A  contingent 
remainder  over  may,  under  section  16,  be  limited  on  such  fee, 
to  take  effect  in  case  of  the  first  devisee  dying  before  twenty- 
one.-  Such  contingent  remainder  over  operates  to  reduce  the 
absolute  fee  of  the  devisee  first  named,  to  a  determinable  fee. 
But  the  condition  on  which  the  remainder  over  is  to  take  effect 
is  a  condition  subsequent.  It  does  not  prevent  the  vesting  of 
the  fee  in  the  first  devisee,  but  merely  renders  such  fee  defeasible 
by  condition  subsequent.  {Manice  v.  JUanice,  43  N.  Y.  380  ; 
Roame  v.  Phillips,  24  id.  463.) 

Such  a  contingent  remainder  over,  by  rendering  the  fee  first 
limited  defeasible,  necessarily  suspends  the  absolute  power  of 
alienation  during  the  minority  of  the  first  remainderman. 
But  such  suspension  is  expressly  permitted,  as  to  real  estate,  by 
1  Revised  Statutes,  723,  section  16,  and  is  the  only  exception 
to  the  rule  that  the  absolute  power  of  alienation  cannot  be 
suspended  longer  than  during  two  lives  in  being. 

In  such  cases  the  suspension  is  not  caused  by  the  provision 
that  the  infant  shall  take,  when  he  arrives  at  twenty-one ;  for, 
as  has  been  seen,  his  estate  vests  at  once,  and  only  his  possession 
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is  postponed.  The  suspension  is  caused  wholly  by  the  con- 
tingent limitation  over  in  case  he  dies  before  twenty-one. 
When,  therefore,  as  in  the  present  case,  there  is  no  such  con- 
tingent limitation  over,  the  devisee  or  devisees  to  whom  the 
land  is  given,  "  when  they  become  of  age,"  take  an  absolute 
and  indefeasible  fee,  and,  in  case  of  their  dying  under  age,  the 
fee  vests  in  their  heirs  and  not  in  the  heirs  of  the  testator. 

This  point  was  settled  in  Borasto7i^8  Cdse  (2  Co.  R.  19),  and 
has  often  since  been  adjudicated.  In  Boraston^s  Case^  the  tes- 
tator devised  land  to  his  executors  for  a  term  of  years,  and 
until  his  son  H.  should  attain  the  age  of  twenty-one  years. 
ThiB  will  then  proceeded  :  "  When  the  said  H.  shall  come  to  his 
age  of  twenty-one  years,  then  I  will  he  shall  enjoy  said  upper 
part  to  him  and  his  heirs  forever."  No  remainder  over  was 
limited  in  the  event  of  H.  dying  before  twenty-one.  H.  died 
at  the  age  of  nine  years,  and  it  was  held  that  the  executors  took 
a  term  of  years  to  continue  until  such  time  as  H.  would  have 
arrived  at  the  age  of  twenty-one  years  had  he  lived,  and  that 
H.  took  a  vested  remainder  in  fee,  and  that  on  his  death  the 
estate  descended,  subject  to  the  term  of  years  of  the  executors, 
to  the  heir  at  law  of  H.  and  not  to  the  heirs  of  the  testator. 
The  same  principle  was  recognized  in  Manice  v.  Mcmice  (43 
N.  Y.  381-383),  where  both  real  and  personal  estate  had  been 
rendered  inalienable  by  a  trust  during  the  lives  of  the  testator's 
widow  and  daughter,  with  remainder  to  the  children  of  the 
daughter  when  they  should  become  of  age,  and  a  contingent 
remainder  over  if  they  should  die  under  age.  This  contingent 
remainder  was  held  good  as  to  the  real  estate,  under  section  16, 
but  it  was  further  held  that  that  section  did  not  apply  to  personal 
estate,  and  the  contingent  remainder  was  consequently  void  as 
to  that,  but  that  the  result  of  declaring  the  ultimate  contingent 
remainder  void  was  that  the  infant  children  of  the  daughter 
took  an  absolute  title  to  that  part  of  their  sub-shares  which  con- 
sisted of  personal  property.  This  result  was  the  same  as  if  no 
such  contingent  remainder  had  been  created,  as  in  the  case  now 
before  us. 

No  question  is  made  as  to  the  validity  of  the  disposition  of 
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the  Ninth  avenue  property  except  as  dependent  on  the  vahdity 
of  the  devise  of  the  Eighth  avenue  property. 

Our  conehision  is  that  the  whole  will  should  be  sustained, 
and  that  so  much  of  the  judgment  of  the  Supreme  Court  as 
adjudges  that  the  provisions  of  the  will  of  Michael  Kuhn, 
deceased,  relating  to  the  house  and  premises  No.  472  Eighth 
avenue,  are  contrary  to  law  and  void,  and  all  directions  in 
said  judgment  respecting  that  property,  should  be  reversed, 
and  that  the  rights  and  interests  of  the  parties  in  said  premises, 
472Eighthavenue,  should  be  declared  in  accordance  with  this 
opinion;  that  the  residue  of  the  judgment  of  the  Supreme 
Court  should  be  affirmed,  and  that  the  costs  of  all  the  parties 
in  this  court  should  be  paid  out  of  the  funds  in  the  hands  of 
the  trustees. 

All  concur. 

Judgment  accordingly. 


The  People,  ex  rel.  The  Second  Avenue  Eailroa.d  Com- 
pany, Appellant  and  Respondent,  v.  The  Board  of  Commis- 
sioners OF  THE  Department  of  Public  Parks  of  the 
Cnr  of  New  York,  Appellant  and  Respondent. 

An  order  denying  a  motion  to  quash  a  common-law  certiorari,  issued  in  a 
case  not  reviewable  by  certiorari,  is  appealable  to  this  court. 

Jones  V.  People  (79  N.  Y.  45),  distinguished. 

Such  a  writ  lies  only  to  inferior  tribunals  or  officers  exercising  judicial 
powers,  to  correct  errors  of  law  affecting  materially  the  rights  of  parties. 

The  fact  that  a  public  agent  exercises  judgment  and  discretion  in  the  per- 
formance  of  his  duties  does  not  make  his  action  or  powers  judicial  in 
their  character. 

The  board  of  commissioners  of  the  department  of  public  parks  of  the 
city  of  New  York,  claiming  authority  by  statute  (§§  1,  3,  chap.  534,  Laws 
of  1871;  chap.  613,  Laws  of  1873 ;  §  14,  chap.  8!^,  Laws  of  1874)  consented 
to  the  construction  of  an  elevated  bridge  over  the  Harlem  river  by  the 
S.  R.  T.  Co.,  and  entered  into  a  contract  with  that  company  for  the  build- 
ing of  the  bridge  at  its  expense  under  certain  regulations  and  conditions, 
.field,  that  the  proceedings  of  the  board  were  not  revieWiable  by  certiorari  ; 
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as,  if  thej  bad  the  power,  tbej  acted  as  pablic  agents,  and  tbeir  action 
was  not  subject  to  review  in  tbat  manner ;  if  tbey  bad  no  i>ower,  tbeir 
consent  was  a  nullity  and  affected  tbe  rigbts  of  no  one. 
A  writ  of  eertiorari  was  directed  to  tbe  board  as  sucb.  Hdd,  tbat  as  tbe 
board  was  a  mere  department  of  tbe  city  government  (Cbap.  835,  Laws  of 
1878),  and  no  action  could  be  brougbt  against  it  by  its  official  name,  tbe 
writ  was  irregular;  it  sbould  bave  been  directed  to  tbe  members  of 
tbe  board  **  by  tbeir  names."    (Code  of  Civ.  Pro..  §  2129.) 

(Argued  May  8.  1884 ;  decided  October  7,  1884.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  November  30, 
1883,  which  affirmed  the  proceedings  of  defendant  set  forth  in 
the  opinion. 

Thom.a8  F.  Wentv)orth  for  relator.  The  board  of  commis- 
sioners  of  the  department  of  public  parks  of  the  city  of  New 
York  had  no  jurisdiction  in  the  premises.  {MaanniUicm  v. 
Mayor,  62  N.  Y.  160 ;  ffavi  v.  JUayof,  70  id.  463.)  The  con- 
sent of  the  department  of  public  parks  to  the  location  and  erec- 
tion of  a  bridge  across  the  Harlem  was  an  unlawful  assumption 
of  control  over  a  navigable  river,  which  control  is  exclusively 
in  the  State.  (3  Kent,  412  [498]  ;  Oilman  v.  Philadelphia^ 
3  Wall.  372 ;  CrandaU  v.  Stai^  of  Nevada,  6  id.  35 ;  Pound 
V.  Turk,  6  Otto,  463  ;  People  v.  S.  cfe  E.  R.  ff.  Co.,  16  Wend. 
133;  People  v.  Tibhetts,  19  N.  Y.  523;  People  v.  Schermer- 
horn,  19  Barb.  559;  F.  P.  B.  Co.  v.  Smith,  30  N.  Y.  44; 
Laws  of  1858,  chap.  360;  Laws  of  1855,  chap.  121 ;  Laws  of 
1867,  chap.  697 ;  Laws  of  1868,  chap.  288.)  The  Suburban 
Eapid  Transit  Company  has  never  obtained  the  legislative  con- 
sent of  the  people  of  the  State  of  New  York  to  erect  a  bridge 
across  the  Harlem  river,  and  consequently  the  park  department 
cannot  authorize  that  to  be  done  which  is  reserved  to  the  State. 
{Matter  of  N.  Y.  EL  M.  M.  Co.,  70  N.  Y.  327;  Matter  of 
jB.  W,  Conors,  66  id.  418.)  The  judgment  or  determination 
of  the  commissioners  of  public  parks  was  an  iUegal  assumption 
of  judicial  powers  in  that  they  resolved  themselves  into  a 
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court  to  determiDO  the  non-user  and  forfeiture  of  the  franchise 
and  privilege  granted  by  the  act  of  1855.  {Denike  v.  N.  T. 
A  R.  Z.,  etc.,  Co,,  80  N.  Y.  599  ;  Matter  of  N.  Y.  El.  R.  R. 
Co.,  70  id.  327 ;  Angell  &  Ames  on  Corp.,  §  777 ;  People  v.  M. 
Co,,  9  Wend.  382  ,£.i&A.  R.  R.  Co,  v.  Ca/ry,  26  N.  Y.  75 ; 
Trustees  of  Vernon  v.  HiUs,  6  Cow.  23  ;  2  Bosw.  46 ;  3  Sandf . 
Oh.  625 ;  5  Duer,  676 ;  Hopk.  Ch.  361.)  The  supreme  au- 
thority over  navigable  tide  waters  resides  in  the  Congress  of 
the  United  States  for  the  regulation  of  commerce.  But  when 
Congress  has  not  asserted  it,  the  power  to  build  or  authorize 
bridges  over  the  tide  waters  belongs  to  the  State.  {Oilman  v. 
Philadelphia,  3  Wall.  732 ;  Crandall  v.  State  of  Neoada,  6 
id.  35 ;  Poxind  v.  Turk,  5  Otto,  463  ;  Pe(ypU  v.  S.  cfe  R.  R,  R., 
15  Wend.  133 ;  17  Johns.  195 ;  20  id.  90  ;  19  N.  Y.  523  ;  83 
id.  461.)  The  right  to  authorize  bridges  over  the  Harlem 
river  and  Spuyten  Duyvil  creek  has  been  so  long  exercised  by 
the  State,  and  so  long  disclaimed  by  the  city,  that  no  doubt  has 
existed  as  to  the  power.  {Thomp807i  v.  People,  23  Wend.  541 ; 
Thompson  v.  H,  R.  R.  Co.,  3  Sandf.  Ch.  62.)  The  State  has 
the  title  to  all  the  navigable  waters  within  its  borders,  subject 
only  to  the  jurisdiction  of  Congress  for  protection  of  com- 
merce. {PeopU  V.  Tibhetts,  19  N.  Y.  523 ;  People  v.  C.  R.  R,, 
42  id.  283;  People  v.  Corneal  Appraisers,  33  id.  465,  467; 
Canal  Appraisers  v.  People,  17  Wend.  571.)  An  order 
quashing  .a  writ  of  oertixyrari  is  the  exercise  of  a  discretionary 
power  in  the  lower  court,  and  is  not  the  subject  of  review  on 
appeal.  {Hanemcm  v.  B^d  of  Tax  CorrCrs,  85  N.  Y.  655 ; 
People  V.  StihweU,  19  id.  533.)  There  can  be  no  diflference 
between  an  order  quashing  such  a  writ  and  one  denying  a  mo- 
tion to  quash.  {Jones  v.  People,  79  N.  Y.  45 ;  MaxmiUiam, 
V.  Mayor,  62  id.  160;  Ham  v.  May(yr,  70  id.  463.  ^ 

Burton  N.  Harrison  for  defendant.  The  park  board  is  — 
like  the  police  department  and  the  department  of  public  chari- 
ties and  correction  —  a  mere  department  or  subdivision  of  the 
city  government,  under  the  provisions  of  chapter  335,  Laws 
of  1878,  and  is  not  itself  a  body  corporate.     {Sfwift  v.  Mayor, 
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etc.y  83  N.  T.  535.)  The  writ  should  be  quashed  because  it 
was  inadvertently  granted,  and  brings  up  nothing  for  review. 
{People,  ex  rel,  Vorwiuj  v.  Walter,  68  N.  Y.  409,  411;  Peo- 
ple, ex  reL  v.  B^d  of  Police  and  Excise,  69  id.  411.)  An  order 
quashing  a  common-law  certiorari  is  appealable  to  this  court. 
(Code  of  Civ.  Pro.,  §§  2129,  2143,  2125,  2126,  2140,  subd.  5 ; 
People,  ex  rd.  KUme?*,  v.  McDonald,  2  Hun,  70.)  The  park 
commissioners  had  jurisdiction  to  plan  and  locate  the  bridge 
across  the  Harlem  river  as  they  did  and  to  consent  to  the  build- 
ing of  its  bridge  by  the  Suburban  Rapid  Transit  Company. 
{Hughes  v.  No.  Pacific  R.  Co,,  18  Fed.  Rep.  106 ;  People  v. 
R.  db  S,  R.  R.  Co,,  15  Wend.  114 ;  People  v.  //.  cfe  C  Tp'ke 
Co,,  23  id.  254 ;  Laws  of  1871,  chap.  534 ;  Laws  of  1874,  chap. 
604;  Laws  of  1875,  chap.  606 ;  People,  ex  rd.,  v.  B'd  Fire 
ConCrs,  82  N.  T.  361.)  Even  if  the  bridge  authorized  to  be 
constructed  by  the  Suburban  Rapid  Transit  Company  inter- 
fered with  a  first  attempt  now  to  be  made  to  construct  a  bridge 
by  the  relators,  the  proceeding  could  not  be  maintained  by 
them.  {Charles  River  Bridge  v.  Warren  Bridge,  11  Pet. 
420 ;  3  Kent's  Com.  459 ;  Thompson  v.  N.  Y.  <&  H.  R,  R. 
Go,,  3  Sandf.  Ch.  625;  F,  P.  Bridge  Co.  v.  Smith,  30  N.  Y. 
62 ;  MaUer  of  N.  Y,  El.  R.  R.  Co,,  70  id.  327 ;  Ninih  Ave. 
R.  R,  Co.  V.  N.  Y.  El.  R.  R.  Co.,  7  Daly,  174 ;  Sixth  Ave.  R. 
R.  Co.  V.  GiU>ert  El.  Ry.  Co.,  43  Sup.  Ct.  313,  314.  As  the 
bridge  of  the  Suburban  Rapid  Transit  Company  will  not  oc- 
casion any  special  or  peculiar  injury  to  the  relator,  the  relator 
is  not  entitled  to  be  heard  here  with  reference  to  the  question 
whether  that  bridge  is  an  authorized  structure  across  the  Har- 
lem river.     (30  N.  Y.  63.) 

Rapallo,  J.  This  was  a  common-law  certiorari,  sued  out 
by  the  Second  Avenue  Railroad  Company,  for  the  purpose  of 
reviewing  the  proceedings  of  the  respondents  in  consenting  to 
the  construction  by  the  Suburban  Rapid  Transit  Company  of 
an  elevated  railroad  bridge  across  the  Harlem  river  near  the 
end  of  Second  avenue,  and  entering  into  a  contract  with  that 
company  for  the  building  of  the  bridge  at  its  own  expense 
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nnder  certain  regulations  and  conditions  prescribed  in  the 
contract. 

The  Second  Avenue  Eailroad  Company  claims  the  right  to 
intervene  and  review  the  proceedings  on  the  ground  that,  by 
chapter  373  of  the  Laws  of  1855,  the  privilege  of  building  a 
railroad  bridge  across  the  river,  from  the  end  of  Second  ave- 
nue, was  granted  to  that  company,  and  that  the  bridge 
proposed  to  be  built  by  the  Suburban  Rapid  Transit  Company 
will  interfere  with  the  exercise  of  that  privilege. 

The  power  of  the  respondents  to  authorize  or  consent  to 
the  building  of  the  bridge  in  question,  is  claimed  to  be  derived 
from  the  act  of  1871,  chapter  534,  sections  1  and  3,  and  the 
act  of  1873,  chapter  613,  as  amended  by  the  act  of  1874, 
chapter  329,  section  14. 

The  respondents  also  contend  that  the  relator  has  no  right 
to  be  heard  in  the  matter,  inasmuch  as  the  rights  claimed  by 
it  under  the  act  of  1855  have  been  abandoned  and  lost ;  also, 
that  the  only  authority  ever  conferred  upon  it  was  to  build  a 
surface  railroad  bridge,  connecting  with  its  horse  railroad, 
a  structure  which  would  be  impracticable  under  the  present 
legal  restrictions  as  to  bridging  the  Harlem  river ;  and,  further, 
that  the  bridge  proposed  to  be  constructed  by  the  Suburban 
Rapid  Transit  Company,  which  is  an  elevated  railroad  bridge, 
would  be  no  interference  with  the  privilege  granted  to  the 
relator  in  1855,  if  it  still  existed.  It  is  apparent  that  the  real 
controversy  in  this  matter  is  between  the  relator  and  the 
Suburban  Rapid  Transit  Company,  which  last-named  Com- 
pany is  not  a  party  to  this  proceeding.  Neither  the  relator 
nor  respondents  would  consequently  be  finally  concluded  by 
any  determination  we  might  now  make.  Supposing,  for 
present  purposes,  that  this  court  should  be  of  opinion  that 
the  relator  is  right  in  its  construction  of  the  legislative  acts 
before  referred  to;  that  those  acts  relate  wholly  to  public 
bridges,  to  be  erected  by  and  at  the  expense  of  the  city,  and 
confer  no  power  on  the  park  department  to  authorize  or  con- 
sent to  the  construction  of  a  railroad  bridge  by  a  private  cor- 
poration for  its  own  purposes ;  still  that  question  ought  not  to 
SiCKELS  —  Vol.  LII.  6 
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be  decided  in  the  absence  of  the  Suburban  Kapid  Transit 
Company,  the  party  chiefly  interested,  and  who  would  not  be 
bound  by  the  decision. 

There  may  also  be  reasons  why  the  relator  should  not  be 
allowed  a  standing  in  court  to  question  the  proceedings  of  the 
respondents.  We  think  that  the  validity  of  the  consent  given 
should  not  be  adjudicated  in  the  present  proceeding,  and  it 
should  not  be  either  vacated  or  affirmed,  unless  the  case  comes 
before  us  in  such  a  shape  as  to  constrain  us  to  determine  its 
validity  and  effect. 

The  respondents  moved  to  quash  the  writ  of  certiorari  on 
several  grounds,  and  the  motion  was  denied.  An  appeal  is 
taken  from  the  order  of  denial.  It  is  claimed  that  order  is  not 
appealable  and  the  case  of  Jones  v.  People  (79  N.  Y.  45),  is 
referred  to  as  an  authority  to  that  effect.  That  case  simply 
decides  that  where  a  certiorari  has  been  lawfully  issued,  it  is 
discretionary  with  the  court  whether  or  not  to  quash  it.  The 
question  presented  in  that  case  was  whether  the  Supreme  Court 
might  lawfully  issue  a  certiorari  to  remove  an  indictment  into 
that  court  from  the  Court  of  Oyer  and  Terminer,  at  the  in- 
stance of  the  prosecution.  This  court  held  that  the  Supreme 
Court  had  power  to  issue  the  writ,  and  therefore  it  was  within 
its  discretion  whether  to  quash  it,  or  remand  the  ease  to  the 
Oyer  and  Terminer,  or  proceed  to  its  disposition  in  the  Supreme 
Court,  and  that  no  appeal  would  lie  from  an  order  denying  a 
motion  to  quash.  The  case  is  not  an  authority  for  the  proposi- 
tion that  an  order  denying  a  motion  to  quash  a  certiorari 
irregularly  or  improperly  issued,  in  a  case  not  reviewable  on 
certiorari^  is  not  appealable.  In  such  a  case  this  court  might 
of  its  own  motion  direct  the  writ  to  be  quashed. 

One  of  the  grounds  of  the  motion  to  quash  in  the  present 
case  was  that  the  proceedings  of  the  respondents  sought  to  be 
reviewed  were  not  of  a  judicial  character,  and  consequently  not 
reviewable  on  writ  of  certiorari.  If  this  point  was  well  taken 
the  writ  should  have  been  quashed  and  the  court  below  had  no 
discretion  in  the  matter. 

It  is  difficult  to  conceive  in  what  respect  the  respondents 
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acted  judicially  in  giving  their  consent  to  the  erection  of  the 
bridge  in  question,  or  in  making  the  contract  with  the  Suburban 
Eapid  Transit  Company.  If  they  had  the  power  claimed, 
to  give  the  permission  and  enter  into  the  contract,  they  acted 
as  public  agents,  in  the  exercise  of  delegated  governmental 
powers,  and  their  action  was  not  subject  to  review  on  certiorari. 
Whether  or  not  the  relator  had  exclusive  rights  under  the  act 
of  1855,  which  would  be  infringed  by  the  construction  con- 
sented to  by  the  park  commissioners,  was  not  a  point  to  be 
adjudged  by  the  commissioners.  Their  consent  bound  only 
the  State  or  the  municipality  and  could  not  affect  the  rights 
claimed  by  the  relator,  if  they  existed.  On  the  other  band,  if 
the  park  commissioners  had  no  power  in  the  matter,  their  con- 
sent was  a  mere  nullity,  binding  no  one,  and  affecting  the 
rights  of  no  one.  A  common-law  certiorari  lies  only  to  infe- 
rior tribunals  or  officers  exercising  judicial  powers,  to  correct 
errors  of  law  affecting  materially  the  rights  of  parties.  The 
fact  that  a  public  agent  exercises  judgment  and  discretion  in 
the  performance  of  his  duties  does  not  make  his  action  or 
powers  judicial  in  their  character.  {People  v.  Walter^  68  N- 
Y.  403.) 

A  further  objection  was  taken  to  the  regularity  of  the  writ. 
It  was  directed  to  the  board  of  commissioners  of  the  department 
of  public  parks.  Section  2129  of  the  Code  of  Civil  Procedure 
provides  that  where  the  writ  is  brought  "  to  review  the  deter- 
mination of  a  board  or  body  other  than  a  court,  if  ah  action 
would  lie  against  the  board  or  body  in  its  associate  or  official 
name,  it  must  be  directed  to  the  board  or  body  by  that  name  ; 
otherwise  it  must  be  directed  to  the  members  by  their  names." 

The  park  board  is  a  mere  department  of  the  city  government. 
(Laws  of  1873,  chap.  335.)  It  is  not  a  corporation,  and  there 
is  no  statute  authorizing  actions  to  be  brought  against  it  by  its 
official  name.     We  see  no  answer  to  this  objection. 

Other  reasons  were  assigned  in  support  of  the  motion  to 
quash  which  are  worthy  of  consideration,  but  those  already  re- 
ferred to  are  in  our  judgment  sufficient  to  require  that  the 
motion  should  have  been  granted. 
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The  order  of  the  General  Term  should  be  reversed  and  the 
writ  of  certiorari  should  be  quashed. 
All  concur. 
Ordered  accordingly. 


m  awl   The  Crrr  National  Bank  of  Poughkbepsib,  Eespondent,  v. 
William  Phelps,  Appellant. 

Where,  thider  the  provisiona  of  the  National  Banking  Act,  and  under  an- 
thoritj  of  the  act  of  1865  (Chap.  97,  Laws  of  1865),  a  State  bank  is  trans- 
formed  into  a  National  bank,it  is  but  a  continuance  of  the  same  body  under 
a  changed  jurisdiction,  and  between  it  and  those  who  have  contracted 
with  it,  it  retains  its  identity  and  may,  as  a  National  bank,  enforce  con- 
tracts made  with  it  as  a  State  bank. 

Where,  therefore,  a  State  bank,  at  the  time  of  its  change  to  a  National 
bank,  held  a  continuing  guaranty  of  loans  made  by  it  to  one  W.,  upon  the 
strength  of  which  it  had  made  loans,  and  after  the  change  further  ad- 
vances were  made,  —  HM^  that  an  action  was  maintainable  by  the  Na- 
tional bank  upon  the  guaranty;  and  that  the  guarantor  was  liable  for  the 
loans  made  both  before  and  after  the  change. 

(Submitted  May  8,  1884 ;  decided  October  7, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  at  the  May  term,  1883,  which  aflBrmed  a  judg- 
ment  in  favor  of  plaintifE,  entered  upon  a  verdict. 

The  case  is  reported  upon  a  former  appeal  in  89  N.  Y.  484. 

This  action  was  originally  brought  against  William  Phelps 
and  Martin  E.  Kingman,  composing  the  firm  of  Phelps  & 
Kingman,  upon  an  instrument  executed  by  that  firm  in  1861 
to  the  City  Bank  of  Poughkeepsie,  guaranteeing  the  payment 
of  any  sum  not  exceeding  $5,000,  which  one  Woodruff  might 
require  of  the  bank  for  legitimate  business  purposes.  • 

The  said  firm  was  dissolved  in  1872.  In  June,  1875,  the  said 
bank  was  converted  into  a  National  bank,  the  plaintiff  herein. 
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Upon  the  lirst  trial  of  the  action  the  complaint  was  dismissed 
as  to  Kingman. 
The  farther  material  facts  are  stated  in  the  opinion. 

Edward  S.  Clinch  for  appellant.  As  this  action  was  not 
commenced  until  December,  1876,  the  statute  of  limitations 
is  a  complete  defense  if  it  commenced  to  run  any  time  be- 
fore December,  1870.  (Code  of  Pro.,  §  91;  86  N.  Y.  490.) 
An  acknowledgment,  to  be  sufficient  as  an  admission  of  an  in- 
debtedness, must  be  an  unqualified  admission  of  the  debt,  and 
show  a  willingness  to  pay  it.  {Bloodgood  v.  Bruen^  8  N.  Y. 
362 ;  VanKeuren  v.  Parmdee,  2  id.  323 ;  Roosevdt  v.  Mark^ 
6  Johns.  Ch.  290 ;  C(yfn,  Mut.  Ins.  Co.  v.  BreU,  44  Barb.  489  ; 
Stoker  v.  WaUerSy  12  W'kly  Dig.  321 ;  24  Hun,  604;  Waks- 
mem  V.  Shenncm^  9  N".  Y.  85  ;  Allen  v.  Webster,  15  Wend.  284 ; 
Hoss  V.  Ross,  6  Hun,  81 ;  Sands  v.  OelsUyii,  15  Johns.  511 ; 
Danf&rth  v.  Culver,  11  id.  146  ;  Laurence  v.  Hopkins,  13  id. 
288 ;  Bea  v.  Morrison,  1  Peters,  351,  357,  358,  362 ;  Wetzell 
V.  Bussa/rd,  11  "Wheat.  309.)  The  acknowledgment  must  be 
of  a  present,  subsisting,  particular  debt,  and  the  debt  and  the 
amount  of  it  must  be  so  referred  to  in  the  acknowledgment, 
that  extrinsic  evidence  is  not  necessary  to  make  it  certain  to 
what  debt  or  to  what  amount  of  indebtedness  the  acknowledg- 
ment referred.  {Bell  v.  Morrison,  1  Peterfe,  365  ;  Hancock  v. 
Bliss,  7  Wend.  268 ;  Patterson  v.  Choate,  id.  445  ;  Bangs  v. 
HaU.,  2  Pick.  368 ;  Harrison  v.  Handley,  1  Bibb  [Ky.],  443  ; 
Stafford  v.  Richardson^  15  Wend.  306;  Clemenson  v.  Wil- 
liams, 8  Cranch,  72 ;  Wetzel  v.  Bxmard,  11  Wheat.  309 ; 
Purdy  V.  Austin,  8  Wend.  187,  190.)  Inserting  a  debt  in  a 
schedule  of  creditors  in  insolvency  proceedings  is  an  acknowledg 
ment  of  a  subsisting  debt,  but  is  not  a  promise  to  pay.  {Rich- 
a/rdson  v.  Thomas,  13  Gray,  381 ;  Brown  v.  Bridges  2  Miles 
[Penn.],  424;  Angell  on  Lim.  247.)  The  plaintiff  cannot,  in 
an  action  against  a  firm,  on  a  joint  liability,  recover  on  a  new 
promise  or  acknowledgment  made  by  a  member  of  the  firm. 
(  Vaai  Kev/ren  v.  Parmdee,  2  N.  Y.  523  ;  Lonsdale  v.  Brown, 
3  Wash.  404.)     A  plaintiff  cannot  bring  an  action  to  enforce 
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against  two  persons  a  joint  liability  under  one  instrament  and 
during  the  trial  discontinue  the  action  as  to  one,  and  proceed 
against  the  other  to  enforce  a  several  liability  not  pleaded,  on 
an  instrument  not  pleaded.  (86  N.  T.  489 ;  Richimeyer 
V.  Remsen,  38  id.  206;  If.  Y.  Ins.  Co.  v.  JV.  P.  Ins. 
Co.^  20  Barb.  468.)  Any  liability  under  the  guaranty 
was  a  firm  and  joint  liability  which  for  subsequent  transactions 
must  have  been  terminated  on  notice  to  plaintiff  of  the  disso- 
lution of  the  firm.  (16  Hun,  161 ;  Ltisk  v.  Smithy  8  Barb. 
570 ;  2  Pars,  on  Cont.  19  ;  Weston  v.  Barton,  4  Taunt.  673  ; 
Fenoyer  v.  Watson^  16  Johns.  100 ;  Myers  v.  Edge^  7  Tenn. 
254 ;  Walsh  v.  Bailie^  10  Johns.  180 ;  Rohhins  v.  Bingham^ 
4  id.  476.)  Even  if  the  banks  did  not  have  actual  notice  of  the 
dissolution  of  Phelps  &  Kingman  they  had  enough  to  put  them 
on  their  inquiry,  and  they  are  chargeable  with  notice  of  the 
facts  the  inquiry  would  have  disclosed.  {Eaton^  Cole  c&  B.  <& 
Co.  V.  Every,  83  N.  T.  34  ;  Cent.  N.  Bk.  v.  Valentine,  16  Wk'ly 
Dig.  479 ;  23  Hun,  240 ;  Young  v.  Tihhitts,  32  Wis.  79 ;  Kirhy 
V.  Heuntt,  26  Barb.  607;  Pars,  on  Part.  411  ;  Am)  L.  T.  Co. 
V.  Wart-endyke,  24  N.  Y.  550.)  The  City  National  Bank  having 
been  organized  after  Phelps  &  Kingman  had  dissolved,  notice 
to  it  was  impossible,  and  whether  it  had  notice  of  the  dissolution 
of  that  firm  or  not,  it  could  not  hold  it  on  transactions  between 
the  bank  and  WoodrufE.  {Lansing  v.  Gaine,  2  Johns.  300 ; 
Craves  v.  Merry,  6  Cow.  701 ;  Shurlds  v.  Tilson,  2  McLean, 
458 ;  Watkmson  v.  Bk.  of  Pennsylvania,  4  Whart.  482 ; 
OoUicott  V.  Planters  <&  M.  Bk.,  1  McMull.  209 ;  Maudlin  v. 
Branch  Bk,,  2  Ala.  502 ;  Lucas  v.  Bk.  of  Darien,  2  Stew. 
280  ;  Prentiss  v.  Sinclair,  5  Vt.  149.)  The  question  whether 
the  City  Bank  or  the  City  National  Bank  had  notice  of  the 
dissolution  of  Phelps  &  Kingman  was  a  question  of  law,  to  be 
determined  by  the  court.  {Glajlin  v.  Lenheim,  66  N.  Y.  306 ; 
BirdsaU  v.  RusseU,  29  id.  220,  249 ;  Williamson  v.  Brown, 
15  id.  354;  Welsh  v.  Sage,  47  id.  143,  147.)  The  City 
National  Bank  cannot  hold  the  defendant  for  advances  on 
a  contract  of  suretyship  made  with  the  City  Bank  two  years 
before  the  City  National  Bank  was  organized.    {Nai.  Pa/rk 
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Bk.  V.  Ounst,  1  Abb.  N.  C.  292 ;  N(U.  Bk.  of  Metropolis  v. 
Oreutt^  48  Barb.  257 ;  Mer.  Nat.  Bk.  v.  MacNaughton^  1  Abb. 
N.  C.  293 ;  Bcyay&n,  v.  First  Nat.  Bk.,  34  How.  Pr.  409 ;  Nat. 
Bk.  of  F.  V.  Phcmix  W.  Co.,  6  Hun,  73 ;  Robinson  v.  Nat. 
Bk.  of  N.y  19  id.  477 ;  81  N.  T.  385 ;  JUiUer  v.'  Stewart, 
9  Wheat.  680;  Un.  Bk.  v.  Ridgdy,  1  Har.  &  G.  324; 
2  Pars,  on  Cont.  20;  W^ngkt  v.  Russell,  3  Wills.  532; 
Pars,  on  Part.  333 ;  Chitty  on  Cont.  577 ;  LvMow  v. 
Sirnond,  2  Cai.  Cas.  57;  Dance  v.  Oidler,  1  Bos.  &  P. 
[N.  S.]  34;  Deecker  v.  ^op;?,  67  K.  Y.  464;  TTii^o/i 
V.  Edwards,  6  Lans.  134;  Bagley  v.  Clark,  7  Bosw. 
94;  TTard  v.  /SSSaAZ,  81  N.  Y.  406.)  The  renewal  of  the 
WoodruflE  notes  after  notice  of  dissolution  of  Phelps  &  King- 
man released  the  firm  from  any  liability  for  the 'advances  rep- 
resented by  the  notes.  {Pomeroy  v.  Tanner,  70  N.  Y.  547 ; 
BiUington  v.  Wagoner,  33  id.  31 ;  Place  v.  Mcllvain,  38  id. 
96 ;  Fellows  v.  Prentiss,  3  Denio,  512 ;  Meyers  v.  Wells,  5 
Hill,  463 ;  Dorlxm  v.  Christie,  39  Barb.  614 ;  Lowrnam,  v. 
Taies^  37  N.  Y.  601 ;  Miller  v.  McCann,  7  Paige,  451.) 
Where  a  surety  is  in  fact  discharged  by  a  novation  or  by 
a  material  change  of  the  debt,  and,  in  ignorance  of  his  being 
thus  freed,  makes  a  subsequent  acknowledgment  of  his  lia- 
bility, he  cannot  be  held  thereon.  (2  Pars,  on  Cont.  18; 
Merrimack  Co.  Bk.  v.  Brown,  12  N.  H.  320 ;  Fowler  v. 
Brooks,  13  id.  240 ;  Roe  v.  Sa/rrison,  2  Term  Kep.  425 ; 
Montgomery  v.  Hamilton,  43  N.  Y.  451 ;  De  Colyer  on  Guar- 
anty, 316,  note,  326 ;  SHvemail  v.  Cole,  12  Barb.  685.)  If 
Phelps,  from  what  the  cashier  and  vice-president  told  him, 
concluded  he  was  liable  to  plaintiff,  and  said  so,  he  would  be 
estopped  from  denying  his  liability.  (6  Wait's  Act.  and 
Def.  696,  §  7 ;  PlaU  v.  Scott,  6  Blackf .  [Ind.]  389  ;  CuHiss 
V.  Brooks,  37  Barb.  476.)  His  omission  to  assert  his  non- 
liability, through  ignorance  of  the  law,  does  not  estop  liim  from 
assertmg  it  now.  (6  Wait's  Act.  and  Def.  707,  §  21 ;  Frost  v. 
JS^eon,  30  N.  Y.  428.)  The  promise  to  pay,  not  being  in  writ- 
ing, is  void  under  the  statute  of  frauds.  {Mallory  v.  Gillett, 
21  N.  Y.  412,  414-416;  Duffy  v.  Wunsch,  42  id.  243 ;  Belk- 


48         City  Nat'l  Bk.  op  Pouqhkbbpsib  v.  Phelps.      [Oct., 

Opinion  of  the  Court,  per  RapajliiO,  J. 

nap  V.  Bender^  4  Hun,  414 ;  Simpson  v.  Patten^  4  Johns. 
422;  Y  Wait's  Act.  and  Def.  16.)  Estoppel  is  based  on 
the  idea  that  the  party  asserts  or  admits  the  existence  of  some 
fact  of  which  the  other  party  is  ignorant.  ( White  v.  Aahtcni, 
51  N.  Y.280 :  Plumb  v.  CaU.  Co,  Mut.  Ins.  Co.,  18  id.  392 ; 
Fifmegcm  v.  CarraKer,  47  id.  493 ;  6  Wait's  Act.  and  Def. 
682,  §  2;  685,  §  6;  Musgrme  v.  Sh&rwood,  54  How.  346; 
Moloney  v.  Horan,  49  N.  Y.  Ill  ;  Mattoon  v.  Young,  2 
Hun,  562.)  Plaintiff  should  not  have  been  permitted  to 
amend  his  complaint  on  the  last  trial.  {Bewley  v.  JEq.  L.  Ins. 
Co,,  10  Weekly  Dig.  191 ;  Oowdy  v.  PoUain,  2  Hun,  218 ; 
Chase  V.  Lord,  2  Weekly  Dig.  3 ;  Ahham  v.  Boyd,  7  Daly, 
30;  Code  of  Civ.  Pro.,  §  723 ;  Hood  v.  Hood,  85  N.  Y.  579.) 

H.  A.  Nelson  and  W.  Farrington  for  respondent.  The 
declarations,  verbal  and  written,  of  the  defendant  waived  the 
objections  to  the  continuance  of  the  guaranty  founded  upon  a 
dissolution  of  the  firm  and  the  change  in  the  bank.  {City 
Nat.  Baxih  v.  Phelps,  86  JN".  Y.  484.)  The  claim  recovered 
in  this  action  was  not  barred  by  the  statute  of  limitations. 
(86  N.  Y.  484.)  The  dismissal  of  the  complaint  as  to  King- 
man did  not  affect  the  liability  of  Phelps.  (86  N.  Y.  484; 
Van  Keuren  v.  Pamudee,  2  id.  523.)  The  conversion  of  the 
City  Bank  into  the  City  National  Bank  did  not  destroy  or  affect 
the  guaranty.  (Nat.  Bkg.  Act,  chap.  97,  Laws  of  1865 ;  86  N. 
Y.  484.)  The  letter  of  October  6,  1875,  and  the  admissions 
and  declarations  made  by  defendant  shortly  afterward  to 
plaintiff's  cashier  and  vice-president,  if  they  do  not  amount  to 
a  guaranty,  work  an  estoppel  as  to  defendant  against  his  now 
claiming  that  he  is  released  from  the  guaranty.  {Brown  v. 
Bowen,  30  N.  Y.  519,  541 ;  Gaylord  v.  Van  Loan,  15  Wend. 
308 ;  Broohman  v.  Metcalf,  4  Robt.  568 ;  2  Pars,  on  Cont. 
340 ;  DezeU  v.  OdeU,  3  Hill,  215.) 

Rapallo,  J.  On  the  former  appeal  in  this  case  (86  N.  Y. 
484),  we  decided  that  the  plaintiff  was  entitled  to  recover  of 
the  defendant  so  much  of  the  indebtedness  of  Woodruff  to  the 
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CSty  Bank,  as  was  incurred  before  that  bank  reorganized  as  the 
City  National  Bank,  and  as  remained  unpaid.  The  same 
points  were  raised  on  that  appeal,  which  are  now  urged  by  the 
appellant,  so  far  as  the  indebtedness  above  referred  to  is  con- 
cerned, and  in  that  respect  there  was  no  material  change  in  the 
facts  on  tlie  second  trial. 

The  question  of  the  liability  of  the  defendant  for  indebted- 
ness incurred  by  Woodruff  after  the  City  Bank  reorganized  as 
a  National  bank  was  not  decided,  nor  necessarily^involved,  on 
the  former  appeal.  The  judgment  then  under  review  was  one 
of  nonsuit,  and  if  the  plaintiff  had  a  right  of  action  for  any 
part  of  his  demand,  that  was  sufficient  to  require  a  reversal 
without  regard  to  the  amount  recoverable.  The  case  was, 
therefore,  decided  on  the  ground  that  even  if  it  should  be  con- 
ceded for  the  time  that  the  Gity  Natiorhol  Bank  could  not 
make  fresh  advances  to  Woodruff  and  hold  the  defendant 
liable  on  the  guaranty,  he  was  liable  at  all  events  for  the  sums 
advanced  by  the  City  Bmik^  the  obligations  for  which  had 
been  renewed,  with  the  defendant's  consent,  by  the  City 
National  Bank  which  succeeded  to  all  the  rights  of  the  City 
Bank, 

On  the  present  appeal,  the  point  which  was  thus  left  unde- 
cided is  distinctly  and  directly  presented.  '  On  the  second 
trial  the  plaintiff  recovered  the  amount  of  three  notes  given  by 
Woodruff  to  the  City  National  Bank,  viz.,  one  of  $500,  one 
of  $250  and  one  of  $1,400.  The  first  two,  amounting  to 
$750,  were  shown  to  have  been  given  for  a  balance  remaining 
unpaid,  of  the  original  advances  made  to  Woodruff  by  the  City 
Bank  under  the  guaranty,  and  they  consequently  are  covered 
by  the  decision  in  the  former  case.  But  the  origin  of  the 
$1,400  note  was  not  thus  traced,  and  the  evidence  was  to  the 
effect  that  it  was  given  for  a  balance  remaining  unpaid  on  a 
note  for  $2,000  discounted  for  Woodruff  by  the  City  National 
Bank  July  26,  1869,  after  the  reorganization,  which  had  been 
reduced  by  payments,  and  renewed  from  time  to  time  down  to 
January  17, 1876,  when  the  last  renewal  was  given  for  $1,400, 
payable  four  months  after  date.  In  respect  to  this  note,  the 
SioKELs  —  Vol.  LII.  7 
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judge  on  the  trial  charged  the  jury  that  the  guaranty  of  Phelps 
&  Kingman,  which  was  a  continuing  guaranty,  continued, 
and  that  the  bank  had  a  right  to  advance  upon  it  to  the  extent 
of  $5,000,  80  long  as  the  firm  of  Phelps  &  Kingman  existed, 
or  so  long  as  the  bank  holding  the  guaranty  and  acting  upon  it 
had  no  notice  of  the  dissohition  of  this  firm.  And  he  further 
chained  that  when  the  change  was  made  from  the  City  Bank 
to  the  City  National  Bank,  whatever  debt  was  due  upon  that 
guaranty,  vested  in  the  City  National  Bank.  Thus  far  the 
charge  conformed  to  the  decision  of  this  court  before  referred 
to ;  but  the  judge  went  on  to  charge  further  that  the  guaranty 
continued  so  that  the  City  National  Bank  could  continue  to 
advance  upon  it  so  long  as  it  had  no  notice  of  the  dissolution 
of  the  firm  of  Phelps  &  Kingman.  If  this  position  is  sus- 
tained, the  $1,400  note  stands  upon  the  same  footing  as  the 
notes  of  $500  and  $250,  and  the  reorganization  of  the  City 
Bank  in  pursuance  of  the  National  Banking  Act,  becomes 
immaterial  to  the  present  controversy. 

In  regard  to  this  point  Folgke,  J.,  in  his  opinion  in  the 
former  appeal,  says  (86  N.  Y.  490) :  "  As  we  view  the  case 
we  need  not  pass  upon  the  full  scope  of  the  point  that  the 
City  National  Bank  cannot  hold  the  defendant  upon  the  ob- 
ligation to  the  Oity  Bank.  The  point,  in  its  extent,  rests  upon 
the  proposition  that  the  plaintiff  is  a  distinct  corporation  from 
the  State  City  Bank ;  that  they  are  distinct  parties,  and  that 
the  obligation  of  a  surety  to  one  party  may  not  be  availed  of 
by  another  party.  That  this  proposition  applies  to  the  change 
made  by  the  City  Bank  from  State  to  Federal  jurisdiction,  is 
not  so  easy  of  concession  or  refutation  as  it  may  seem  at  first 
sight." 

The  question  was  thus  left  open,  and  the  case  disposed  of 
without  regard  to  it.  But  it  now  becomes  necessary  to  deter- 
mine it,  and,  on  consideration,  we  have  come  to  the  conclusion 
that  it  should  be  determined  in  accordance  with  the  view  ex- 
pressed by  the  judge  upon  the  trial,  and  by  Gilbert,  J.,  in  his 
opinion  in  this  case  at  General  Term  (16  Hun,  158).  The  geneml 
scheme  of  the  National  Banking  Act  is  that  State  banks  may 
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avail  themselves  of  its  privileges  and  subject  themselves  to  its 
liabilities,  without  abandoning  their  corporate  existence,  without 
any  change  in  the  organization,  officers,  stockholders,  or  prop- 
erty, and  without  interruption  of  their  pending  business  or 
contracts.  All  property  and  rights  which  they  held  before 
organizing  as  National  banks  are  continued  to  be  vested  in  them 
under  their  new  status.  Great  inconveniences  might  result  if 
this  saving  of  their  existing  assets  did  not  include  pending  exec- 
utory contracts,  and  pending  guarantees,  as  well  as  vested 
rights  of  property.  Although,  in  form,  their  property  and 
rights  as  State  banks,  purport  to' be  transferred  to  them  in  their 
new  status  of  National  banks,  yet  in  substance  there  is  no  actual 
transfer  from  one  body  to  another,  but  a  continuation  of  the 
same  body,  under  a  changed  jurisdiction.  As  between  it  and 
those  who  have  contracted  with  it,  it  retains  its  identity,  not- 
withstanding its  acceptance  of  the  privilege  of  organizing 
under  the  National  Banking  Act. 

The  defendant  Phelps  in  his  letter  of  October  6, 1876,  appears 
to  have  acted  in  accordance  with  this  view.  The  guaranty  was 
given  to  the  City  Bank  in  February,  1861.  The  organization  as 
a  National  bank  was  in  1865.  Woodruff  appears  to  have  gone  on 
renewing  the  notes  discounted  for  him  by  the  City  Bank,  and 
also  the  note  discounted  for  him  by  the  City  National  Bank  in 
1869,  down  to  the  time  the  letter  was  written,  October  6,  1875. 
Phelps  then  addresses  the  caahier  of  the  City  National  Bank 
treating  it  as  identical  with  the  City  Bank  and  speaking  of  the 
guaranty  as  an  obligation  given  to  "your  bank,"  stating  that 
he  regarded  the  guaranty  as  good  when  given,  and  that  he 
believes  it  "  just  as  good  now  as  it  was  then,"  showing  his 
understanding  that  it  continued  to  run  in  favor  of  the  City 
National  Bank.  He  continues,  "  so  that  I  do  not  see  the  slightest 
advantage  in  having  it  renewed."  This  was  in  response  to  a 
request  on  the  part  of  the  bank  to  renew  the  guaranty.  After 
the  receipt  of  that  letter  and  a  verbal  request  from  Phelps  to 
continue  business  under  the  guaranty  and  to  renew  the  notes, 
the  bank  went  on  renewing  the  paper  of  Woodruff,  which  it 
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then  held,  down  to  April,  1876,  soon  after  which  date  Wood- 
ruflE  failed. 

A  point  is  made  by  the  defendant  that,  at  the  time  of  the 
verbal  request  above  referred  to,  Phelps  said  that  Woodniff 
would  pay  $500  on  the  notes  on  each  renewal,  but  that  the 
bank  allowed  the  renewals  on  payment  of  a  smaller  sum.  On 
this  point  we  concur  with  the  learned  judge  who  delivered  the 
opinion  at  General  Term,  in  holding  that  this  proposed  payment 
was  not  a  condition  of  Phelps'  consent  to  the  renewal,  but  was 
held  out  by  him  as  an  inducement  to  the  bank  to  accede  to  his 
request  to  give  indulgence  to  WoodruflE. 

We  do  not  think  that  the  judge  erred  in  submitting  to  the  jury 
the  question  whether  the  plaintiff  had  notice  of  the  dissolution 
of  the  firm  of  Phelps  &  Kingman  when  it  discounted  the 
note  of  July  26, 1869. 

The  judgment  should  be  affirmed. 

All  concur: 

Judgment  affirmed. 


Henry  BKCKwrrn  et  al.,  Respondents,  v,  James  Braokbtt  et 
al.,  Appellants. 

Defendants  guaranteed,  in  writing,  the  return  in  six  months  of  certain 
bonds  loaned  by  plaintiffs  to  the  R.  I.  M.  Co.  The  bonds  not  having 
been  returned,  and  defendants,  having  been  informed  that  plaintiffs  in- 
tended to  sue  them  upon  the  guaranty,  verbally  agreed  that  if  plaintiffs 
would  recover  a  judgment  against  the  company,  they  would  take  an  as- 
signment thereof,  return  to  them  the  bonds,  and  pay  the  costs.  Plaintiffs, 
in  pursuance  of  the  agreement,  immediately  brought  suit  against  the 
company,  recovered  and  perfected  judgment,  and  tendered  a  written  as- 
signment thereof  to  defendants,  and  demanded  a  performance  of  the  agree- 
ment,  which  was  refused.  In  an  action  upon  the  agreement,  held,  that 
it  was  supported  by  a  sufficient  consideration;  that  the  performance  by 
plaintiffs  of  the  acts  upon  which  defendants'  promise  was  conditioned 
supplied  the  place  of  a  previous  promise  to  perform  ;  and  that  the  con- 
tract was  not  within  the  statute  of  frauds  and  was  valid  and  binding. 

(Argued  June  14, 1884  ;  decided  October  7,  1884.) 
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Appeal  from  judgment  of  the  General  Terra  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  April  8,  1882,  which  affirmed  a  judgment  in 
favor  of  plainti&,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  upon  a  verbal  agreement,  which  is 
set  forth  in  the  opinion ;  the  material  facts  are  also  therein 
stated. 

Wm.  S.  Bowinan  for  appellants.  To  give  effect  to 
mutual  contracts,  entity  of  time  as  to  their  commencement,  so 
as  to  bind  both  parties  from  the  same  point  of  time,  is  essen- 
tial. {Jmkina  v.  U.  T.  Co,,  1  Cai.  Cas.  94;  Livingston  v, 
Rogers,  1  Cai.  583 ;  Tucker  v.  Woods,  12  Johns.  190 ;  Keep 
V.  Goodrich,  id.  397.)  Admitting  that  plaintiffs  did  make 
the  necessary  mutual  promises  orally  on  their  part,  such 
promises  were  void  by  the  statute  of  frauds,  and  there  was 
no  consideration  for  the  alleged  promises.  (13  Johns.  190, 
397;  Bague  v.  King,  38  Barb.  200,  203;  People  v.  Beebe,  1 
id.  379;  5  Hill,  200;  Boardman  v.  Ouil^,  128  Mass.  388; 
Wyman  v.  Mitchell,  1  Cow.  316 ;  I)e7io  v.  Boss,  23  Wend. 
270  ;  jDufey  v.  Wawide,  45  N.  Y.  243;  Cook  v.  Millard,  65 
id.  358;  Smith  v.  N.  T.  C.  B.  B.  Co.,  4  Keyes,  199,  200.) 

JS,  D.  Bentley  for  respondents.  The  allegation  of  perform- 
ance of  the  thing  requested  on  the  part  of  the  promisee  is 
sufficient  to  sustain  an  action  on  the  case  for  damage  sus- 
tained by  defendants'  refusal  to  perform.  {Briggs  v.  Tillot^ 
son,  8  Johns.  304;  BotightcUing  v.  Banden,  25  Barb.  21; 
Sage  v.  Bayard,  6  id.  179.)  The  agreement  was  valid, 
although  not  reduced  to  writing.  {Leona/rd  v.  VrederAurg,  8 
Johns.  29  ;  MaUory  v.  OiUeU,  21  N.  Y.  412.)  The  contract 
was  not  one  of  sale.  '  (Benj.  on  Sales,  1,  §§  1,  2 ;  2  Black,  446 ; 
2  Kent's  Com.  [11th  ed.]  615;  Keyes  v.  Barwood,  2  C.  B. 
905.)  A  contract  for  the  sale  of  a  thing  not  in  esse  is  not 
within  the  statute.  {Cook  v.  MiUard,  65  K  Y.  352;  Par- 
sons V.  Loucks,  48  id.  17;  Biggins  v.  Murray,  73  id.  252; 
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OrookBhoAik  v.  BurreU^  18  Johns.  58 ;  Sewall  v.  Fitch^  8  Cow. 
215 ;  Parker  v.  Schenck,  28  Barb.  38.) 

Bapallo^  J.  We  are  of  opinion  that  the  agreement  upon 
which  this  action  is  brought  was  a  valid  specid  undertaking, 
entered  into  by  the  defendants  for  the  purpose  of  discharging 
an  obligation  of  their  own,  previously  contracted ;  that  it  was 
supported  by  a  suflGieient  consideration  and  was  not  within  the 
statute  6i  frauds. 

The  defendants  had,  in  December,  1868,  executed  a  written 
guaranty,  whereby  they  guaranteed  to  the  plaintiffs  the  return 
of  $4,000  of  United  States  bonds  loaned  by  the  plaintiffs,  at  the 
same  time,  to  the  Rochester  Iron  Manufacturing  Company.  In 
J^'ovember,  1877,  the  bonds  not  having  been  returned  by  the 
company  to  the  plaintiffs,  and  the  defendants  having  been  in- 
formed that  the  plaintiffs  intended  to  sue  them  on  their  guar- 
anty, a  meeting  took  place,  by  appointment,  between  one  of  the 
plaintiffs  and  the  defendants,  at  which  meeting  the  defendants 
verbally  undertook  and  agreed  with  the  plaintiffs  that  if  they 
would  bring  an  action  against  the  company  for  said  bonds  and 
prosecute  the  same  to  judgment,  the  defendants  would,  on  the 
recovery  of  such  judgment,  take  an  assignment  thereof  from 
the  plaintiffs  and  immediately  return  to  them  the  said  bonds 
and  pay  the  costs  and  expenses  of  the  suit. 

The  plaintiffs,  in  pursuance  of  that  agreement,  and  on  the 
same  day  it  was  made,  brought  their  action  against  the  company 
as  proposed,  and  with  due  diligence  recovered  and  perfected 
judgment  therein  against  the  company  for  $4,381.32  damages 
and  $28.12  costs,  on  the  15th  day  of  January,  1878,  and  on  the 
next  day  tendered  to  the  defendants  a  written  assignment  of 
the  judgment  and  demanded  of  them  the  return  of  the  bonds 
and  the  payment  of  the  costs  of  the  suit,  which  demands  were 
refused. 

Upon  these  facts  the  learned  referee  awarded  judgment 
against  the  defendants  for  the  value  of  the  bonds  on  the  16th 
of  January,  1878,  and  the  costs  of  the  action  against  the  com- 
pany, with  interest. 
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It  does  not  appear  that  the  defendants  disputed  their  liability 
upon  their  original  guaranty,  but  if  they  did,  the  agreement  of 
November,  1877,  was  valid  as  a  settlement  or  compromise  of  a 
lonafide  controversy.  It  is  urged  that  no  suflGicient  considera- 
tion was  shown,  inasmuch  as  an  express  promise  on  the  part  of 
the  plaintiffs  to  recover  and  assign  the  judgment  was  not  found. 
But  to  this  it  is  a  sufficient  answer  that  the  plaintiffs  at  once 
performed  the  acts  upon  which  the  defendants'  promise  was 
conditioned,  and  such  performance  supplies  the  place  of  a  pre- 
vious promise  to  perform.  The  agreement  was  not  collateral 
to  any  obligation  of  the  company,  but  was  an  original  under- 
taking entered  into  by  the  defendants  for  their  own  benefit, 
and  for  the  purpose  of  settling  the  claim  the  plaintiffs  had 
against  them  on  their  original  guaranty,  and  obtaining  such  in- 
demnity as  they  could  by  a  judgment  against  the  company. 
Neither  do  we  think  it  was  a  sale  of  the  bonds  or  of  the  judg- 
ment. It  was  not  a  sale  of  the  bonds,  for  the  undertaking  of 
the  defendants  was  to  procure  their  return  to  the  plaintiffs, 
and  we  do  not  think  it  was  a  sale  of  the  judgment.  The  re- 
covery and  assignment  of  the  judgment  were  conditions  merely 
upon  which  the  defendants'  undertaking  to  return  the  bonds 
depended.  The  return  was  not  stipulated  simply  as  the  pur- 
chase-price of  the  judgment  to  be  assigned.  The  facts  of  the 
case  are  not  consistent  with  the  theory  th'bt  the  defendants 
would  have  paid  $4,000  in  United  States  bonds  simply  to 
acquire  a  judgment  for  a  similar  amount  against  the  company. 
The  undertaking  to  return  the  bonds  was  based  upon  the  origi- 
nal guaranty,  and  the  substance  of  the  transaction  was  that  the 
defendants  settled  their  differences  with  the  plaintiffs  by  agree- 
ing to  recognize  their  liability  under  the  original  guaranty,  and 
perform  the  same  to  the  extent  specified  in  the  agreement  of 
November,  1877,  in  consideration  of  the  plaintiffs'  going  to  the 
trouble  of  obtaining  a  judgment  against  the  company,  and  as- 
signing it  to  them. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affinned. 
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iS  m    Heney    Hellkeigel,    Respondent,   v,   John    B.    Manning, 
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Appellant. 

To  sustain  a  defense  of  defect  of  title  in  an  action  to  compel  the  perform- 
ance of  a  contract  for  the  purchase  of  land,  there  must  be  at  least  a  rea- 
sonable doubt  as  to  the  vendor's  title,  such  as  affects  its  value  and  would 
interfere  with  a  sale  of  the  land  to  a  reasonable  purchaser. 

Defects  in  the  record  or  paper  title  may  be  cured  or  removed  by  parol 
evidence. 

In  such  an  action  the  records  in  the  county  clerk's  office  showed  a  deed  of 
the  lands  to  **  Electa  Wilds,**  and  a  subsequent  deed,  executed  in  1867, 
from  "  Electa  Wilder  "  to  one  S.,  which  deeds  were  in  plaintiff's  chain  of 
title :  the  defect  alleged  was  that  the  records  showed  no  conveyance  from 
Electa  Wilds.  It  appeared  that  under  the  last  deed  the  title  was  held 
and  the  land  occupied  up  to  the  trial  of  the  action  in  1881 ;  that  the  deed 
to  S.  had  been  destroyed,  but  a  mortgage  given  by  him  for  purchase- 
money  was  produced,  in  which  Electa  Wilds  was  named  as  mortgagee. 
The  commissioner,  who  took  the  acknowledgment  to  said  deed,  and  S.  both 
testified  that  the  grantor  was  Electa  Wilds,  and  that  said  grantor  and  the 
grantee  in  the  former  deed  was  the  same  person.  Heldy  that  there  was 
no  defect  in  the  title  and  defendant  was  not  justified  In  refusing  to 
perform. 

A  party  agreeing  to  sell  and  convey  land  at  a  future  day  does  not,  in  the 
absence  of  a  stipulation  to  that  effect,  owe  the  vendee  any  duty  to  keep 
the  buildings  upon  the  land  in  good  repair,  or  to  guard  against  the  decay 
caused  by  time  and  ordinary  use. 

0 

(Submitted  June  27,  1884  ;  decided  October  7, 1884  ) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made  May 
15,  1882,  which  affirmed  a  judgment  in  favor  of  plaintiff,  en- 
tered upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

H.  C.  Day  for  appellant.  The  burden  of  proof  was  upon 
plaintiff  to  show  affirmatively  that  he  had  a  good  title.  (  Wil- 
son V.  Hclden^  16  Abb.  Pr.  133.)  Defendant  was  entitled,  by 
the  express  terms  of  the  contract,  to  ^^  a  good  title  to  the  un- 
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divided  one-half  of  the  land  in  question,  free  from  incum 
brances."  ( Weeks  v.  Tomes,  16  Hun,  349 ;  Smith  v.  Wells, 
69  N.  T.  600 ;  Jordcm  v.  PoiUon,  77  id.  518 ;  Thorn  v.  Slieil, 
15  Abb.  [N.  S.]  81.)  A  speciiic  performance  is  always  dis- 
cretionary, and  is  never  granted  where  there  is  any  serious 
question  as  to  the  plaintiffs  ability  to  make  a  perfect  title. 
(Story's  Eq.  [Redf.],  §§  740,742,758;  Fry  on  Spec.  Perf., 
chap.  8;  Ohitty  on  Contracts,  1496,  1497;  Garrat  v.  Ma- 
couj  2  Brock.  185,  244;  Hendricks  v.  OiUespie,  35  Gratt. 
193,  194;  Lawrence  v.  Farley,  11  N.  Y.  Weekly  Dig.  479  ; 

Winff  V.  Underwood,  4  DeGex,  M.  &  G.  633.)  In  law,  a  good 
title  is  one  "  free  from  any  reasonable  doubt,"  a  "  marketable 
title."  (Pomeroy  on  Spec.  Perf.  278 ;  Schri/oer  v.  Schriver, 
86  N.  Y.  575;  Brooklyn  Park  Comers  v.  Armstrong, 
45  id.  234;  Schwit2  v.  Rose,  65  Howe  [S.  T.],  75;  Pyke  v. 

Wad^ingham,  17  E.  L.  &  E.  534.)  It  was  error  not  to  allow 
defendant  to  show  the  circumstances  under  which  he  was  drawn 
into  making  the  contract  with  plaintiff,  as  bearing  on  its 
equitable  enforcement.  (Pomeroy  on  Spec.  Perf.  68,  §  40.) 
A  plain  duty,  under  the  contract,  rested  on  plaintiff,  founded 
on  good  faith  and  fair  dealing,  to  keep  the  building  in  repair. 
( WUlard  v.  Taylor,  8  Wall.  557,  565.)  The  imposition  of 
costs  on  defendant  was  unwarranted  and  a  gross  violation  of 
judicial  discretion.  {Pangbum  v.  Miles,  10  Abb.  N.  0.  42, 
52;  Morris  v.  Wheeler,  45  N.  Y.  708.) 

Spencer  Clinton  for  respondent.  The  only  question  raised 
on  this  appeal  by  the  exceptions  is  the  general  one  that  plaintiff 
has  not  made  out  his  cause  of  action.  (Code  of  Civ.  Pro., 
§§  992-994.)  The  title  tendered  defendant  was  not  defective 
because  of  the  defective  records.  Such  defect  could  be  cured 
by  proof,  and  the  defendant  was  wrong  in  refusing  to  accept 
such  proof.  {Seymour  v.  Delaney,  Hopk.  436;  MiUer  v. 
McComh,  26  Wend.  229 ;  Fagan  v.  Davison,  2  Duer,  153, 
158 ;  Mw-ray  v.  Earway,  56  N.  Y.  337,  343  ;  Smith  v.  Death, 
5  Wash.  371.)  Defendant,  having  refused  to  accept  the  title 
on  the  ground  that  the  record  title  was  defective,  and  having 
SiCKELs  —  Vol.  LII.  8 
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told  plaintiff  no  proof  would  satisfy  him,  cannot  claim  that 
plaintiff  did  not  offer  to  supply  the  proof.  {SeUeoi  v.  Tax- 
man, 87  N.  T.  106.)  The  contract  in  suit  is  not  void  for  want 
of  mutuality.  {Richards  v.  Hdicky  17  Barb.  260.)  The  con- 
tract, having  been  fully  performed  by  plaintiff  so  as  to  become 
operative  as  to  defendant,  should  be  enforced.  {Sharkey  v. 
Larhin^  52  N.  Y.  623.)  The  agreement  was  not  void  by  the 
statute  of  frauds.  {Ballard  v.  Walker ^  3  Johns.  Cas.  60; 
Flight  V.  BaUa/rd,  4  Russ.  298 ;  Palmer  v.  Scott^  1  Russ.  & 
Mylne,  391 ;  Allen  v.  Bennet^  3  Taunt.  175 ;  Seton  v.  Slade^ 
7  Ves.  265 ;  McCrea  v.  Purmort,  16  Wend.  465  ;  Hunters 
Case,  1  Edw.  Ch.  5  ;  Olason  v.  Bailey,  14  Johns.  488,  490 ; 
Martin  v.  Mitchell,  2  Jac.  &  W.  426 ;  Godding  v.  Walmdey, 
1  Hun,  585 ;  Burrea  v.  Root,  40  N.  Y.  496.) 

Eabl,  J.  This  action  was  brought  by  the  plaintiff  to  com- 
pel the  defendant  to  specifically  perform  a  contract  for  the 
purchase  of  land,  and  was  based  upon  a  written  agreement 
signed,  sealed  and  acknowledged  by  the  defendant,  and  dated 
November  17,  1876,  whereby  he,  in  consideration  of  $50  paid 
to  him  by  the  plaintiff,  agreed  with  the  plaintiff  that  at  the 
end  of  four  years,  if  the  plaintiff  became  dissatisfied  with  the 
purchase  of  the  same  land  at  that  time  made  by  him  and 
should  call  upon  the  defendant  to  do  so,  he  would  pay  him  for 
his  undivided  one-half  interest  in  the  land  the  sum  of  $3,800, 
upon  condition  of  his  executing  and  tendering  to  the  defend- 
ant a  deed  of  his  interest  in  the  land  "  by  a  good  title  free  of 
incumbrances."  At  the  end  of  the  four  years  the  plaintiff 
tendered  to  the  defendant  a  deed  of  the  land  and  demanded 
performance  on  his  part,  which  he  refused  upon  the  ground 
that  there  was  a  defect  in  plaintiff's  title.  It  appeared  by  the 
records  in  the  county  clerk's  oflSce,  that  May  15,  1861,  Daniel 
Clark  executed  a  deed  of  the  land  to  Electa  Wilds,  and  that 
April  11,  1867,  Electa  Wilder  executed  a  deed  of  the  same 
land  to  one  Snashell.  These  deeds  were  in  the  chain  of  plaint- 
iff's title,  and  the  only  defect  alleged  was  that  the  records  did 
not  show  that  the  land  had  been  conveyed  by  Electa  Wilds,  as 
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it  could  not  be  inferred  from  the  records  that  Electa  Wilder 
was  the  same  person. 

It  is  probably  true  that,  looking  at  the  records  alone,  there 
was  such  a  defect  in  plaintifPs  title  that  he  coald  not  compel 
the  defendant  to  accept  it.  The  two  names  are  so  dissimilar 
that  they  do  not  present  a  case  of  idem  sonans.  But  yet  the 
inference  from  the  records  is  quite  strong  that  the  two  names 
stand  for  the  same  person.  They  show  title  in  Electa  Wilds 
and  not  in  Electa  Wilder.  The  christian  name,  not  a  very 
common  one,  and  all  the  letters  of  the  snrname  but  two  are 
the  same,  and  there  is  no  conveyance  in  the  name  of  Electa 
Wilds.  If  the  two  names  do  not  stand  for  the  same  person, 
we  have  the  case  of  an  entire  stranger  to  the  title  with  a  name 
quite  similar  conveying  the  title  and  passing  it  on  thi*ough  the 
chain  to  the  plaintiff.  But  if  we  add  to  all  this  what  must,  in 
the  absence  of  any  proof  by  the  defendant  to  the  contrary,  be 
presumed,  that  the  title  was  held  and  the  land  occupied  with- 
out dispute  under  the  deed  from  Electa  Wilder  from  April, 
1867,  to  the  trial  of  this  action  in  1881,  the  inference  that  the 
two  names  stand  for  the  same  x)erson  becomes  almost  conclusive. 
But  here  there  was  still  more.  The  plaintiff  proved  conclu- 
sively that  there  was  a  mistake  in  the  record.  The  deed  to 
Snashell  had  been  destroyed  after  the  title  had  passed  out  of 
him;  but  the  mortgage  given  back  by  him  for  purchase- 
money  was  produced,  and  in  thaf  Electa  Wilds  was  the  mort- 
gagee. The  commissioner  of  deeds  who  drew  the  deed  and 
took  the  acknowledgment  thereof  was  produced  as  a  witness 
for  the  plaintiff,  and  he  testified  that  the  grantor  in  the  deed 
to  Snashell  was  Electa  Wilds,  and  so  Snashell  also  testified ;  and 
it  also  appeared  that  the  grantor  of  Snashell  was  the  grantee 
of  Clark,  who  was  her  brother,  and  that  the  final  letter  in 
"Wilds"  was  so  written  that  undoubtedly  it  was  mistaken  for 
an  "r  "  by  the  recording  clerk.  Under  all  these  circumstances 
it  was  entirely  clear  that  there  was  in  fact  no  defect  in  plaint- 
iff's title,  and  the  court  at  the  trial  term  was  justified  in  so 
holding. 

The  whole  evidence  left  the  case  free  from  any  reasonable 
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doubt  that  the  plaintiff's  deed  would  convey  a  good  title,  and 
hence,  notwithstanding  the  apparent  defect  in  the  chain  of  title 
as  shown  by  the  records,  the  defendant  could  not  justly  refuse 
to  perform  his  agreement.  A  pui*chaser  cannot  justify  his  re- 
fusal to  perform  his  contract  by  a  mere  captious  objection  to 
the  title  tendered  him  ;  nor  is  it  sufficient  for  him  when  the 
jurisdiction  of  an  equity  court  is  invoked  to  compel  him  to 
perform  his  contract,  merely  to  raise  a  doubt  as  to  the  vendor's 
title.  Before  he  can  successfully  resist  performance  of  his 
contract  on  the  ground  of  defect  of  title,  there  must  be  at  least 
a  reasonable  doubt  as  to  the  vendor's  title  —  such  as  affects  its 
value,  and  would  interfere  with  its  sale  to  a  reasonable  pur- 
chaser, and  thus  render  the  land  unmarketable.  A  defect  in 
the  record  title  may,  under  certain  circumstances,  furnish  a  de- 
fense to  the  purchaser.  But  there  is  no  inflexible  rule  that  a 
vendor  must  furnish  a  perfect  record  or  paper  title.  It  has 
.  frequently  been  held  that  defects  in  the  record  or  paper  title 
may  be  cured  or  removed  by  parol  evidence.  {Seymour  v. 
De  Lanoey^  Hopk.  436 ;  MiUer  v.  Macomb,  26  Wend.  229 ; 
Fagen  v.  Davison,  2  Duer,  153 ;  Brooklyn  Pa/rk  Com.,  v. 
ArmMrong,  45  N.  Y.  234 ;  Murray  v.  Ha/rway,  56  id.  337 ; 
Shriver  v.  Shriver,  86  id.  575.) 

Upon  the  trial,  the  counsel  for  the  defendant  "offered  to 
show  the  circumstances  under  which  he  was  drawn  into  mak- 
ing" the  contract.  When  asked  by  the  court  whether  he 
claimed  there  was  any  fraud  or  misrepresentation  by  which 
the  defendant  was  induced  to  enter  into  the  contract,  he 
replied  as  follows :  "  No,  sir ;  we  wish  to  show  the  circum- 
stances under  which  Mr.  Manning  made  this  contract  as  bear- 
ing upon  the  equitable  enforcement  of  this  contract."  The 
court  then  excluded  the  offer,  and  now  the  defendant  com- 
plains of  this  ruling  as  error.  The  defendant  should  have 
made  his  offer  more  specific,  that  the  trial  judge  could  see 
whether  the  circumstances  which  he  proposed  to  prove  were 
material  or  not ;  and  there  were  no  allegations  in  the  answer 
under  which  the  proof  offered  could  be  given.  It  was  not 
alleged  that  the  contract  was  unfair,  inequitable,  unreasonable 
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or  unconscionable,  or  that  the  defendant  was  overreached  or 
induced  to  enter  into  it  by  any  unfair  means.  There  was, 
therefore,  no  error  in  excluding  the  offer. 

Upon  the  trial,  the  counsel  for  the  defendant  offered  as  fol- 
lows :  "  To  prove  that  during  the  four  years  of  the  running  of 
the  contract  in  question,  the  buildings  on  the  premises  have 
never  been  painted,  although  they  required  painting ;  that 
they  have  been  suffered  to  become  dilapidated  for  want  of 
painting ;  that  Mr.  Hellreigel  has  allowed  them  to  run  down  ; 
that  he  has  realized  every  thing  from  the  buildings  without 
laying  out  any  thing  on  them  for  repairs;  to  show  tliat  he  has 
permitted  the  sewers  to  be  stopped  up ;  that  the  cellars  are 
filled  with  water  to  the  depth  of  two  feet  and  upward  ;  that 
the  gates  have  been  broken  off  the  hinges ;  that  the  sidewalks 
have  been  permitted  to  become  out  of  repair,  and  dangerous 
for  the  people  passing  over  it ; "  and  that,  in  consequence  of 
all  these,  the  buildings  had  depreciated  in  value  to  the  extent 
of  several  hundred  dollars.  There  was  no  allegation  in  the 
answer  nor  offer  to  prove  that  the  plaintiff  had  done  any 
thing  intentionally  or  willfully  to  damage  the  buildings  or 
depreciate  their  .value.  The  deterioration  in  the  condition  of 
the  buildings  seems  to  have  been  due  to  natural  causes,  and 
the  ordinary  use  of  them.  It  is  not  claimed  that  there  is 
any  thing  in  the  language  of  the  contract  which  required 
the  plaintiff  to  keep  the  premises  in  repair,  and  hence  his 
conduct  in  reference  to  them  must  have  been  such  that  it 
would  be  inequitable  and  unjust  for  a  court  of  equity  to 
enforce  the  contract  in  his  favor.  There  was  no  allegation  in 
the  answer,  and  no  proof  that  the  premises  were  not  worth  the 
sura  which  the  defendant  agreed  to  pay  for  them.  There  was 
no  proof,  or  offer  to  prove,  that  the  plaintiff  had  realized  more 
than  a  fair  interest  upon  his  investment  from  the  rent  of  the 
premises,  and  hence  that  he  put  into  his  pocket  what  he  might 
well  have  expended  in  keeping  the  premises  in  good  repair. 
We  do  not  perceive  that,  under  the  circumstances,  he  owed 
the  defendant  any  duty  to  keep  the  premises  in  repair.  A 
party  agreeing  to  sell  and  convey  premises  at  a  future  day 
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does  not,  in  the  absence  of  stipulations  to  that  effect,  owe  the 
vendee  any  duty  to  keep  them  in  good  repair,  or  to  guard 
against  the  decay  which  is  due  to  time  and  ordinary  use.  Cir- 
cumstances might  occur  which  would  impose  such  a  duty  upon 
the  vendor ;  but  they  do  not  exist  in  this  case,  and  were  not 
offered  to  be  proved. 

We  have  examined  other  exceptions  to  which  our  attention 
is  called  by  the  brief  submitted  on  behalf  of  the  defendant,  and 
it  is  sufficient  to  say  of  them  that  they  point  out  no  error. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Danpobth,  J.,  absent. 

Judgment  affirmed. 
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TriE  People  of  the   State  of   New  York,  Appellant,  v. 
William  Conroy,  Respondent. 

Tpflii  trial  of  an  indictmeDt  for  marder,  wberein  insanity  was  set  up  as  a 
defense,  a  witness  for  defendant,  who  had  testified  as  to,  and  gave  the 
details  of  an  interview  with  him  on  the  same  evening,  and  a  short  time 
prior  to  the  homicide,  was  asked  :  "  Were  his  acts  at  eight  o'clock  that 
Dight  rational  or  irrational  ?  *'  This  was  objected  to,  and  objection  sus- 
tained.   Held  error. 

It  Ht'ems  that  to  render  the  opinion  of  one  not  an  expert  competent  in  sach 
a  case,  it  mast  be  limited  to  his  conclusion  from  the  specific  facts  his 
testimony  discloses. 

h  was  not  intended  by  the  provision  of  the  Ck>de  of  Criminal  Procedure 
^  273),  abolishing  existing  forms  of  pleading  in  criminal  actions,  to  set 
aside  the  judicial  construction  theretofore  given  to  the  language  usually 
employed  in  such  pleadings ;  its  true  ofiice  is  to  abrogate  the  technical 
rules  formerly  governing  such  pleadings,  and  to  substitute  simpler 
farms  and  a  more  liberal  interpretation. 

In  nd  "indictment  under  said  Code  for  murder  in  the  first  degree  it  is  not 
necessary  that  the  particular  intent  with  which  the  homicide  was  com- 
mitted shall  be  set  forth  ;  it  is  sufficient  to  allege  that  it  was  done  feloni- 
ously, with  malice  aforethought,  and  contrary  to  the  form  of  the  statute. 
(Code  of  Crim.  Pro..  §§  275,  284.)     * 

The  question  as  to  whether  the  crime  was  committed  under  such  circum- 
stances, with  reference  to  intent,  as  to  make  it  murder^in  the  first  degree 


1884.  J  The  People  v.  Conroy.  63 


Statement  of  case. 


within  the  statutory  definition  (Penal  Code,  §  188),  is  one  of  fact,  de- 
terminable by  the  jury. 

It  seems  that  it  is  the  better  form  of  pleading  to  charge  the  crime  to  have 
been  committed  with  one  of  the  several  intents  described  in  said  Penal 
Code. 

The  objection  that  an  indictment  does  not  conform  to  the  requirements  of 
the  Code  of  Criminal  Procedure  (§§  275,  276)  may  only  be  taken  by 
demurrer.    (§^  821,  323.) 

An  Indictment  for  murder  contained  two  counts,  one  charging  that  defend- 
ant discharged  a  pistol  at  K.  "  with  a  deliberate  and  premeditated  design  " 
to  eflfect  his  death,  and  that  death  resulted  therefrom.  The  other  charged 
in  substance  that  defendant  committed  the  crime  of  murder  in  the  first 
degree  by  "  feloniously,  willfully  and  with  malice  aforethought"  shooting 
E.  and  thereby  killing  him  ;  that  such  killing  was  done  "  willfully,  feloni- 
ously, and  of  his  malice  aforethought  and  contrary  to  the  form  of  the 
statute  in  Quch  case  made  and  provided."  The  court  on  the  trial  instructed 
the  jury  to  acquit  unless  they  came  to  the  conclusion  that  the  shooting 
was  done  with  a  deliberate  and  premeditated  design  to  effect  the  death 
of  E.  as  charged  in  the  first  count.  The  defendant  was  convicted.  The 
judgment  entered  was  reversed  by  the  General  Term.  Upon  appeal  to 
this  court,  Jield,  that  even  if  the  evidence  aathorized  a  conviction  under 
the  second  count  of  killing  "  by  an  act  immediately  dangerous  to  others 
and  evincing  a  depraved  mind,  although  without  a  premeditated  design 
to  effect  the  death  of  any  individual,"  this  court  could  not  reverse  the 
decision  of  the  General  Term,  as  the  questions  of  fact  involved  have 
not  been  submitted  to  the  jury  or  passed  upon  by  the  General  Term. 

II  seems  that  although  this  court  could  not  agree  with  the  General  Term 
upon  the  question  of  the  sufficiency  of  the  proof  as  to  deliberation  and 
premeditation  it  would  hesitate  greatly  before  reversing  an  order  grant- 
ing a  new  trial  upon  that  ground,  unless  absolutely  necessary  to  prevent 
a  failure  of  justice. 

It  wems^  also,  that  the  better  practice  in  sudi  cases  on  the  part  of  the  peo- 
ple, unless  the  determination  of  the  court  below  proceeds  upon  grounds 
necessarily  fatal  to  a  conviction  upon  a  new  trial,  is  to  acquiesce  in  such 
determination,  and  proceed  with  the  retrial. 

A  review  of  questions  of  law  in  a  criminal  action  may  not  be  had  in  this 
court  on  appeal  from  order  of  the  General  Term,  reversing  a  judgment 
of  conviction  and  granting  a  new  trial,  where  questions  of  fact,  arising 
upon  conflicting  evidence,  were  tried  and  determined  by  the  jury,  unless 
the  order  of  reversal  shows  that  the  General  Term  considered  the  case 
upon  the  facts,  and  found  no  reason  for  granting  a  new  trial  thereon,  and 
that  the  same  was  granted  upon  questions  of  law  exclusively. 

It  seems,  that  on  the  trial  of  an  indictment  for  murder  in  the  first  degree 
where  the  homicide  is  charged  to  *have  been  committed  ' '  from  a  delib- 
erate and  premeditated  design  to  effect  the  death  of  the  person  killed  " 
(Penal  Code,  %  183,  subd.  1),  while  the  prosecution  is  required  to  prove 
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deliberation  and  premeditation,  and  while  there  is  no  legal  piesamption 
arising  from  proof  of  the  mere  commission  of  the  homicide  by  the 
defendant  which  concludes  the  jury  from  finding  upon  that  evidence 
alone  that  such  facts  were  not  established,  yet  they  may  be  inferred 
from  the  perpetration  of  the  act,  and  the  jury  are  authorized  to  find  them 
unless  the  circumstances  surrounding  the  homicide  clearly  repel  the 
idea  of  deliberation  and  premeditation. 

In  capital  as  well  as  in  other  cases  in  which  intent  is  made  an  element  in 
determining  the  character  of  the  act,  where  the  result  produced  is  the 
natural  and  necessary  result  of  the  act,  the  jury  has  the  right  to  find 
from  the  result  the  intention  to  effect  it,  unless  the  act  was  done  under 
circumstances  precluding  the  existence  of  such  an  intent. 

Upon  the  trial  of  such  an  indictment  the  testimony  tended  to  show  that  the 
defendant,  knowing  the  location  of  the  deceased,  drew  a  pistol  from  his 
pocket,  with  some  difiSculty,  as  it  caught  in  the  lining,  and,  spite  of  the 
appeals  of  another  person  not  to  fire,  turned  toward  the  deceased, 
pointed  the  pistol  in  his  direction  and  fired,  causing  his  death.  JSisld, 
that  the  evidence  was  sufficient  to  authorize  the  jury  to  find  premedi- 
tated and  deliberate  design  to  cause  the  death ;  and  this,  although  no 
motive  for  the  killing  was  shown. 

To  authorize  the  inference  of  premeditation  and  deliberation  in  such  a  case 
the  lapse  of  any  special  period  of  time  is  not  required,  but  such  an 
inference  is  justified  from  proof  of  the  commission  of  an  act  which 
naturally  would  and  does  produce  death,  under  circumstances  showing 
that  the  perpetrator  was  not  disturbed  by  sudden  and  uncontrollable 
emotion  excited  by  an  unexpected  and  observable  cause,  and  where,  he 
was  at  the  time  in  the  possession  of  his  usual  faculties. 

(Argued  June  26,  1884 ;  decided  October  14.  1884.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  June  14,  1884, 
which  reversed  a  judgment  of  the  Court  of  General  Sessions 
of  the  peace  in  and  for  the  city  and  county  of  New  York, 
entered  upon  a  verdict  convicting  defendant  of  the  crime  of 
murder  in  the  first  degree. 

The  material  facts  are  set  forth  in  the  opinion. 

John  Vincent  for  appellant.  The  defendant's  intent  to  kill 
Keenan  was  fully  proved  by  all  the  facts  preceding  and  suc- 
ceeding the  act.  (91  N.  Y.  21J ;  People  v.  Leightony  88  id. 
117;  People  v.  Sindram^  id.  196.)  The  necessary  premedita- 
tion and  deliberation  to  make  out  the  crime  of  murder  were 
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proved.  {People  v.  McGlotn,  91  N.  Y.  25.t;  Penal  Code, 
§  183.)  If  there  was  a  premeditated  and  deliberate  design 
against  Cantwell  and  the  ball  from  Conroy's  pistol  entered 
Keenan's  body,  the  crime  is  complete,  {People  v.  Enoch^  13 
Wend.  159 ;  People  v.  Kennedy^  39  N.  T.  245 ;  People  v. 
Fitzgerald,  37  id.  413;  1  Knss.  on  Grimes,  538-539;  1  Hale, 
441.)  The  defendant  is  presumed  to  be  responsible  for  his 
acts  and  the  burden  of  proving  him  irresponsible  is  upon  the 
accused.  (Penal  Code,  §  17.)  As  there  was  no  exception  to 
the  chai^  it  cannot  be  reviewed  by  this  court.  {Mathews  v» 
Neyherg,  63  N.  Y.  65.) 

William  F.  Hoioe  for  respondent.  The  court  should  have 
taken  the  question  as  to  whether  the  prisoner  was  guilty  of 
mnider  in  the  first  degree  from  the  consideration  of  the  jury. 
{People  V.  Bennett^  49  N.  Y.  137.)  A  lay  witness  may,  after 
describing  acts  of  another,  give  his  opinion  as  to  whether  the 
acts  were  rational  or  irrational.  {De  Witt  v.  Barly,  17  N.  Y. 
340;  HoweU  v.  Tayloi\  11  Hun,  214;  Best's  Prin.  of  Ev., 
§  349 ;  Aduma  v.  People,  3  Hun,  654;  63  N.  Y.  621 ;  People 
V.  Eastwood,  14  id.  562.)  Where  intoxication  results  in  a 
fixed  mental  disease  of  some  continuance  in  duration  it  will 
have  the  effect  to  relieve  from  responsibility.  {Lanagan  v. 
People,  6  Park.  209;  O'Brim  v.  People,  48  Barb. '274.) 

RuGEB,  Ch.  J.  The  defendant  was  indicted  and  convicted 
in  the  Court  of  General  Sessions  of  New  York,  of  the  crime  of 
murder  in  the  first  degree,  for  having  killed  one  Peter  Keenan, 
on  the  night  of  November  3, 1883,  by  means  of  a  pistol.  The 
killing  was  not  denied,  but  it  was  urged  in  defense  that  there 
was  an  absence  of  that  deliberation  and  premeditation  essential 
to  the  commission  of  the  crime  charged,  and  that  the  defendant 
was  insane  at  the  time  of  its  perpetration.  The  General  Term  re- 
versed the  conviction  upon  the  ground  that  the  evidence  was 
insufficient  to  establish  such  deliberation  and  premeditation, 
and  that  such  evidence  was  essential  to  justify  a  conviction 
under  the  indictment. 
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Although  we  diJBEer  with  that  court  in  reference  to  both  of 
the  propositions  stated,  we  are  prechided  from  reversing  its 
order  upon  that  ground  by  a  well  founded  exception  taken  by 
the  defendant  to  the  decision  of  the  trial  court,  excluding  cer- 
tain evidence  offered  by  hiin,  and  which  requires  us  to  aflSrm 
the  order  granting  a  new  trial. 

One  of  the  defenses  sought  to  be  established  upon  the  trial 
was  the  insanity  of  the  defendant  at  the  time  of  the  commis- 
sion of  the  offense.  The  witness,  Buckley,  had  testified  to  the 
conduct  and  conversation  of  the  defendant  at  an  interview  oc- 
curring between  them  earlier  in  the  evening  of  the  day  on 
which  the  homicide  occurred,  and  stated  that  he  then  drank 
two  glasses  of  sherry  with  Conroy,  and  conversed  with  him  for 
the  space  of  one  hour.  He  testified  to  the  details  of  a  long 
conversation,  in  which  the  defendant  appeared  to  talk  in  a  ram- 
bling, incoherent  and  discursive  manner.  He  was  afterward 
asked  by  the  defendant's  counsel  the  question :  "  Were  his  acts 
at  eight  o'clock  that  night,  in  your  judgment,  rational  or  irra- 
tional ? "  The  return  of  this  court  was  counted  on  the  argu- 
ment by  the  consent  of  the  district  attorney,  to  show  that  this 
question  was  objected  to  by  the  counsel  for  the  people,  and  the 
objection  was  sustained  by  the  court,  to  which  the  defendant 
excepted. 

The  evidence  called  for  by  this  question  was  pertinent  upon 
the  issue  of  *he  defendant's  insanity,  and  the  witness  was  com- 
petent to  give  his  opinion  as  to  the  character  of  the  conduct 
and  conversation  which  he  had  observed.  How  much  or  how 
little  the  answer  might  have  influenced  the  jury  if  the  witness 
had  been  permitted  to  give  it,  we  are  unable  to  conjecture.  The 
jurors  might  have  considered  it  important,  or  in  the  exercise  of 
their  judgment  might  have  disregarded  it  as  of  no  material 
weight. 

The  question  of  the  defendant's  sanity  was  one  upon  which 
the  jury  was  required  to  pass,  and  the  defendant  was  entitled 
to  give  such  competent  evidence  as  he  possessed  upon  that 
question,  and  this  privilege  was  denied  him. 

The  rule  regulating  the  admissibility  of  the  opinions  of  non- 
expert witnesses  upon  questions  affecting  the  mental  condition 
of  individuals  is  well  stated  in  the  opinion  of  Judge  Pobtbe  in 
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Clapp  V.  FuUerUm  (34  N.  T.  190).  He  sajs :  "  When  a  lay- 
man is  examined  as  to  facts  within  his  own  knowledge  and 
observation,  tending  to  show  the  soundness  or  unsoundness  of 
the  testator's  mind,  he  may  characterize  as  rational  or  irrational 
the  acts  and  declarations  to  which  he  testifies."  "  But  to  ren- 
der his  opinion  admissible,  even  to  this  extent,  it  must  be  lim- 
ited to  his  conclusions  from  the  specific  facts  he  discloses.*' 
The  rule  thus  expressed  was  followed  and  approved  in  the  cases 
of  O'Brien  v.  People  (36  K  Y.  282),  and  Hewlett  v.  Wood 
(55  id.  634).  This  question  was  recently  examined  and  dis- 
cussed in  this  court  in  the  case  of  Hol^comh  v.  Holcmnh  (95  N. 
T.  316),  and  the  rule  as  above  stated  was  approved,  and  our 
conclusion  upon  this  question  leads  to  an  affirmance  of  the 
General  Term  order. 

A  new  trial,  therefore,  being  necessary,  its  exigencies  re- 
quire us  to  examine  the  conclusions  reached  by  the  General 
Term  in  ordering  it,  and  to  state  our  reasons  for  differing  with 
the  views  expressed  in  the  prevailing  opinion  of  that  court 
upon  which  such  order  was  based. 

The  Penal  Code  (§  183)  declares,  that  "the  killing  of 
a  human  being,  unless  it  is  excusable  or  justifiable,  is  murder 
in  the  first  degree,  when  committed  either  from  a  deliberate 
or  premeditated  design  to  effect  the  death  of  the  person  killed 
or  of  another ;  or,  by  an  act  imminently  dangerous  to  others 
and  evincing  a  depraved  mind,  regardless  of  human  life, 
although  without  a  premeditated  design  to  effect  the  death  of 
any  individual."  Other  cases,  not  important  here  to  refer  to, 
are  also  described  in  the  statute. 

This  indictment  contained  two  counts,  one  alleging,  substan- 
tially, that  the  defendant  shot  off  and  discharged  a  pistol  at 
Peter  Keenan,  resulting  in  his  death,  "  with  a  deliberate  and 
premeditated  design  to  "  effect  his  death.  The  second  count 
charged  in  substance,  that  the  defendant  committed  the  crime 
of  murder  in  the  first  degree,  in  the  first  ward  of  the  city  and 
county  of  New  York,  on  the  3d  day  of  November,  1883,  by 
feloniously,  willfully  and  with  malice  aforethought,  shooting 
one  Peter  Keenan  with  a  bullet  discharged  by  him  from  a  pis- 
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tol,  and  thereby  inflicting  upon  said  Keenan  a  mortal  wound, 
whereof  he  died  on  the  4th  day  of  November,  1883  ;  that  said 
killing  was  done  '*  willfully,  feloniously,  and  of  his  malice  afore- 
thought and  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided."  This  count  seems  to  contain  all  of  the 
allegations  necessary  to  describe  the  crime  of  murder  in  the 
first  degree,  as  defined  in  the  Penal  Code.  The  requisites  of 
a  good  indictment  are  prescribed  by  section  275  of  the  Code 
of  Criminal  Procedure,  and  are  the  following:  "  The  indict- 
ment must  contain,  1st.  The  title  of  the  action,  specifying  the 
name  of  the  court  to  which  the  indictment  is  presented,  and 
the  names  of  the  parties.  2d.  A  plain  and  concise  statement 
of  the  act  constituting  the  crime,  without  unnecessary  repeti- 
tion." Section  284  provides,  with  reference  to  objections 
which  may  be  made  to  an  indictment  for  defects  in  the  descrip- 
tion of  the  offense,  that  it  is  sufficient  if  it  can  be  understood 
therefrom.  "  6th.  That  the  act  or  omission  charged  as  the  crime 
is  plainly  and  concisely  set  forth."  7th.  That  the  act  or  omis- 
sion charged  as  the  crime  is  stated  with  such  "  a  degree  of 
certainty  as  to  enable  the  court  to  pronounce  judgment  upon 
a  conviction  according  to  the  right  of  the  case." 

The  act  through  which  the  crime  in  this  case  was  effected 
is  fully  described  in  the  second  count  of  the  indictment,  and 
is  charged  to  have  constituted  the  crime  of  murder  in  the  first 
degree  and  to  have  been  done  feloniously,  with  malice  afore- 
thought, and  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided. 

It  has  never  been  required,  under  the  strictest  and  most  tech- 
nical rules  of  pleading,  that  the  particular  intent  with  which  a 
homicide  was  committed  should  be  set  forth  in  the  indict- 
ment ;  but  it  has  uniformly  been  deemed  sufficient  to  allege  it 
to  have  been  done  feloniously,  with  malice  aforethought,  and 
contrary  to  the  form  of  the  statute.  {People  v.  Enochs  18 
Wend.  159 ;  Kennedy  v.  People^  39  N.  Y.  245 ;  People  v. 
FUzgerrdd,  37  id.  413.) 

The  question  as  to  whether  the  crime  was  committed  under 
such  circumstanced  with  reference  to  intent,  as  makes  it  mur- 
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der  in  the  first  degree  within  the  statutory  definition,  has  been 
held,  under  several  changes  of  the  statute  defining  that  crime, 
to  be  one  of  evidence  determinable  by  the  jury  under  the 
mstructions  of  the  court.  {People  v.  Enochs  supra.)  Judge 
Woodruff,  in  JPHtzgerold  v.  People  {8vpra\  commenting  upon 
the  case  of  People  v.  Enoch^  and  others,  says :  "  The  result  of 
these  cases  most  clearly  is  that  the  crime  of  murder  is  sufii- 
ciently  charged  when  alleged,  as  in  the  present  indictment, 
*  with  malice  aforethought.'  But,  in  order  to  prove  the  crime, 
the  proofs  must  establish  a  case  within  the  requirement  of  the 
statute,  in  one  of  its  three  subdivisions.  And  the  party 
indicted  is  entitled  to  proper  instructions  to  the  jury  as  to 
what  facts  must  be  found  to  sustain  the  indictment.''  There 
would  seem  to  be  no  reason  why  the  form  of  an  indictment, 
which  was  considered  sufficient  under  the  strict  and  technical 
system  of  pleading  formerly  prevailing,  and  which  required 
tiie  allegation  of  every  essential  fact  constituting  the  crime, 
should  be  deemed  insufficient  under  a  system  directed  to  the 
simplification  of  criminal  proceedings,  for  the  avowed  purpose 
of  obviating  a  failure  of  justice,  which  had  sometimes  occurred 
through  the  technicalities  of  an  artificial  and  complex  mode 
of  procedure.  It  was  not  intended  by  the  section  of  the  Code 
of  Criminal  Procedure,  abolishing  existing  forms  of  pleading 
in  criminal  actions,  to  obliterate  forms  of  expression,  or  the 
judicial  construction  theretofore  given  to  the  language  em- 
ployed in  such  pleading;  but  its  true  office  was  to  abrogate  the 
technical  rules  formerly  governing  the  construction  of  crim- 
inal pleadings,  and  to  substitute  therefor  the  simplicity  and 
liberality  of  interpretation  presented  by  the  new  system  of 
criminal  procedure. 

In  the  first  report  made  by  the  commissioners  of  the  Penal 
Code  to  the  legislature  in  1850,  the  following  form,  aside 
from  its  f onnal  parts,  for  an  indictment  for  murder  in  the  first 
degree,  was  recommended,  viz.:  "A.  B.  is  accused  by  the 
grand  jury  of  the  county  of  ,  by  this  indictment,  of  the 

crime  of  murder  in  the  first  degree,  committed  as  follows: 
The  said  A.  B.  on  the  day  of  ,  1860,  at  the  city 
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of  in  this  county,  without  the  authority  of  law,  and 

with  malice  aforethought,  killed  C.  D.  by  shooting  him  with 
a  pistol."  The  commissioners  say  in  a  note  to  the  form,  that 
"  the  words  '  malice  aforethought '  are  used  in  the  same  sense  in 
which  they  are  understood  in  the  existing  form  of  indictments 
for  murder,  and  are  intended  to  comprehend  the  several  divis- 
ions of  that  oflEense,  as  it  is  defined  by  statute." 

While  the  construction  given  by  the  commissioners  of  the  Code 
is  not  deemed  controUng  authority  on  the  question  of  its  inter- 
pretation, it  is  yet  entitled  to  high  consideration  in  determin- 
ing the  meaning  and  intent  of  the  statute.  An  indictment 
which  now  states  all  of  the  facts  necessary  to  constitute  a 
crime  under  the  Penal  Code  is  not  bad,  because  in  the  state- 
ment it  adopts  the  phraseology  formerly  in  vogue,  provided  by 
the  usual  and  natural  import  of  the  language,  the  matters 
intended  to  be  alleged,  are  communicated  with  sufficient  clear- 
ness to  fully  inform  the  defendant  of  the  charge  which  he  is 
required  to  answer. 

The  form  adopted  in  this  case  was  the  old  common-law  form 
of  pleading  which  has  been  uniformly  approved  as  sufficient 
by  the  courts  of  this  State  through  all  the  statutory  changes  in 
the  definition  of  the  crime  of  murder,  and  embraces-  all  of  the 
allegations  deemed  material  by  the  authors  of  the  Code.  It  is 
undoubtedly  the  better  way  of  pleading,  to  charge  the  crihie  to 
have  been  committed  with  one  of  the  several  intents  described 
in  the  Code,  but  we  are  of  the  opinion  that  it  is  sufficient  if  the 
description  of  the  offense  be  stated  in  the  language  employed 
in  the  second  count  of  this  indictment. 

No  demurrer  was  interposed  to  this  count  by  the  defendant, 
and  the  objection  that  it  did  not  conform  to  the  requirements 
of  sections  275  and  276  of  the  Code  of  Criminal  Procedure, 
could  be  taken  only  by  demurrer.  (§  321,  Code  of  Criminal 
Procedure.) 

It  is  now  claimed  by  the  people  that  notwithstanding  the 
abolition  of  the  prior  form  of  pleading  in  criminal  actions, 
eflEected  by  section  273  of  the  Code,  that  a  conviction  for 
murder  in  the  first  degree  may  be  sustained  under  the  second 
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coant  of  this  indictment  if  the  evidence  justifies  it,  even 
thoDgh  it  were  insufficient  to  sustain  all  of  the  allegations 
charged  in  the  first  count. 

We  fail  to  see  how  the  people  can  be  aided  on  this  appeal 
by  our  conclusion  as  to  the  sufficiency  of  the  second  count, 
inasmuch  as  the  question  of  fact  thereby  presented  has  not 
been  tried  and  determined  in  the  trial  court. 

The  court  on  the  trial  substantially  instructed  the  jury  to 
find  a  verdict  of  not  guilty,  unless  they  should  come  to  the 
conclusion  that  the  shooting  was  done  with  a  deliberate  and 
premeditated  design  to  eflfect  the  death  of  Keenan,  as  charged 
in  the  first  count ;  and  that  question,  with  the  defenses  thereto, 
alone  was  submitted  to  the  jury.  Even  if  we  were  of  the  opin- 
ion, therefore,  that  the  evidence  authorized  the  jury  to  convict. 
under  tihe  second  count  of  killing  "  by  an  act  immediately  dan- 
gerous to  others,  and  evincing  a  depraved  mind,  regardless  of 
human  life,  although  without  a  premeditated  design  to  effect 
the  death  of  any  individual,"  we  could  not,  for  that  reason, 
reverse  the  judgment  of  the  General  Term,  since  the  ques- 
tions of  fact  involved,  have  not  been  submitted  to  the  jury,  or 
passed  upon  by  the  General  Term.  {Home  Ins,  Co.  v.  Western 
Transportation  Co.,  51  J!«.  T.  93  ;  Stapenhorst  v.  Wolffs  65  id. 
596.) 

The  General  Term  did  not  reverse  the  conviction  upon  the 
facts  as  it  might  have  done,  but  a  majority  of  that  court  came 
to  the  conclusion  that  the  evidence  was  insufficient  in  law  to 
authorize  a  conviction  under  the  first  count  of  the  indict- 
ment, and  reversed  the  judgment  upon  that  ground. 

Although  we  cannot  agree  with  the  views  expressed  by  the 
General  Term  upon  the  question  of  the  sufficiency  of  the  evi- 
dence of  deliberation  and  premeditation  proved  against  the 
defendant  upon  the  trial,  we  would  have  hesitated  greatly  be- 
fore reversing  an  order  granting  a  new  trial  upon  that  ground, 
on  account  of  our  reluctance  in  a  capital  case  to  render  such  a 
decision,  unless  it  is  absolutely  necessary  to  prevent  a  failure  of 
justice.  The  high  regard  which  courts  entertain  for  the  rights 
of  parties  accused  of  crime  will  always  render  this   court 
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averse  to  interfering  with  an  order  granting  a  new  trial,  in  a 
capital  case,  where  the  necessary  eflEect  of  such  a  course  will  be 
to  deprive  a  human  being  of  life.  In  such  cases  it  is  the 
wiser  and  better  practice  on  the  part  of  the  public  prosecutor, 
unless  the  determination  of  the  court  below  proceed  upon 
grounds  which  must  necessarily  be  fatal  to  the  prosecution 
upon  a  new  trial,  to  acquiesce  in  the  decision  of  the  General 
Term,  and  proceed  witli  the  retrial. 

It  also  seems  proper  in  this  case  to  comment  upon  the  form 
of  the  order  appealed  from,  and  suggest  again  what  we  con- 
sider to  be  the  appropriate  formula  to  be  used  in  cases,  in 
which  a  review  of  questions  of  law  by  this  court  in  criminal 
cases  is  desired.  The  present  order  certifies  "that  for  the 
errors  of  law  aforesaid,  so  found  in  the  said  return,  and  not  for 
errors  of  fact  or  as  matter  of  discretion,  the  judgment  appealed 
from  herein  be,  and  the  same  hereby  is,  reversed  and  set  aside, 
and  a  new  trial  of  the  said  appellant  ordered  to  be  had."  In 
a  case  where  questions  of  fact  arising  upon  conflicting  evidence 
are  tried  and  determined  by  the  jury,  a  defendant  is  entitled  to 
a  review  and  determination  of  such  questions  by  the  General 
Term.  In  this  case  the  defendant  had  taken  the  necessary 
steps  to  secure  his  right,  and  ought  not  to  be  deprived  of  it. 
Such  a  review  has  not  been  had,  and  we  cannot  say  that  the 
General  Term  would  not  have  granted  a  new  trial  upon  the 
evidence  if  it  had  supposed  the  ground  of  the  decision  actually 
adopted  by  it  was  erroneous.  It  is  essential  that  the  order 
made  by  that  court  should  state  that  it  had  considered  the  case 
upon  the  facts,  and  the  result  of  such  consideration.  If  it  cer- 
tifies that  it  finds  no  reason  for  granting  a  new  trial  upon  the 
facts,  and  then  orders  a  new  trial  upon  a  question  of  law  ex- 
clusively, that  question  may  properly  be  brought  to  this  court 
for  review. 

The  reasons  for  this  rule  are  fully  explained  by  Judge 
KapalLlo  in  the  case  of  Harris  v.  Burdett.{lZ  N.  Y.  136),  and 
need  not  here  be  repeated  or  elaborated. 

Recurring  to  the  question  discussed  in  the  court  below,  we 
are  of  the  opinion  that  the  jury  was  justified  in  inferring,  from 
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the  facts  and  circumstances  proved,  that  the  death  of  Keenan 
was  the  result  of  deliberation  and  premeditation  on  the  part  of 
the  defendant  The  evidence  tended  to  show  that  the  defend- 
ant had  been  a  policeman  in  the  city  of  New  York  several 
months,  performing  the  duty  of  a  patrolman.  On  the  night 
of  the  homicide,  at  about  half- past  eleven,  he  passed  the  saloon 
of  one  Cody,  in  which  were  assembled  some  fifteen  or  more 
persons,  and  was  informed  that  one  Murphy  had  been  treating 
the  crowd,  and  that  he  was  entitled  to  a  drink.  He  entered  the 
saloon  with  some  friends  and  drank  a  small  glass  of  sherry. 
He  was  conscious  of  a  violation  of  duty  in  going  into  the  saloon, 
and  in  reply  to  some  one  who  interrogated  him  as  to  what  he 
should  do  in  case  he  was  discovered,  replied  that  he  should 
"  run  him  in."  Almost  immediately  thereafter  he  commenced 
an  abusive  controversy  with  one  Oantwell,  and  proposed  to 
fight  with  him.  He  then  produced  some  money  and  offered  to 
bet  that  he  could  whip  any  man  in  the  room.  No  one  accepted 
his  offer.  He  invited  the  party  to  drink,  and  when  the  charge 
for  the  treat  was  stated  to  him,  he  angrily  disputed  it,  and 
commenced  poUing  the  persons  present  to  determine  Low  many 
had  drank  upon  his  invitation.  When  one  McGinnis  stated 
that  he  had  drank  a  glass  of  mixed  ale,  defendant  called  him  a 
G — d  d — d  liar,  and  upon  McGinnis  retorting, ."  you  are  an- 
other," knocked  him  down  and  kicked  him.  The  crowd  inter- 
fered to  protect  McGinnis,  and  gathered  around  the  defendant, 
whereupon  he  drew  his  club  and  drove  all  except  Cody,  Kee- 
nan, Buckley,  Keating  and  Cantwell,  from  the  room  into  a 
card-room  adjoining.  Some  one  in  the  card-room  then 
attempted  to  open  the  door  and  look  into  the  saloon,  whereupon 
the  defendant  struck  at  him  with  his  club  and  broke  a  pane  of 
glass  in  the  door.  He  then  pushed  the  door  open  and  struck 
at  the  people  in  the  card-room.  Immediately  after  this  he 
stepped  backwards  into  the  saloon  three  or  four  paces,  and  put- 
ting his  hand  into  his  hip  pocket  endeavored  to  pull  out  his 
revolver.  The  witness,  Keating,  then  expostulated  ^vith  him 
and  said  "for  God's  sake  Billy  don't  fire,  those  are  friends  of 
mine."  He  continued  his  efforts,  but  the  attempt  was  ob- 
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striicted  by  the  instrument  catching  in  the  pocket.  He  soon, 
however,  released  it,  and  in  the  language  of  the  witness  Cody, 
"  turned  to  the  left,  and  he  leveled  his  revolver  in  the  direction ; 
by  that  time  I  beckoned  at  my  wife  to  go  back  when  I  saw  the 
revolver  pointed  in  the  direction  where  she  was  and  Keenan 
and  Cantwell.  I  spoke  to  her,  and  during  the  time  I  was 
speaking  the  revolver  was  fired."  "He  fired  the  shot  and 
Keenan  staggered  back,  and  he  says,  '  I  am  gone.' "  Cantwell 
who  stood  near  Keenan  says :  **  I  couldn't  say  whether  he  fired 
at  me  or  Keenan,  but  he  turned  toward  us."  The  defendant 
with  Buckley  and  Keating  then  went  into  the  street,  and  see- 
ing two  or  three  boys  running  away  from  the  vicinity,  threw  his 
club  and  discharged  three  or  four  shots  from  his  revolver  at 
them.  Reinforced  by  two  policemen,  to  whom  he  stated  that 
he  had  been  fighting  a  mob,  he  returned  to  the  saloon,  where  he 
was  informed  that  a  man  had  been  shot.  He  there  saw  two 
men  and  inquired,  "  ain't  those  two  of  the  mob  ? "  being  an- 
swered by  Buckley  that  he  had  seen  no  niob  that  night,  he  said, 
"I  have  been  hit  with  bricks,  haven't  I?"  Buckley  replied, 
"  No."  The  defendant  then  gave  the  two  men  into  the  cus- 
tody of  his  associates,  and  finding  Keenan  lying  behind  the  bar, 
pulled  him  up  by  the  lapels  of  his  coat  and  compelled  him  to 
walk  to  the  station-house.  The  evidence  tended  to  show  that 
he  clubbed  Keenan  severely  on  the  way,  and  inflicted  bruises 
upon  his  face,  head  and  neck.  On  arriving  at  the  station-house, 
Conroy  stated  to  the  policeman  in  charge,  that  he  was  assaulted 
by  a  crowd  of  roughs  in  Tliirty-sixth  street,  between  First  and 
Second  avenues,  while  attempting  to  arrest  Keenan  for  drunken 
and  disorderly  conduct.  He  charged  that  Keenan  was  drunk 
and  collected  a  crowd,  and  used  profane  language.  About  the 
same  time,  in  an  interview  with  Capt.  Ryan,  a  policeman,  he 
stated  that  he  "  arrested  a  man  of  the  name  of  Keenan  for  be- 
ing drunk  and  disorderly ;  as  I  had  him  arrested  he  assaulted 
me,  and  the  crowd  rushed  onto  me  and  took  him  away.  I  then 
drew  my  pistol  and  fired  into  the  crowd,  and  I  happened  to 
shoot  this  man" 
Soon  after  his  arrival  at  the  station,  he  had  a  conversation 
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with  Sergeant  Cassidj,  in  which  he  stated  that  he  arrested 
Keenan  for  being  drunk  and  disorderly ;  that  he  was  attacked 
by  a  crowd,  and  his  prisoner  rescued.  Upon  being  asked: 
« Is  this  man  shot  ? "  he  replied,  *'  Well,  I  don't  know ;  if  he 
is  not  it  is  not  my  fault,  I  tried  hard  enough  to  shoot  him." 

It  was  undoubtedly  essential  under  the  first  count  of  the  in- 
dictment, that  effect  should  be  given  to  both  of  the  words  "  de- 
liberation and  premeditation,"  as  used  in  the  statute ;  and  that 
the  act  should  be  proved  to  have  been  deliberate  in  the  sense 
that  it  should  not  have  been  committed  under  the  influence  of 
sudden  and  uncontrollable  impulse,  produced  by  a  proximate 
cause ;  and  premeditated  in  the  sense  that  an  intention  to  inflict 
injury  must  have  preceded  the  doing  of  the  act,  which  effected 
death.  It  is  a  general  rule,  however,  that  all  homicide  is  pre- 
sumed to  be  malicious,  and,  of  course,  amounting  to  murder 
until  the  contrary  appears  from  circumstances  of  alleviation, 
excuse  or  justification.  (Kussell  on  Crimes,  483  ;  2  Blackst. 
Com.  201 ;  Rex  v.  Oreeticuyre,  34  Eng.  C.  L.  Eep.  280 ;  EUPs 
Case,  2  Gratt.  594;  People  v.  McLeod,  1  Hill,  436.) 

It  was,  however,  held  in  People  v.  Stokes  (53  N.  Y.  164) 
that  a  charge  stating  that  '^  the  fact  of  killing  in  this  case  be- 
ing substantially  conceded,  it  becomes  the  duty  of  the  prisoner 
here  t6  satisfy  you  that  it  was  not  murder,  which  the  law 
would  imply  from  the  fact  of  the  killing,  under  the  circum-. 
stances,  in  the  absence  of  explanation  that  it  was  manslaughter 
in  the  third  degree,  or  justifiable  homicide,"  was  erroneous,  be- 
cause it  relieved  the  prosecution  from  the  burden  of  proving 
the  killing  to  have  been  premeditated,  and  imposed  the  obliga- 
tion upon  the  defendant  of  showing  affirmatively,  that  the 
homicide  was  effected  under  such  circumstances  as  excused  or 
justified  the  defendant.  The  effect  of  this  decision  undoubtedly  * 
requires  the  public  prosecutor,  on  the  trial  of  an  indictment 
for  murder  in  the  first  degree,  to  prove  all  of  the  essential  facts 
required  by  the  statute  to  make  out  the  crime.  But  when  the 
commission  of  a  homicide  by  the  person  accused,  has  been 
shown,  it  is  the  province  of  the  jury  to  say,  from  the  facts  and 
circumstances  surrounding  it,  unless  they  clearly  repel  the  idea 
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of  deliberation  and  premeditation,  what  the  character  of  the 
act  really  was,  and  the  degree  of  crime  which  should  be 
attached  to  it.  In  other  words,  that  there  is  no  legal  pre- 
sumption arising  from  mere  proof  of  the  commission  of  a 
homicide,  that  concludes  the  jury  from  finding,  upon  such  evi- 
dence alone,  that  there  was  not  such  deliberation  and  premedi- 
tation as  constitutes  the  crime  of  murder  in  the  first  degree,  or 
but  that  the  act  was  justifiable  or  excusable.  The  intention  to 
commit  a  homicide  which  is  not  formed  under  the  impulse  of 
immediate  provocation,  or  a  sudden  and  instinctive  apprehen- 
sion of  danger  from  some  apparent  cause,  would  seem  to  in- 
volve, to  a  certain  extent,  both  deliberation  and  premeditation. 
These  terms  are  not  the  creation  of  our  statute,  but  were  con- 
sidered essential  elements  of  the  crime  at  common  law.  It  was 
said  by  Judge  Johnson  in  People  v.  Clark  (7  N.  T.  393) : 
"  If  there  be  sufficient  deliberation  to  form  a  design  to  take 
life,  and  to  put  that  design  into  execution  by  destroying  life 
there  is  sufficient  deliberation  to  constitute  murder,  no  matter 
whether  the  design  is  formed  at  the  instant  of  striking  the  fatal 
blow,  or  whether  it  be  contemplated  for  months.  It  is  enough 
that  the  intention  precedes  the  act,  although  that  follows  im- 
mediately." Judge  Danfobth  says :  "  If  the  killing  is  not  the 
instant  effect  of  impulse,  if  there  is  hesitation  or  doubt  td  over- 
come, a  choice  made  as  the  result  of  thought,  however  short 
the  struggle  between  the  intention  and  the  act,  it  is  sufficient 
to  characterize  the  crime  as  deliberate  and  premeditated  mur- 
der." {People  V.  Zeiff/Uon,  88  N.  Y.  117.)  In  People  v. 
Majoive  (91  N.  Y.  211)  Judge  Earl  says:  " Under  the  statute 
there  must  not  be  only  an  intention  to  kill,  but  there  must 
also  be  a  deliberate  and  premeditated  design  to  kill.  Snch  de- 
sign must  precede  the  killing  by  some  appreciable  space  of 
time.  But  the  time  need  not  be  long.  It  must  be  sufficient 
for  some  reflection  or  consideration  upon  the  matter,  for  choice 
to  kill  or  not  to  kill,  and  for  the  formation  of  a  definite  pur- 
pose to  kill.  The  human  mind  acts  with  celerity,  which  it 
is  sometimes  impossible  to  measure,  and  whether  a  deliberate 
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or  premeditated  design  to  kill  was  formed  must  be  determined 
from  all  of  the  circumstances  of  the  case."' 

We  think  evidence  was  given  upon  the  trial  from  which  the 
jury  were  authorized  to  find  either  way  upon  the  question  of 
deliberation  .  and  premeditation.  The  circumstances  of  the 
crime  showed  no  apparent  cause  for  its  commission,  the  de- 
fendant having  had  no  previous  difficulty  with  the  deceased, 
and  he  at  the  time  was  not  engaged  in  any  act  calculated  to 
provoke  the  hostility  or  anger  of  the  defendant. 

It  is  suggested  that  the  defendant  had  no  motive  for  killing 
Keenan.  To  this,  it  is  sufficient  to  say,  that  he  had  no  apparent 
motive  for  killing  any  one,  and  there  is  no  evidence  tending  to 
show  that  he  intended  to  kill  some  other  person,  or  tliat  he  did 
not  intend  to  kill  the  person  whom  he  actually  killed.  The 
existence  of  malice  is  to  be  inferred  from  the  perpetration  of  the 
deed,  "  the  corrupt  disregard  of  the  person  and  life  of  another  is 
precisely  the  dole  or  malice,  the  depraved  and  wicked  purpose 
which  the  law  requires  and  is  content  with."  (2  Hume,  254 ; 
Starkie  on  Evidence,  663.)  In  capital,  as  well  as  other  cases, 
it  must  be  held  that  a  person  intends  that  which  is  the  natural 
and  necesfisry  consequence  of  an  act  done  by  him,  and  unless 
the  act  was  done  under  circumstances  which  preclude  the  ex- 
istence of  such  an  intent,  the  jury  had  the  right  to  find,  from 
the  result  produced,  an  intention  to  effect  it. 

Whenever  intent  is  made  an  element  in  determining  the 
character  of  an  act,  it  is  in  accordance  with  our  general  obser- 
vation and  experience  to  infer  its  existence,  by  reference  to  the 
laws  which  have  been  usually  and  generally  found  to  control 
human  conduct.  Indeed,  this  is  the  only  method  by  which 
the  intent  can  be  made  to  Appear.  The  intent  formed,  is  the 
secret  and  silent  operation  of  the  mind,  and  its  only  visible  physi- 
cal manifestation  is  in  the  accomplishment  of  the  thing  deter- 
mined upon.  The  individual  whose  intent  is  sought  to  be  as- 
certained may  remain  silent,  or  if  he  speaks  may,  and  probably 
will  if  he  has  a  crime  to  conceal,  speak  untruly,  and  thus  the 
mind  is  compelled  from  necessity  to  revert  to  the  actual  physi- 
cal manifestations  of  the  intent,  exhibited  by  the  result  pro- 
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duced,  as  the  safest  if  not  the  only  proof  of  the  fact  to  be  as- 
certained. This  nile  is  always  applied,  unless  from  the  cir- 
cumstances of  the  case  it  affirmatively  appears  that  the  will  of 
the  actor  was  subordinated  to  some  controlling  and  irresistible 
cause  precluding  the  existence  of  any  voluntary  mental  action. 

In  Starkie  on  Evidence  it  is  said,  "that  a  rational  agent 
must  be  taken  to  contemplate  and  intend  the  natural  and  im- 
mediate consequences  of  his  own  act,  is  a  presumption  so  cogent 
as  to  constitute  rather  a  rule  of  law  than  of  mere  evidence  "  • 
(p.  848).  "  There  is  a  general  presumption  in  criminal  mat- 
ters that  a  person  intends  whatever  is  the  natural  and  probable 
consequences  of  his  own  actions."  (1  Phillips'  Ev.  632.) 
It  was  said  by  Judge  Andrews,  that  "  It  is  a  fundamental 
rule  of  evidence  of  very  general  application,  founded  upon 
observation  and  experience,  that  a  man  is  presumed  to  intend 
the  natural  consequences  of  his  acts."  {Foster  y.  People^  50  N. 
T.  609.)  The  proof  in  this  case  tended  to  show  that  the  defend- 
ant, knowing  the  locationof  the  deceased,  drew  a  pistol,  a  neces- 
sarily dangerous  weapon,  from  his  pocket  with  some  difficulty, 
turned  around  toward  Keenan  and  discharged  it,  and  that  the 
pistol  ball  entered  a  vital  part  and  caused  Keenan's  death.  It 
can  hardly  be  conceived  that  the  defendant  was  ignorant  either 
of  the  presence  of  Keenan,  the  dangerous  character  of  the 
weapon  used  by  him,  or  the  necessary  effect  of  the  discharge 
of  a  ball  therefrom  into  the  body  of  a  human  being. 

It  was  competent  for  the  jury  to  find  from  the  circum- 
stances, that  the  defendant  had  a  purpose  formed  after  more 
or  less  deliberation  at  the  time  his  hand  moved  in  obedience  to 
the  suggestions  of  his  mind  to  take  the  pistol  from  his  pocket, 
and  that  this  purpose  influenced  him  during  the  time  he  was 
releasing  his  pistol  from  his  pocket,  and  while  he  was  convey- 
ing it  from  its  usual  receptacle  to  the  position  from  which  it 
was  discharged  at  Keenan. 

It  is  not  known  that  there  was  any  one  in  the  direction 
toward  which  he  discharged  his  bullet,  against  whom  he  enter- 
tained animosity,  more  than  he  did  toward  Keenan.  There 
was,  therefore,  no  controlling  or  probable  reason  for  supposing 
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that  he  intended  to  kill  any  other  person  than  the  one  he  killed. 
To  infer  the  existence  of  deliberation  and  premeditation  does 
not  require  the  lapse  of  any  special  period  of  time.  If  a  per- 
son is  undisturbed  by  sudden  and  uncontrollable  emotions, 
excited  by  an  unexpected  and  observable  cause,  and  is  in  the 
possession  of  his  usual  faculties,  it  will  be  presumed  that  his 
actions  are  prompted  by '  reason  and  are  the  result  of  causes 
operating  upon  his  mind  and  deemed  sufficient  by  him  to  in- 
spire his  action.  A  sane  person,  meeting  a  stranger  upon 
the  street,  and  in  the  absence  of  a  sudden  impulse  produced  by 
an  observable  cause,  without  words  of  explanation  or  warning, 
immediately  drawing  a  deadly  weapon  and  therewith  causing 
death  unquestionably  brings  himself  within  the  penalties  pre- 
scribed for  the  punishment  of  the  crime  of  murder  in  the  first 
degree.  The  shortness  of  time  elapsing  between  the  conception 
of  the  intention  and  its  execution  form  no  legal  defense  of  the 
crime.  Under  such  circumstances  it  would  be  impossible  to 
conceive  of  a  voluntary  act,  the  commission  of  which  requires 
physical  exertion  as  being  independent  of  mental  operation 
and  unaccompanied  by  a  determination  to  perform  such  act, 
and  an  incidental  reflection  as  to  the  means  to  be  employed 
in  its  accomplishment.  Short  as  was  the  time  occupied  in  the 
present  case  between  the  eflEort  to  get  the  pistol  and  its  use, 
the  bystander,  Keating,  realized  the  consequences  and  vainly 
attempted  to  avert  them.  The  natural  laws  which  govern 
human  action  tend  to  show  that  when  tlie  defendant  attempted 
to  remove  the  pistol  from  his  pocket  he  had  a  design  to 
accomplish,  the  period  during  which  his  effort  to  get  tlie  pistol 
was  obstructed  by  its  catching  in  the  lining  prolonged  the  period 
of  his  reflection,  and  notwithstanding  the  remonstrances  of 
Keating  his  design  held  its  sway  until  the  weapon  was  dis- 
charged. It  required  mental  effort  to  realize  that  he  had  a 
pistol,  to  contemplate  its  use,  and  to  appreciate  the  existence 
of  a  cause  for  its  production  at  that  time.  The  defendant's 
motions  apparently  were  not  controlled  by  involuntary  im- 
pulse produced  by  mental  emotion  or  by  instinctive  action 
adopted  under  a  sudden  apprehension  of  danger,  for  no  causes 
appear  to  exist,  accounting  for  such  action,  and  the  jury  had 
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the  right  to  infer  from  the  circumstances  that  they  were  the 
result  of  such  deliberation  and  premeditation  as  brought  the 
act  within  the  meaning  of  the  statute.  The  evidence  of  intent 
is  also  corroborated  by  the  conversation  and  conduct  of  the 
defendant  after  the  commission  of  the  crime. 

That  evidence  tends  to  show  that  the  defendant  immediately 
commenced  to  invent  a  scheme  to  justify  his  conduct  and  with- 
out cause,  other  than  conscious  guilt,  to  adopt  a  line  of  conduct 
intended  to  convey  false  impressions  as  to  the  circumstances 
of  the  crime.  In  pursuance  of  this  scheme  he  made  many 
false  statements  and  some  that  were  contradictory  as  well  as 
false.  He  quite  deliberately  gave  two  versions  of  the  reason 
which  induced  him  to  shoot  the  deceased,  in  one  of  which  he 
claimed  that  the  killing  was  unintentional  and  in  the  other 
that  it  was  intentional. 

When  the  court  below  assumed  to  decide  which  of  these  state- 
ments was  true  or  that  they  were  both  false,  we  think  it 
usurped  the  province  of  the  jury,  and  gave  a  construction  to 
evidence  susceptible  of  a  different  interpretation,  and  which  it 
was  the  exclusive  right  of  the  jury  to  give.  When  the  infer- 
ences to  be  drawn  from  the  testimony  are  not  clear  and  in- 
controvertible, and  men  of  ordinary  judgment  and  discretion 
may  differ  as  to  its  significance,  it  is  the  exclusive  province 
of  the  jury  to  pass  upon  the  questions  involved.  {Thurber  v. 
Harlem  R,  B.  Co.,  60  N.  Y.  331;  Morrison  v.  Erie  E. 
Co.^  56  id.  308.)  When  the  consequences  of  his  act  began 
to  be  appreciated  by  the  defendant,  he  turned  to  falsehood 
as  his  defense,  and  as  often  happens  in  such  cases,  involved 
himself  in  contradictory  statements  in  his  efforts  to  escape  the 
imputation  of  crime. 

The  resort  to  falsehood  and  evasion  by  one  accused  of  a 
crime  affords  of  itself  a  presumption  of  evil  intentions,  and  has 
always  been  considered  proper  evidence  to  present  to  a  jury  upon 
the  question  of  the  guilt  or  innocence  of  the  person  accused. 
(^U.  S.  V.  RandaU,  Deady,  524 ;  State  v.  Reed,  62  Me.  129 ; 
OomrrwnweaUh  v.  Goodwin^  14  Gray,  65.)  The  falsity  of  the 
various  accounts  given  by  the  defendant  of  the  circumstances 
attending  the  commission  of  the  crime,  so  far  from  modify- 
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ing  the  force  of  the  express  admission  of  Conroy  that  he  in- 
teoded  to  shoot  Keenan,  gives  it  additional  weight,  and  would 
of  itself  afford  sufficient  ground  to  authorize  an  inference  of 
guilt,  by  the  jury.  Although  the  evidence  shows  that  the 
defendant  had  been  drinking  during  the  evening,  it  does  not 
show  that  he  had  become  intoxicated,  or  that  the  liquor  taken 
by  him  had  obscured  his  reason  or  weakened  his  intellect.  The 
readiness  with  which  he  saw  the  danger  liis  conduct  had  brought 
upon  him,  and  the  promptitude  with  which  he  adopted  precau- 
tions to  obviate  it,  were  circumstances  from  which  a  jury  might 
well  conclude  that  he  perpetrated  the  act  with  an  understand- 
ing of  its  consequences  and  a  reckless  disposition  to  brave 
them. 

We  approve  of  the  disposition  made  by  the  General  Term 
of  the  remaining  questions  in  the  case,  but  for  the  errors 
stated,  the  order  directing  a  new  trial  must  be  affiiuned. 

All  concur,  Rapallo,  J.,  in  result. 

Order  affirmed. 


D7      81 
156    197 

John  B.  Gbow,  Respondent,  v.  Hobace  Gablook  et  al.,  Ap-    [    97     81 

pellants.  I  1^1  ^87 

Where,  as  between  theniBelves,  two  debtors  stand  toward  each  other  in 
the  relation  of  principal  and  sarety,  and  this  is  known  to  the  creditor, 
he  is  bound  to  respect  such  relationship,  no  matter  how  or  when  it  arose, 
or  whether  he  consented  to  it  or  uot,  and,  although  hj  the  terms  of  the 
obligation  held  bj  him,  the  real  surety  occupies  the  position  of  prin- 
cipal. 

hi  order  to  obtain  money  to  pay  a  note  executed  by  J.  and  indorsed  for  his 
accommodation  by  H.,  the  latter  executed  to  plaintiff  his  bond  secured  by 
mortgage  upon  his  farm.  J.  afterward  guaranteed  the  payment  of  the 
bond.  Plaintiff  at  the  time  he  advanced  the  money  upon  the  securities 
knew  that  it  was  required  to  pay  the  note,  and  that  this  was  given  for 
J.'s  debt.  In  an  action  to  foreclose  the  mortgage,  it  appeared  that  J. 
gave  to  plaintiff  a  lien  upon  property  of  his  own  to  secure  the  debt ; 
this  lien  plaintiff,  without  the  consent  of  H.,  surrendered  or  abandoned. 
Held,  that  to  the  extent  of  the  loss  thus  sustained  by  H.  he  was  entitled 
to  a  reduction  of  his  liability. 

(Submitted  June  27, 1884;  decided  October  7, 1884.) 
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Appeal  from  jadgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  the  second  Tuesday  of  Jnne,  1882,  which 
aflSrmed  a  judgment  in  favor  of  plaintiff,  entered  upon  the 
report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Waylcmd  F.  Ford  for  appellants.  The  mortgage  in  suit, 
being  given  for  Jason  Garlock  by  defendant  Horace  Garlock, 
and  there  being  a  valid  agreement  between  them  that  the 
former  should  pay  it  in  exoneration  of  the  latter  and  his 
property,  and  plaintiff  having  knowledge  of  this  isolation 
and  agreement,  Horace  Garlock  was  vested  with  the  rights  of 
a  surety,  and  plaintiff  was  bound  to  observe  the  relation. 
{Barnes  v.  MoU^  64  N.  Y.  397 ;  Colgrove  v.  TaRinan,  67  id. 
95  ;  MiUard  v.  Thom^  56  id.  406 ;  Paine  v.  JoneSy  14  Hun, 
577;  76  N.  T.  274;  Vail  v.  Foster,  4  id.  312;  Calvo  v. 
Da/vies,  73  id.  211 ;  Valley  Nat  Bk.  v.  Myers,  17  Bk.  Keg. 
257 ;  Bk,  of  AWiop.  v.  Barnes,  46  N.  Y.  170 ;  Trustees,  etc,, 
V.  Wheeler,  61  id.  110;  Palmer  v.  Purdy,  83  id.  144;  Gould 
V.  Butler,  127  Mass.  386  ;  In  re  Sterling,  1  Am.  Eep.  [N.  S.] 
386 ;  Einchley  v.  Krietz,  58  N.  Y.  583 ;  Oakley  v.  PasheOer, 
10  Bligh  N.  P.  548;  Morss  v.  OUason,  64  N.  Y.  204;  Sav- 
age V.  Putnam,  32  id.  501 ;  Comstock  v.  Drohan,  71  id.  9 ; 
Russell  V.  Pestor,  7  id.  171 ;  Dun  v.  Banks,  6  App.  Cas.  1 ; 
Ludington  v.  Bell,  77  N.  Y.  141 ;  2  Kent's  Com.  [2d  ed.] 
465.)  It  is  immaterial  at  what  time  the  obligation  of  the 
parties  to  the  creditors  arose  with  reference  to  the  creation  of 
the  debt.  (64  N.  Y.  403 ;  76  id.  274 ;  73  id.  211.)  Plaintiff's 
acts  were  in  fraud  of  the  rights  of  Horace  Garlock,  the 
surety.  (64  N.  Y.  402 ;  Hayden  v.  Agent,  etc,,  1  Sandf .  Ch. 
94;  Oary  v.  Leonard,  1  T.  &  C.  290 ;  Rirsh  v.  Munger,  3  id. 
290 ;  Snell's  Prin.  of  Eq.  425  ;  Campbell  v.  Rothwell,  38  L.  T. 
[N.  S.]  33;  17  Alb.  L.  J.  252;  Boyd  v.  McDonough,  39 
How.  389;  127  Mass.  386;  De  Puyster  v.  Hildreth,  2  Barb. 
Ch.  109 ;   Chester  v.  Bk,  of  Kingston^  16  N.  Y.  336 ;  Uub- 


1884.]  Grow  v.  Garlock  et  al.  83 

Statement  of  case. 

lard  V.  Gumey^  64  id.  458 ;  Newsam  v.  Finck^  25  Barb.  175 ; 
Saihhum  v.  Warren^  10  Johns.  587;  Bangs  v.  Strong^  7 
Hill,  250 ;  MiOer  v.  McCaw,  7  Paige,  451 ;  Smith  v.  Town- 
send,  25  N.  Y.  479;  Baker  v.  Brigga,  8  Pick.  122;  Mayes  v. 
Cricked,  2  Swanst.  193;  Pollock  v.  Everett,  35  L.  T.  [N.  S.] 
350;  Pledgers.  Bass,  6  Jur.  [K  S.]  695;  Za*«  v.  Britton, 
8  De  G.,  M.  &  G.  440.)  The  fact  that  a  man  has  been 
charged  with,  arrested  or  indicted  for  an  oflEense  cannot 
be  proved  to  his  discredit.  {People  v.  Crapo,  76  N.  Y.  289 ; 
Ryan  v.  People,  79  id.  599 ;  N.  Y.  Guar.  (&  Ins.  Co.  v. 
Gleason,  78  id.  504*)  The  finding  that  plaintiflE,  when  he  took 
his  mortgage,  had  no  notice  that  any  part  of  the  purchase-price 
to  defendant  Snell  was  unpaid  was  contrary  to  the  evidence. 
{Ellis  V.  Horrmcm^  90  N.  Y.  473;  Williamson  y.  Brown, 
15  id.  354 ;  Taylor  v.  Baker,  5  Price,  306 ;  Brumfield  v. 
BoutaU,  24  Hun,  451 ;  Whitehead  v.  Jordan,  1  Y.  &  C.  303  ; 
Flagg  v.  Mann,  2  Sumn.  554;  Nicolay  v.  Anger,  80  N.  Y. 
57;  MaynardY,  BeardsUy,  7  Wend.  561 ;  Carpenter  y.  East 
Tr.  Co.,  71  N.  Y.  574 ;  Thompson  v.  Dickart,  Q^  Barb.  604; 
Turpenning  v.  Com  Ex.  Lis.  Co.,  43  N .  Y.  279  ;  Moorehouse 
V.  MaUhews,  2  id.  514 ;  Weed  v.  BihUns,  32  Barb.  320 ;  Ni- 
colay  V.  Anger,  80  N.  Y.  57 ;  BedeU  v.  Chase,  34  id.  388  ; 
Forbes  v.  Waller,  25  id.  430 ;  Starin  v.  Kelly,  88  id.  422.) 
Defendant  Snell  had  a  vendor's  lien  upon  the  premises  after 
the  giving  of  the  deed  to  Garlock.  {Arnold  v.  Patrick,  9 
Paige,  310 ;  Lamberton  v.  Van  Voorhis,  15  Hun,  336 ;  Chase 
V.  Peck,  21  N.  Y.  584 ;  Mackreth  v.  Symonds,  15  Yes.  329.) 
The  taking  of  the  mortgage  by  defendant  Snell  in  ignorance  of 
plaintiffs  mortgage  does  not  release  or  extinguish  his  lien  for 
the  purchase-money  relating  from  the  date  of  the  contract. 
(64  N.  Y.  897;  Gregory  v.  Thomas,  20  Wend.  17;  Mumford 
V.  Stacker^  1  Cow.  174 ;  Forman  v.  Lawrence,  6  Y.  &  0.  644 ; 
Barnes  v.  Qomstock,  1  Barb.  392;  Payne  v.  Wilson,  11  Hun, 
305 ;  MiUspaugh  v.  McBride,  7  Paige,  509  ;  Vanderkemp  v. 
Sheeton,  11  id.  28;  Chitty  on  Cont.  [11th  Am.  ed.]  116 ;  Cobb  v. 
Dyer,  9  Weekly  R.  176.)  Defendant  Snell  held  a  vendor's  lien 
upon  the  premises  prior  to  the  time  when  plaintiff  took  his  mort- 
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gage,  and  in  order  to  obtain  priority  he  would  have  to  show  all 
the  facts  entitling  him  to  deprive  Snell  of  the  right  thus  owned. 
{Cunningham  v.  Erwiny  1  Hopk.  48;  8  Cow.  361;  Scvdder 
V.  Van  Amhurgh,  4  Edw.  Ch.  30 ;  Woodruff  v.  Cook,  2  id. 
259 ;  Frost  v.  Beekmany  1  Johns.  Ch.  288 ;  Magender  v. 
Petery  11  G.  &  J.  [Md.]  218  ;  Garson  v.  GreeUy  1  Johns.  Ch. 
308;  Parker  v.  Fay,  43  Miss.  260 ;  PusseU  v.  Petree^  10  B. 
Mon.  184;  Birch  v.  EUa/meSy  2  Anst.  427;  Beektnam,  v.  JoneSy 
44  Wis.  619 ;  Litdeton  v.  GeddingSy  47  Tex.  109  ;  Youngs  v. 
WUsouy  27  N.  T.  354 ;  Carter  v.  City  of  Portlandy  4  Oregon, 
340 ;  Hebins  v.  Chadhoumey  45  Wis.  61 ;  Price  v.  McDonaldy 
1  Md.  403 ;  Stockett  v.  TayloTy  3  Md.  Ch.  543 ;  Ryngdd  v. 
Bryam^y  id.  488 ;  Carter  v.  Banky  22  AU.  743 ;  McLeod  v. 
First  Nat.  Bk,y  43  Miss.  112 ;  Jaqv^  v.  TT^^i*,  7  Watts,  261 ; 
^fey  V.  WinthroWy  id.  167 ;  Lewis  v.  Bradfordy  10  id.  67 ; 
TTa^T^n  V.  Levetty  31  N.  H.  341 ;  Munroe  v.  Eastmany  31 
Mich.  283 ;  SJwtwdl  v.  Harris(my  30  id.  179 ;  P^jA^r*  v. 
Goodrich^  3  Conn.  146;  Sigourney  v.  Munny  7  id.  324; 
Blatchley  v.  6^«J(?m,  33  id.  126.) 

c/zk?.  61  McCartin  for  respondent.  Plaintiff,  having  ad- 
vanced his  money  on  the  security  of  the  mortgage  without 
knowledge  or  notice  of  any  lien  by  defendant  Snell  for  unpaid 
purchase-money,  as  matter  of  law,  had  a  prior  lien  by  mort- 
gage to  Sneirs  lien  for  purchase-money.  (Thomas  on  Mort. 
33-4,  97;  Willard's  Eq.  Jur.  301-2.)  Snell  waived  and  aban- 
doned his  lien  when  he  took  the  mortgage  for  it,  March  1, 1878. 
(Thomas  on  Mort.  31 ;  Willard's  Eq.  Jur.  302  ;  Fish  v.  Ilovy- 
landy  1  Paige,  20;  Shirly  v.  Sugary  2  Edw.  Ch.  505.)  If 
Horace  and  Jason  borrowed  money,  both  being  active  in  so 
doing,  and  it  was  borrowed  to  pay  the  note,  still  Horace  was  a 
principal  contracting  party  and  not  a  surety,  because  the  money 
was  not  borrowed  alone  for  the  accommodation  of  Jason,  but 
Horace  had  also  a  personal  interest  therein.  (3  Add.  on  Cont. 
[3d  Am.  ed.]  120 ;  Pitts  v.  Coagdoiiy  2  K  Y.  352-5 ;  StiXi- 
well  v.  Life  Ins.  Co.y  72  id.  385-8 ;  Mathews  v.  Coe,  49  id. 
57-60.) 
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Earl,  J.  This  action  was  brought  to  foreclose  a  mortgage 
dated  May  20,  1874,  given  by  the  defendant  Horace  Garlock 
to  the  plaintiff.  It  is  alleged  in  the  complaint  that  on  the  16th 
day  of  February,  1875,  the  defendant  Jason  Garlock,  by  his 
writing  indorsed  upon  the  bond  which  the  mortgage  was  given 
to  secure,  for  value  received,  duly  guaranteed  the  payment  of 
the  bond  and  mortgage,  and  a  deficiency  judgment  is  prayed 
against  both  Horace  and  Jason.  All  the  defendants  but  Hor- 
ace Garlock  and  Adam  J.  Snell  suffered  default.  Snell  alleged 
in  his  answer  that  he  granted  the  mortgaged  premises  to  Hor-- 
ace  Garlock,  and  that  he  had  a  vendor's  lien  upon  the  premises 
for  unpaid  purchase-money  which  was  known  to  the  plaintiff  at 
the  time  he  took  his  mortgage,  and  which  was  therefore  prior 
and  superior  to  the  lien  of  his  mortgage  ;  and  he  also  alleged, 
as  did  Horace  in  his  answer,  that  the  mortgage  was  executed 
by  Horace  with  the  knowledge  of  the  plaintiff,  for  the  accom- 
modation of  Jason  Gai'lock,  who  was  the  principal  debtor,  and 
that  the  plaintiff  had  so  dealt  with  Jason  and  his  property  as  to 
release  Horace  from  any  liability  upon  his  bond  and  mortgage. 

The  cause  being  at  issue  upon  the  answers  of  Snell  and  of 
Horace  Garlock  was  referred  to  a  referee  who  found  that,  at 
the  time  the  plaintiff  advanced  his  money  and  took  his  mort- 
gage, he  relied  upon  the  records  which  showed  a  clear  title  to 
the  premises  in  Horace  Garlock,  and  that  he  had  no  knowledge 
that  any  of  the  purchase-money  for  the  premises  remained  im- 
paid  to  Snell.  He  found  as  matter  of  law,  among  other  things, 
"  that  as  to  the  plaintiff  the  said  Horace  Garlock  was  the  prin- 
cipal debtor  as  to  the  debt  represented  by  the  said  bond  and 
mortgage  executed  by  said  Horace  Garlock  to  the  plaintiff,  and 
was  not  a  surety  for  the  said  Jason  Garlock  as  regards  said 
debt,  so  that  the  release  of  any  securities  which  the  said  plaint- 
iff may  have  received  from  the  said  defendant  Jason  Garlock 
would  not  in  any  way  affect  the  lien  of  the  said  Horace  Gar- 
lock to  the  plaintiff  for  the  payment  of  said  debt,"  and  he 
ordered  the  usual  judgment  of  foreclosm'ein  favor  of  the  plaint- 
iff, which  was  upon  appeal  affirmed  at  the  General  Term,  and 
then  Snell  and  Horace  Garlock  appealed  to  this  court. 
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Opinion  of  the  Court,  per  Earl,  J. 

The  following  facts  are  undisputed :  Sometime  prior  to  the 
date  of  the  mortgage,  Jason  Garlock  borrowed  of  the  Water- 
town  Bank  for  his  own  use  the  sum  of  $2,000  and  gave  a 
note  therefor  made  by  himself  rfnd  indorsed  for  his  accom- 
modation by  his  father  Horace.  The  note  was  about  falling 
due  and  the  bank  insisted  upon  payment,  and  Jason  was  un- 
able to  pay  it.  He  and  his  father  then  applied  to  the  plaintiff 
for  a  loan  of  money  to  take  up  the  note,  and  they  at  first  pro- 
posed to  him  to  give  him  their  joint  note.  This  he  refused  to 
'  take,  but  said  he  would  take  a  mortgage  upon  the  father's  farm ; 
and  so  it  was  finally  arranged  that  Horace  should  give  the 
mortgage  upon  liis  farm  to  secure  the  loan.  The  bond  and 
mortgage  were  then  drawn  and  executed  by  Horace  and  deliv- 
ered to  Jason,  who  went  with  the  plaintiff  to  the  bank.  There 
the  plaintiff  produced  the  $2,000  and  took  up  the  note  and 
delivered  it  to  Jason,  and  he  then  delivered  the  bond  and  mort- 
gage to  the  plaintiff.  Afterward,  in  Febniary,  1875,  at  the 
request  of  the  plaintiff,  Jason  guaranteed  the  payment  of  the 
bond  and  mortgage.  The  plaintiff  had  full  knowledge  of  the 
nature  of  the  bank  debt,  and  the  relations  between  Jason  and 
Horace.  He  knew  that  the  money  was  borrowed  of  him  to 
pay  the  debt  of  Jason  for  which  Horace  was  liable  as  surety. 
As  between  Jason  and  Horace,  the  debt  to  the  plaintiff  was  really 
the  debt  of  Jason  for  which  Horace  had  bound  himself  and 
his  property  as  surety.  Jason  was  bound  to  indemnify  Horace 
against  any  loss  by  reason  of  the  bond  and  mortgage,  and  he 
at  once  became  debtor  to  Horace  for  any  money  he  paid  upon 
the  debt.  As  between  them,  upon  the  undisputed  facts,  Jason 
was  the  principal  debtor  and  Horace  a  mere  surety.  These 
relations  were  known  to  the  plaintiff,  and  hence  he  was  bound 
to  respect  them.  It  may  be  that  as  to  the  plaintiff,  Horace 
technically  remained  the  principal  debtor.  But  that  is  not  a 
controlling  circumstance.  If,  as  between  Jason  and  Horace, 
there  was  the  relation,  as  to  the  debt,  of  principal  and  surety, 
no  matter  how  or  when  it  arose,  and  no  matter  whether  the 
plaintiff  consented  to  it  or  not,  whenever  that  relation  came 
to  his  knowledge,  he  was  bound  to  respect  it;    and  so  it 
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has  been  abundantly  held  by  authorities  which  control  us. 
{Colgrove  v.  TciUmcm,  67  N.  Y.  95;  CdlA)o  v.  DameSy 
73  id.  211 ;  Palmer  v.  Purdy^  83  id.  144.)  If  Jason,  recog- 
nizing his  liability  as  principal  debtor,  placed  any  property  in 
the  plaintifiPs  hands,  or  gave  him  a  lien  upon  any  property  to 
secure  the  debt,  he  was  bound  to  keep  and  hold  the  property 
for  that  purpose,  for  the  protection  and  benefit  of  Horace,  the 
surety,  and  if  he  voluntarily  gave  up  or  surrendered  the  property 
or  the  lien  to  Jason,  or  wasted  the  property,  or  allowed  .Fason 
to  waste  it,  then  Horace,  as  surety,  had  just  ground  of  com- 
plaint, and  to  the  extent  of  his  loss  was  entitled  to  a  reduction 
of  his  liability  for  the  debt. 

There  was  evidence  tending  to  show  that  the  plaintiff  had, 
in  his  dealings  with  Jason  and  his  property,  disregarded  and 
violated  the  rights  of  Horace  as  surety ;  and,  therefore,  with- 
out examining  other  alleged  grounds  of  error  brought  to  our 
attention  in  the  briefs,  for  the  error  in  the  finding  of  law  by 
the  referee,  in  substance,  that  the  plaintiff  was  not  bound  to 
respect  the  relation  of  principal  and  surety  existing  between 
Jason  and  Horace,  the  judgment  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  event. 

All  concur,  except  Danfoeth,  J.,  absent. 

Judgment  reversed. 


Allan  Wilson,  Appellant,  v.  The  New  York  Central  and 
Hudson  Etvbr  Kailroad  Company,  Kespondent. 

Plaintiff  shipped  two  horseB  by  defendant's  road  under  a  contract  by  which 
he  released  the  company  from  liability  for  damages  resalting  from  the 
negligence  of  its  servants  or  which  should  be  occasioned  by  the  insecu- 
rity  of  its  cars.  The  horses  were  transported  in  a  grain  car,  which  was 
out  of  repair  and,  while  sufficient  for  the  use  for  which  it  was  intended, 
unsafe  for  the  transportation  of  live  stock.  In  consequence  of  such 
defect  one  of  the  horses  was  injured.  In  an  action  to  recover  dam- 
ages, it  did  not  appear  but  that  other  safe  and  secure  cars  were  provided 
by  defendant  and  were  on  hand  ready  for  use,  so  that  the  injury  might 
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have  been  caased  by  carelessness  on  the  part  of  its  servants  in  selecting 
an  insecure  car.  Held,  that  the  onlj  negligence  shown  was  that  of 
defendant's  servants,  from  the  consequences  of  which  it  was  released  by 
the  contract ;  and  that  plaintiff  was  not  entitled  to  recover. 
It  seems  that  the  language  of  such  a  release,  where  it  is  included  in  the 
same  clause  and  connected  with  releases  from  the  consequences  of  other 
causes  of  injury  which  could  only  occur  during  the  process  of  shipment 
and  transportation,  is  satisfied  by  limiting  it  to  the  negligence  of  defend- 
ant's servants  in  and  about  the  transportation,  and  does  not  extend  to  a 
negligent  omission  to  furnish  proper  cars. 

(Submitted  June  27, 1884  ;  decided  October  7,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  at  the  June  term,  1882,  which  affirmed  a  judgment  in 
favor  of  defendant,  entered  upon  the  report  of  a  referee.  (Ee- 
ported  below,  27  Hun,  149.) 

The  nature  of  the  action  and  tlie  material  facts  are  stated  in 
the  opinion. 

Z.  W,  Russell  for  appellant.  The  release  in  this  action  did 
not  remove  the  defendant's  liability  for  damage  to  the  horse 
resulting  from  its  negligence.  {Nicholas  v.  iV^.  Y.  C,  R,  R. 
Co,,  89  N.  T.  370 ;  HoUappU  v.  R,  W.  <j6.  0,  R.  R.  Co.,  86 
id.  275 ;  Maynard  v.  i\r.  7.  C  R.  R.  Co.,  71  id.  180 ;  mil 
V.  N.  Y.  C.  R.  R.  Co.,  73  id.  351 ;  Magnin  v.  Dinsmore,  56 
id.  168 ;  OuiUaume  y.  R.  (&  A.  Packet  Co.,  43  id.  212 ; 
Weacott  V.  Fargo,  61  id.  542 ;  Rawson  v.  Holland,  59  id. 
611 ;  Edsaa  v.  Cent.  R.  R.  Co.,  50  id.  661 ;  Condit  v.  O.  T. 
R.  R.  Co.,  54  id.  500;  Bostwich  v.  B.  <&  O.  R.  R.  Co.,  45 
id.  712 ;  Stdnwig  v.  Erie  R.  Co.,  43  id.  1-23.)  The  courts 
will  not  construe  a  special  contract  as  relieving  defendant 
from  its  liability  as  bailee,  or,  in  other  words,  negligence, 
unless  it  is  plainly  and  unequivocally  stated  in  the  contract. 
{Maynard  v.  N.  Y  C.  R.  R.  Co.,  71  N.  T.  180.)  The  contract 
must  be  construed  most  strongly  against  the  carrier.  {Belgin 
V.  Dinsmore,  51  N.  Y.  166 ;  SpenwM  v.  St^ship  Co.,  80  id. 
71 ;  Flike  v.  B.  cfe  A.  R.  R.  Co.,  53  id.  591 ;  Fuller  v. 
Jewett,  80  id.  46.)     The  contract  in  suit  was  a  through  con- 
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tract.  In  Buch  a  case  the  company  making  the  contract  is 
liable  for  connecting  lines.  {Mayhie  v.  G.  <&  A,  JR.  Go.^  45 
N.  T.  95,  104;  OondU  v.  G.  T.  M.  JR.  Go.,  54  id.  500; 
Quimby  v.  Va/nderhUtj  17  id.  306  ;  Faulkner  v.  Hart,  82  id. 
413.)  A  carrier  of  animals  is  liable  the  same  as  for  any  other 
property,  except  loss  caused  by  their  own  viciousness  and 
weakness,  even  though  their  natural  tastes  and  desires  lead  to 
the  loss.  {HoUapple  v.  R.  W.  <&  O.  R.  R.  Go,,  86  N.  Y. 
275 ;  14  id.  570 ;  71  id.  180 ;  O.  W.  R.  Go.  v.  Blowm,  7  Eng. 
Rep.  [Moak's  ed.J  700.)  The  carrier  must  supply  itself  with 
the  latest  and  best  improvements  in  use,  and  it  is  negligence 
to  use  a  car  in  which,  by  any  test  known  to  science,  a  defect 
could  be  discovered.  {GaldweU  v.  iT.  J,  Stbt.  Co.,  47  N.  Y. 
283 ;  43  id.  123 ;  Heigman  v.  West.  R.  Go.,  13  id.  9  ;  Alden 
V.  I/.  Y.  C.  R.  R.  Go.,  26  id.  102 ;  Smith  v.  iT.  Y.  G.  R.  R. 
Go.,  19  id.  123.)  The  breaking  of  a  car  is  prima  facie  evi- 
dence that  there  was  a  defect,  and,  unless  explained,  entitles 
the  plaintiff  to  recover.  {Curtis  v.  Roch.  R.  R.  Co.,  18  N. 
Y.  534-543 ;  HaJJbart  v.  Vtica,  etc.,  R.  R.  Co.,  12  id.  236 ; 
46  id.  271-288.)  It  was  error  to  strike  from  the  record,  on 
motion  of  defendant,  and  under  plaintiff's  exception,  "  all  the 
testimony  conflicting  with  the  release."  [De  Brante  v.  Denger^ 
mand,  41  N.  Y.  341-355 ;  Perkins  v.  HiU,  56  id.  87.)  A 
party  cannot  be  examined  as  to  irrelevant  matter  any  more 
than  any  other  witness,  except  for  the  purposes  of  impeach- 
ment. {People  V.  Laheam,  34  N.  Y.  223 ;  King  v.  N.  Y.  G. 
R.  R.  Co.,  72  id.  607,  211 ;  76  id.  288.) 

J[).  M.  K.  Johnson  for  respondent.  All  contracts  are  pre- 
sumed to  be  made  in  the  ordinary  course  of  business,  unless  it 
affirmatively  appears  that  some  other  or  different  contract  was 
made.  (  Van  Santooord  v.  St.  John,  6  Hill,  157,  166.)  The 
English  rule  that  a  railroad  company  receiving  goods  marked 
for  a  place  beyond  its  terminus  undertakes  to  carry  them  to 
their  destination  has  never  been  adopted  here.  {Root  v.  G. 
W.  R.  R.  Go.,  45  N.  Y.  530, 533 ;  Gondict  v.  &.  T.  R.  R.  Co., 
54  id.  500,  502  ;  Favlkner  v.  Ha/rt,  82  id.  413,  422 ;  St.  JLouis 
SicKBLS  —  Vol.  LII.  12 
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Ins.  Co.  V.  St.  Z.  V.  T.  H.  <&  I.  R.  E.  Co.;  24:  Alb.  L.  J. 
616 ;  H.  R.  Co.  v.  PraU,  22  Wall.  129 ;  Stewart  v.  T.  H.  <& 
I.  R.  R.  Co.,  23  Alb.  L.  J.  35 ;  ffadd  v.  U.  S.  cfe  C.  £x.  Co., 
id.  96.)  It  must  be  assumed  that  the  contract  contains  all  the 
contract,  and  no  evidence  aliunde  can  be  given  to  contradict 
it.  {Kirkla/fhd  v.  Densmore,  62  N.  T.  175,  176  ;  Long  v.  N. 
Y.  C.  R.  R.  Co.,  60  id.  76;  Bdger  v.  Dinsmore,  51  id.  170 ; 
Steers  v.  Ziv.,  etc..  Steamship  Co.,  57  id.  1 ;  Ge?'.  F.  Ins.  Co. 
V.  M.  i&  C.  R.  R.  Co.,  72  id.  90  ;  French  v.  Buf.,  etc.,  R.  R. 
Co.,  2  Abb.  Ot.  App.  Dec.  196,  198 ;  Cragin  v.  N.  7.  C  R. 
R.  Co.,  61  N.  Y.  61,  64.)  Negligence  is  an  affirmative  fact, 
and  is  to  be  proved  by  the  plaintiff.  (S.  &  K.  on  Neg.  10, 
§  12 ;  HoUbrook  v.  C.  i&  S.  R.  R.  Co.,  12  N.  Y.  236 ;  Johnson 
V.  n.  R.  R.  R.  Co.,  20  id.  71 ;  Ernst  v.  H.  R.  R.  R.  Co.,  39 
id.  66.)  Plaintiff  cannot  recover,  because  he  or  his  agent  was 
guilty  of  contributory  negligence.  (S.  &  E.  on  Neg.  23-26, 
chap.  3,  §  35 ;  Johnson  v.  H.  R.  R.  R.  Co.,  20  K  Y.  66 ;  WiM^  v. 
n.  R.  R.  R.  Co.,  24  id.  430  ;  Wa/mer  v.  N.  T.  C.  R.  R.  Co.,  4A 
id.  471 ;  Sammons  v.  N.  Y.  C.  dk  H.  R.  R.  R.  Co.,  62  id.  258.) 
The  motion  by  defendant  to  strike  out  all  the  testimony  of  the 
plaintiff,  which  contradicted  or  was  in  conflict  with  the  written 
receipt,  was  proper.  {HvncTdey  v.  N.  7.  C.  <&  H.  R.  R.  R. 
Co.,  56  N.  Y.  429, 434.) 

FmoH,  J.  This  action  was  brought  to  recover  damages  for 
injuries  to  a  horse,  resulting  from  negligence  of  the  defendant 
company  in  its  transportation.  The  shipping  contract  contained 
this  clause :  '*  WTiereas  th^  New  York  Central  and  Hudson  River 
Railroad  Company  transport  live  stock,  either  by  the  head  or  by 
the  car-load  at  reduced  prices,  upon  the  shipper  assuming  cer- 
tain risks,  as  specified  below :  Now,  in  consideration  that  said 
company  will  transport  at  said  reduced  prices  two  (2)  horses, 
Allen  Wilson,  Ogdensburg,  N.  Y.,  they  are  hereby  released 
from  all  liabilities  for  injuries  which  the  animals,  or  either  of 
them,  may  receive  in  consequence  of  any  of  them  being  wild, 
vicious,  unruly,  weak,  escaping  or  maiming  themselves  or  each 
other ;  or  in  consequence  of  heat,  suffocation  or  other  ill  effects 
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of  being  crowded  either  upon  cars  or  in  yards ;  or  on  account 
of  being  injured  by  the  burning  of  hay,  straw  or  any  other 
material  us^  for  feeding  the  stock ;  or  in  any  other  way  in- 
cluding the  negligence  of  said  company's  servants,  and  also 
for  all  loss  or  damage  which  may  be  sustained  by  reason  of 
any  delay  in  the  loading,  transportation  or  delivery  of  them, 
or  in  consequence  of  insecurity  of  the  cars."  The  door  of  the 
ear  in  which  the  animal  was  carried  was  shown  to  have  been 
out  of  repair  and  unsafe  when  used  to  confine  and  protect  live 
stock.  It  appears  to  have  been  an  iron  grain  car,  and  possibly 
might  have  been  used  to  carry  grain  or  dead  freight  and  been 
quite  suflBcient  for  the  purpose.  Indeed,  the  same  car  was 
afterward  used  to  carry  lumber  and  passed  by  an  inspector  as 
suitable  and  sufficient  for  that  purpose.  So  that  the  negligence 
which  caused  the  injury  may  have  been  either  that  of  the  com- 
pany's servants  in  selecting  and  using  a  car  for  the  transporta- 
tion of  the  horses  which  was  unsafe  for  that  purpose,  when 
other  and  sufficient  cars  were  provided  and  might  have  been 
used  ;  or  the  negligence  of  the  company  preceding  the  act  of 
transportation  in  failing  to  furnish  sufficient  and  suitable  cars 
for  the  carrying  of  live  stock.  The  defense  rested  upon  two 
provisions  of  the  contract  signed  by  the  shipper.  One  of  them 
released  the  company  from  liability  for  any  damage  resulting 
from  the  negligence  of  the  company's  servants;  and  the 
other  from  damage  occasioned  by  the  insecurity  of  the  cars. 
The  language  of  the  first  provision  is  amply  satisfied  by  lim- 
iting it  to  the  negligence  of  the  company's  servants  in  and 
about  the  particular  act  of  transportation,  and  without  extend- 
ing it  to  a  prior  negligence  of  the  company  in  failing  to  furnish 
proper  cai-s,  although  such  would  have  been,  perhaps,  necessa- 
rily, a  fault  of  the  company's  servants.  This  construction  is 
justified  by  reference  to  other  and  connected  provisions  of  the 
contract.  The  release  is  from  "  all  liabilities  for  injuries  which 
the  animals,  or  either  of  them,  may  receive,  in  consequence  of 
any  of  them  being  wild,  vicious,  unruly,  weak,  escaping  or 
maiming  themselves  or  each  other ;  or  in  consequence  of  heat, 
suffocation  or  other  ill  effects  of  being  crowded  either  upon 
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cars  or  in  yards;  or  on  account  of  being  injured  by  the 
burning  of  hay,  straw  or  any  other  material  used  for  feeding 
the  stock ;  or  in  any  other  way,  including  the  negligence  of 
said  company's  servants."  The  causes  of  injury  specifically 
mentioned  are  such  as  could  only  occur  during  the  process  of 
the  shipment  and  transportation,  and  the  negligence  of  the 
corporate  servants  included  in  the  recital  naturally  refers  and 
is  limited  to  a  negligence  occurring  in  the  same  process.  If, 
therrfore,  the  injury  arose  from  a  careless  selection  of  an  in- 
secure car  by  the  servants  making  up  the  train,  when  safe  cars 
in  abundance  were  provided  by  the  company,  or  from  any 
other  negligence  of  such  servants  during  the  process  of  trans- 
portation, then  the  company  is  freed  from  liability  by  force  of 
the  clause  in  question. 

But,  it  is  said,  the  company,  as  distinguished  from  its  ser- 
vants, was  itself  negligent  in  not  furnishing  a  proper  car,  and 
from  that  negligence  there  are  no  words  of  release  in  express 
terms,  as  was  required  in  Nicholas  v.  iV".  T.C.  <&  H.  R.  R,  R,  Co. 
(89  N.T.370).  There  was  no  proof  of  any  such  corporate  negli- 
gence. It  is  not  shown  that  the  company  did  not  furnish  a  suffi 
cient  number  of  safe  and  suitable  cars  for  the  transportation  of 
horses,  or  that  such  cars  were  not  at  hand  and  ready  for  use 
when  the  shipment  was  made.  The  car  in  question  was  a  gi-ain 
car  and  might  have  been  and  probably  was  sufiicient  and  safe 
for  the  uses  to  which  the  company  expected  and  intended  it 
should  be  put.  We  cannot  say  that  its  mere  presence  upon 
the  rails  of  the  company  was  a  negligent  act,  when  for  its  ap- 
propriate uses  it  appears  to  have  been  sufficiently  safe ;  all  that 
we  can  say  is  that  it  ought  not  to  have  been  used  to  carry  horses, 
in  its  existing  condition;  but  if  there  was  negligence  in  that,  it 
was  the  negligence  of  servants  who  made  up  the  train.  So  far 
as  the  company  was  concerned  it  was  guilty  only  of  a  breach 
of  contract  to  carry  safely,  and  from  that  it  was  released  by  the 
provision  discharging  it  from  responsibility  for  an  injury  aris- 
ing "from  the  insecurity  of  the  cars."  There  was  no  proof  of  any 
negligence  of  the  company  as  distinguished  from  and  outside 
of  the  negligence  of  its  servants  in  and  about  the  process  of 
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transportation;  on  the  contrary,  the  latter  only  was  alleged  in 
the  complaint,  for  the  negligence  there  asserted  was  that  ^'  said 
defendant  negligently  and  carelessly  placed  said  horses  in  an 
unsafe  and  rotten  car,  and  transported  and  carried  said  horses 
without  proper  and  necessary  care  and  attention."  The  plac- 
ing in  the  unsafe  car  and  the  lack  of  care  were  acts  of  the  ser- 
vants in  and  about  the  process  of  transportation.  There  is 
neither  allegation  nor  proof  that  che  company  had  failed  to 
supply  sufficient  and  suitable  cars  for  the  transportation*  of 
horses,  so  that  its  servants  were  driven  by  its  fault  to  the  selec- 
tion of  the  car  used.  The  two  clauses  of  the  contract,  there- 
fore, taken  together  constituted  a  defense. 

The  judgment  should  be  affirmed. 

All  concur,  except  Danforth,  J.,  absent. 

Judgment  affirmed. 


William  MoKinlby  et  al.,  Appellants,  v,  Peter  Bowe,  as 
Sheriff,  etc.,  et  al.,  Respondents. 

A  sheriff  and  his  indemnitors,  saed  for  trespass  in  levying  upon  personal 
property,  the  legal  title  to  which  is  in  plaintiff,  under  an  execution  against 
the  person  from  whom  plaintiff  acquired  title,  may  not  attack  the  trans- 
fer for  fraud  without  proving  a  judgment  against  the  transferrer. 

(Argued  June  18, 1884  ;  decided  October  21,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  May  3,  1882,  which  affirmed 
a  judgment  in  favor  of  defendants  entered  upon  an  order  dis- 
missing plaintiffs'  complaint  on  trial. 

This  action  was  trespass.  The  complaint  alleged  the  levying 
upon  and  sale  of  a  lathe,  the  property  of  plaintiff,  by  defend- 
ant Bowe,  as  sheriff,  by  virtue  of  an  alleged  execution  against 
one  Carpenter,  issued  to  him  by  the  other  defendants,  and  un- 
der their  direction. . 
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Plaintiffs  claimed  title  under  a  chattel  mortgage  executed  by 
Carpenter,  and  a  foreclosure  and  sale  thereunder. 
The  material  facts  appear  in  the  opinion. 

Artemas  £.  Smith  for  appellants.  The  chattel  mortgage  in 
evidence  was  presumptively  valid  in  favor  of  plaintiffs.     (3  R. 

5.  [6th  ed.]  143,  §§  5,  6  ;  Clute  v.  Fitch,  25  Barb.  428  ;  Code 
of  Civ.  Pro.,  §  522 ;  OlcoU  v.  Tioga  li.  R.  Go.,  27  N.  T.  564- 
567-)  An  actual  removal  of  the  mortgaged  lathe  from  the 
Secor  Iron  Works  was  not  necessary  to  effect  a  lawful  delivery 
or  continued  change  of  possession  of  it.  {Wylie  v.  Marine 
Nat.  Bh,  61  N.  T.  417;  Jones  on  ChatMort,  §  183;  Noah 
V.  Ely,  19  Wend.  523;  Goodwin  v.  Kdly,  42  Barb.  194; 
Glute  V.  Fitch,  25  id.  428 ;  Gaar  v.  Hurd,  92  111.  325 ;  WrigJU 
V.  TiUon,  99  Mass.  400.)  The  court  erred  in  not  submitting 
the  question  as  to  fraudulent  intent  to  the  jury.  (3  R.  S.  145, 
part  2,  chap.  7,  tit.  3,  §  4  [Banks'  6th  ed.] ;  Syr.  0.  P.  Oo.  v. 

Wimig,  85  N.  Y.  426 ;  Matthews  v.  Bice,  31  id.  457 ;  Case  v. 
Phelps,  39  id.  167;  Gla/rh  v.  Wise,  46  id.  614;  Vam^ce  v. 
PhiUips,  6  Hill,  433-436 ;  BuOer  v.  Van  WycJc,  1  id.  438 ; 
Prentiss  v.  SUick,  id.  467 ;  FuIZet*  v.  Acker,  id.  473 ;  Shoe- 
maker V.  HofStings,  61  How.  Pr.  98;  Jones  on  Chat.  Mort., 
§  183 ;  Gaar  v.  Hurd,  92  111.  325.) 

Edward  W.  Crittenden  for  respondent  Bowe.  The  law 
presumes  identity  of  j)er8on  from  identity  of  name.  {People, 
ex  reL  Haines,  v.  Smith,  45  N.  Y.  772.)  Even  if  the  mort- 
gage was  filed  it  would  still  be  held  presumptively  fraudulent 
as  to  creditors  unless  there  was  an  actual  change  of  possession. 
{State  V,  Benham,  84  N.  Y.  634.) 

F.  E.  Dana  for  respondents  Carmichael  et  al.  The  chattel 
mortgage  w^  presumptively  fraudulent  and  void  as  against  the 
creditors  of  the  mortgagor  because  there  was  not  an  immediate 
delivery  followed  by  an  actual  and  continued  change  of  posses- 
sion of  the  mortgaged  property.     (3  R.  8.  [6th  ed.]  143,  §§  5, 

6,  9 ;  Ford  v.  Williams,  24  N.  Y.  369 ;  Groat  v.  Bees,  20 
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Barb.  26 ;  Otis  v.  StU,  8  id.  102 ;  Wood  v.  Lowrey,  17  Wend. 
492 ;  Smith  v.  Aokffr^  23  id.  653 ;  Ramfcyrd  v.  Ach&r,  4  Hill, 
271;  Thompson,  Y,  Vcm  Yeohten^  5  Abb.  458;  FraserY.  OH- 
hert^  11  Hun,  634 ;  Dutoher  v.  Swcurtwoody  15  id.  31 ;  Steele 
V.  Benharrhy  84  N.  Y.  634,)  A  purchase  of  the  property  by 
the  mortgagee  at  the  foreclosure  sale  is  not  such  a  sale  and 
purchase  as  bars  the  mortgagor's  equity  of  redemption  or  limits 
the  amount  at  which  the  property  shall  be  applied  on  the  mort- 
gage. {Puher  V.  Michardsorij  3  T.  &  C.  436 ;  Fraser  v.  CHlr 
hert,  11  HuQ,  634 ;  Bicff.  S.  E.  Works  v.  Sun  Ins.  Co.,  17  N. 
Y.  403.)  The  delivery  and  chaoge  of  possession  required  by 
the  statute  must  be  actual  and  not  constructive  or  legal.  {Steele 
V.  Benham,  84  N.  Y.  634  ;  Porter  v.  Yarrrdey,  52  id.  185 ; 
Otis  V.  SiU,  8  Barb.  122  ;  Rale  v.  Sweet,  40  N.  Y.  97 ;  Grmi' 
daJl  V.  Brown,  18  Hun,  461.)  If  a  party  wishes  to  rely  upon 
an  admission  in  a  pleading  to  establish  a  fact  he  must  accept 
the  whole  and  be  bound  by  it,  or  disprove  part  of  it.  {OU- 
dersleeve  v.  Landon,  73  N.  Y.  609  ;  Mott  v.  Gonsumers*  Ice 
Co.,  id.  543 ;  Bea/rss  v.  Copley,  10  N.  Y.  93 ;  Ooodyear  v. 
De  la  Vergne,  10  Hun,  557.) 

Per  Curiam.  The  right  of  the  defendants  to  their  judg- 
ment assailed  on  this  appeal  rests  entirely  upon  their  right  to 
contest  the  validity  of  plaintiflE's  mortgage  and  his  title  ac- 
quired thereunder.  The  defendant  Bowe  was  a  trespasser,  if, 
on  an  execution  against  Carpenter,  he  took  the  property  of 
McKinley ;  and  the  other  defendants  are  equally  liable  since 
they  indemnified  the  officer  and  directed  the  taking.  Their 
attack  upon  McKinley's  title  is  founded  wholly  upon  the  pre- 
sumptions of  fraud  arising  from  the  lack  of  an  actual  change  of 
possession  of  the  lathe  mortgaged  and  afterward  sold  to  plaintiffs. 
Whether  the  court  were  right  in  holding  that  there  was  no  such 
actual  change,  or  whether  there  was  such  dispute  upon  the  facts 
as  required  a  submission  to  the  jury,  we  need  not  and  do  not  now 
determine,  for  we  have  reached  the  conclusion  that  the  defend- 
ants were  not  in  a  position  to  attack  the  transfer  for  fraud  since 
they  did  not  show  themselves  to  be  creditors  of  Cai-penter,and 
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prove  a  judgment  against  him.  The  only  answer  made  to  this 
difficulty  is  that  the  plaintiffs  gave  no  proof  of  a  taking  bj^  the 
defendants,  and  were  obliged  to  make  out  their  case  by  resort  to 
admissions  of  the  answer  which  admitted,  not  a  wrongful,  but  a 
rightful  taking  by  virtue  of  a  judgment  and  execution  against 
Carpenter,  which  are  fully  set  out  in  the  pleading.  If  the 
plaintiffs  made  no  case  without  resort  to  the  answer  to  prove 
the  taking,  there  is  great  force  in  the  *  contention  that  they 
must  take  the  admission  as  it  was  made,  and  not  dismembered, 
and  with  a  choice  of  the  fragments.  But  it  is  not  necessary  to 
decide  that  question,  since,  wholly  independent  of  that  admis- 
sion, tiiere  was  evidence  enough  to  have  warranted  a  jury  in 
jBinding  a  taking  by  the  defendants.  Bowe,  it  is  conceded,  was 
sheriff  of  the  city  and  county  of  New  York  at  the  time  of  the 
alleged  taking.  On  the  18th  of  January,  1881,  notice  in  writ- 
ing was  served  upon  him  asserting  the  title  of  the  plaintiffs  to 
the  lathe,  and  demanding  its  possession.  On  the  next  day  the 
sale  took  place  in  the  presence  of  plaintiffs'  attorney,  who  found 
on  the  premises,  beside  the  auctioneer,  a  person  who  represented 
himself  to  be  the  defendants'  attorney,  and  also  a  deputy  sheriff, 
and  Mr.  Emmens,  one  of  the  defendants.  Discussion  followed 
between  the  plaintiffs'  attorney  and  the  attorney  of  the  defend- 
ants, in  which  the  sale  by  the  latter  was  disputed  and  forbid- 
den. A  similar  discussion  was  had  with  the  defendant  Emmens. 
When  the  auctioneer  offered  the  lathe  for  sale,  the  plaintiffs' 
attorney  again  interposed,  claiming  title  and  forbidding  the 
sale.  One  of  the  defendants  nodded  to  the  auctioneer  and  he 
announced,  "  I  want  you  all  to  understand  that  if  we  sell  this 
machine,  whoever  buys  it  will  get  a  good  and  absolute  title  to 
it.'*  It  was  knocked  down  to  the  defendants,  "  and  the  auc- 
tioneer said  it  was  sold  to  Carmichael  &  Emmens.'*  The  dep- 
uty sheriff,  it  is  admitted,  had  an  "alleged  execution  "  in  his 
hands  against  Carpenter,  and  in  favor  of  Carmichael  &  Em- 
mens, by  whom  the  sheriff  had  been  indemnified.  The  proof 
shows  that  the  depaty  sheriff  made  preparations  for  the  sale,  and 
"  began  the  sale."  In  all  this  there  was  quite  enough  to  charge 
all  the  defendants  with  a  trespajss  without  the  least  reference  to 
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the  admission  of  a  taking  contained  in  tlie  sheriff's  answer. 
The  plaintiffs'  case,  therefore,  was  made,  and  until  the  defend- 
ants put  themselves  in  the  position  of  creditors  by  competent 
proof,  they  could  not  assail  plaintiffs'  title  as  fraudulent.  The 
judgment  rendered,  therefore,  was  erroneous.  Both  parties 
tried  the  case  as  if  they  were  equally  afraid  of  the  truth.  The 
defendants  omitted  to  prove  their  judgment,  and  the  plaintiffs 
gave  no  evidence  showing  the  consideration  of  their  note 
secured  by  the  mortgage.  On  a  new  trial  it  may  reasonably 
be  hoped  that  all  the  facts  will  be  disclosed,  and  the  real  merits 
of  the  controversy  become  apparent. 

The  judgment  should  be  reversed  and  a  new  trial  granted^ 
costs  to  abide  the  event. 

All  concur,  except  Eafallo,  J.,  absent. 

Judgment  reversed. 


The  People,  ex  rel.  The  Mills  Water- Works  Company, 
Appellant,  v.  John  G.  Forrest  et  al..  Assessors,  etc., 
Bespondents. 

A  corporation  organized  nnder  the  act  providing  for  the  formation  of 
water- works  companies  in  the  towns  and  villages  of  the  State  (Chap.  7d7» 
Laws  of  1878 ;  chap.  415,  Laws  of  1876,  and  chap.  171,  Laws  of  1877), 
which  has  contracted  with  the  town  or  viUage  to  famish  it  with  specified 
water  facilities,  for  an  agreed  compensation,  is  not  thereby  constituted  a 
governmental  agency,  and  its  property  is  subject  to  tax.ation. 

City  of  Boehuter  v.  Bush  (80  N.  Y.  802),  distinguished. 

(Argued  June  24,  1884  ;  decided  October  21,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  tlie  fourth  judicial  department,  entered  upon  an 
order  made  at  the  May  term,  1883,  which  affirmed  a  judgment 
of  Special  Term  dismissing  a  writ  of  ceHiorari,  brought  to  re- 
view the  proceedings  of  the  assessors  of  the  town  of  Mt.  Mor- 
Sickels  — Vol.  LII.  13 
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ris,  in  entering  upon  their  asseBsment-roll  the  real  estate  and 
property  of  the  relator. 

The  relator  is  a  corporation  organized  under  the  statutes  pro- 
viding for  the  incorporation  of  water-works  companies,  and  is 
located  in  the  village  of  Mt.  Morris.  It  had  entered  into  a 
contract  with  said  village,  the  substance  of  which,  so  far  as 
material,  is  set  forth  in  the  opinion. 

TT.  A.  Sutherland  for  appellant.  By  virtue  of  the  pos- 
session, control  and  absolute  use  which,  under  the  contract, 
the  village  has  of  the  water-works,  it  has  made  this  system  of 
water- works  one  of  the  means  or  agencies  of  government  dur- 
ing the  continuance  of  the  contract,  and  the  operation  of  this 
means  or  agency  cannot  be  taxed  or  impeded  by  any  civil 
power.  {City  of  Rochester  v.  Town  of  Rushy  80  N.  T.  303 ; 
Leonard  v.  City  of  Brooklyn^  71  id.  498  ;  Darlington  v.  City 
of  N,  T^  31  id.  139  ;  Zmiisville  v.  Commonwealth^  1  Duvall, 
295 ;  HoUiday  v.  FHsbee^  15  Oal.  530 ;  Davenport  v.  /tw.  Co.^ 
17  Iowa,  276  ;  New  Orleans  v.  Ins.  Co.,  23  La.  Ann.  1.)  The 
question  of  exemption  turns  not  upon  the  ownership  of  any 
property,  but  upon  the  right  to  its  use  by  the  government  in 
the  discharge  of  a  legitimate  governmental  function,  whether 
this  right  to  so  use  it  is  acquired  by  ownership  or  contract. 
(Cooley  on  Tax.  57-74 ;  2  Dill.,  §  615 ay  Collector  v.  Day,  11 
Wall.  127;  McCuUochy.  /Ste^,  4  Wheat.  316,318;  Osljome 
V.  U,  8.  BL,  9  id.  738 ;  People  v.  Com'rs,  23  N.  Y.  192-204 ; 
City  of  Rochester  v.  Rush,  80  id.  308 ;  Leonard  v.  Reynolds, 
7  Hun,  73 ;  W.  U.  Td.  Co.  v.  State,  15  Otto,  460,  466 ;  Sec'd 
Nat.  Bh  V.  CaldwM,  13  Fed.  Rep.  429;  27  Alb.  L.  J.  99.) 
The  operation  of  the  company  is  wholly  public,  and  the  ser- 
vice to  the  village  is  the  only  business  which  it  is  capable  of 
performing.  {Darlington  v.  City,  31  N.  Y.  204;  SO  id. 
308,  309.) 

J.  A,  Van  Derlip  for  respondents.  All  lands  and  all  per- 
sonal estate,  whether  owned  by  individuals  or  corporations,  are 
liable  to  taxation,  subject  to  certain  specified  exemptions.     (1 
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R  S.  387,  §  1;  People,  ex  rel.  M.  F.  Ins.Co.,  v.  ComWs,  76 
N.  Y.  73.)  The  fact  that  the  water-works  company  is  used  by 
the  village  as  an  agency  in  the  performance  of  a  municipal 
duty  establishes  no  such  immunity  from  taxation  as  the  relator 
demands.  {McOvUoch  v.  State,  4  Wheat.  436;  TT.  U,  Tel. 
Co.  V.  Texas,  27  Alb.  L.  J.  229.) 

Danfobth,  J.  The  property  in  question  is  so  clearly  within 
the  statute  which  subjects  all  lands  and  personal  estate,  whether 
owned  by  individuals  or  corporations,  to  taxation  (1  R.  S.  387, 
§  1,  as  amended  by  Laws  of  1881,  chap.  293),  that  we  think 
it  unnecessary  to  follow  in  detail  the  elaborate  argument  of 
the  appellant.  It  does  not  profess  to  bring  the  case  witliin 
any  of  the  exemptions  specified  in  the  statute  {supra,  §  1),  and 
it  fails  to  show  any  foundation  for  the  claim  that  the  system 
of  water- works  in  which  the  property  was  employed,  was  in 
any  sense  a  means  or  agency  of  village  government.  On  the 
contrary,  it  is  apparent  that  the  relator  was  organized  for  pri- 
vate gain ;  that  to  increase  this,  it  entered  into  a  contract  rela- 
tion with  the  village,  and  thereby  undertook  for  the  substan- 
tial pecuniary  consideration  of  $1,035  paid  annually,  and  an 
exemption,  while  the  contract  lasted,  from  the  payment  of 
village  taxes,  to  furnish  it  with  certain  limited  and  specified 
water  facilities  for  the  space  of  thirty  years,  and  if  during  that 
time  it  failed  to  do  so  by  reason  of  the  faulty  construction  of 
the  works,  or  damage  to  them  by  the  elements,  to  accept  a 
compensation  reduced  in  a  manner  provided  for  in  the  contract. 

Here  are  express  stipulated  advantages  to  each  party,  and 
nothing  can  be  implied  in  favor  of  either.  The  relator  agrees 
to  furnish  two  watering  troughs  and  drinking  fountains  with 
the  necessary  supply  of  water,  and  give  to  the  village  of  Mt. 
Morris  "  the  full  use  "  of  certain  "  hydrants  and  water  flowing 
therefrom  for  the  purpose  of  extinguishing  fires  and  for  the 
drilling  or  exhibition  and  parade  of  the  fire  department." 
These  are  the  facilities  above  referred  to.  Upon  such  facts  it 
cannot  be  fairly  said  that  tlie  means  by  which  the  company  are 
enabled  to  furnish  the  facilities  are  devoted  to  public  use.     On 
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the  contrary,  they  are  devoted  simply  to  the  earning  of  money 
for  the  relator,  and  when  payment  ceases,  the  obligation  to  fur- 
nish the  facilities  is  put  an  end  to.  The  public  have  no  claim 
except  as  it  is  secured  by  this  payment.  In  that  respect  they 
take  their  place  with  other  customers,  and  must  respond  accord- 
ing to  the  agreement. 

An  agency  whose  very  existence  depends  upon  the  fulfill- 
ment of  a  contract,  or  the  will  of  a  third  party,  cannot  be 
treated  as  a  govenimental  agency.  It  has  no  inherent  powers, 
and  its  exercise  depends  upon  conditions  over  which  the  muni- 
cipality has  no  control.  The  property  may  be  taken  for  debt, 
insolvency  cause  its  distribution  among  creditors,  or  by  the 
mere  action  of  its  stockholders  its  capital  may  be  reduced. 
(Laws  of  1877,  chap.  171.) 

We  are  unable  to  regard  such  a  body  as  in  any  sense  an 
agent  or  instrument  of  the  village  corporation.  It  is,  there- 
fore, unnecessary  to  review  the  numerous  cases  collated  and 
discussed  by  the  learned  counsel  for  the  appellant.  They 
relate  to  transactions  of  a  public  nature  and  to  instrumentali- 
ties of  government.  None  of  them  warrants  the  conclusion 
to  which  we  are  asked  to  come.  The  State  authorizes  the  forma- 
tion of  water-works  companies  in  its  towns  and  villages  (Laws 
of  1877,  chap.  171),  but  it  does  not  require  one  so  organized  to 
supply  water  to  the  town  or  village,  nor  does  it  require  the 
town  or  village  to  take  its  supply  of  water  from  the  company 
so  formed.  In  the  case  of  Mt.  Morris,  its  board  of  trustees  is 
given  power  and  authority  to  contract  with  any  water  com- 
pany for  water  and  collect  the  amount  agreed  to  be  paid  in 
such  contract,  as  other  village  taxes  arc  assessed  and  collected 
(Laws  of  1879,  chap.  366),  and  it  may  be  conceded  that  the 
legislature  might  have  exempted  from  taxation  the  property 
through  which  the  contract  was  to  be  carried  out.  But  it  was 
not  done.  Exemption  from  village  taxes  was  secured  by  con- 
tract, but  that  in  no  way  affects  the  town,  and  we  discover  no 
reason  why  its  officers  diould  not  place  the  property  in  ques- 
tion upon  its  assessment-rolls  for  assessment  and  taxation. 

Within  the  rule  contended  for  by  the  appellant,  a  corpoi*a- 
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tion  oi^nized  for  the  construction  of  stone-crushing  machines, 
to  prepare  material  for  streets,  street  sweepers,  or  fire  engines, 
or  the  like»  might  successfully  argue  that  its  real  estate  should 
be  exempt  from  taxation  because  it  had  contracted  to  supply 
those  implements  to  some  municipality,  to  be  used  by  it  in 
performance  of  duties  imposed  by  law.  In  those  cases  it  might 
in  some  general  sense  be  said  that  the  corporation  owning  the 
property  was  in  the  service  of  the  town  or  city  with  which  it 
contracted.  The  case  before  us  presents  that  feature,  but  it 
cannot  be  said,  upon  principle  or  authority,  that  it  is,  therefore, 
exempt  from  taxation. 

In  the  City  of  Rochester  v.  Rush  (80  N.  Y.  302)  the  prop- 
erty involved  belonged  to  the  city  —  had  been  purchased 
under  the  compulsion  of  a  legislative  act  for  a  public  purpose 
only,  and  was  so  retained  by  it.  It  was,  therefore,  thought  to 
be  exempt  from  taxation^  The  doctrine  of  that  case  has  no  ap- 
plication here.  The  village  of  Mt.  Morris  has  no  interest  in,  or 
concern  with,  the  property  sought  to  be  taxed.  It  has  simply  the 
obligation  of  its  owners,  the  water-works  company,  and  it,  and 
not  the  municipality,  is  the  tax  payer.  Whether  the  tax  is  im- 
posed or  not,  the  obligation  will  remain.  The  learned  counsel 
for  the  appellant  seems  to  suppose  the  obligation  could  not  be 
enforced,  nor  if  broken,  damages  assessed,  but  those  questions 
are  not  here.  Nor,  if  well  founded,  would  such  contention 
aid  the  appellant.  It  might  suggest  that  the  affairs  of  the  vil- 
lage had  not  been  well  looked  afteir,  but  would  afford  no 
reason  why  the  property  of  the  relator  should  be  exempt  from 
its  contribution  in  common  with  other  property  within  the 
limits  of  the  town  to  a  just  share  of  the  public  burden. 

The  decisions  of  the  Special  and  General  Terms  are  well 
made,  and  it  follows  that  the  judgment  appealed  from  should 
be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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[lao  322     Jacob  Stroher,  Ilespoudent,  v,  Philip  B.  Elting,  Appellant. 

Defendant  and  one  McC.  entered  into  an  agreement  by  which  the  former 
agreed  to  furnish  team,  wagon,  etc.,  for  the  purpose  of  carrying  passen- 
gers,  the  latter  was  to  gather  the  passengers,  collect  fares  and  divide  the 
receipts  with  defendant  in  certain  proportions.  Plamtiflf,  while  walking 
in  a  public  street,  was  knocked  down  and  run  over  by  the  team  and  wagon 
furnished  by  defendant  under  the  agreement.  McC.  was  driving 
the  team,  and  through  his  negligence  the  accident  happened.  De- 
fendant was  not  present.  In  an  action  to  recover  damages,  held,  that  as 
to  third  parties,  each  of  the  parties  to  the  agreement  became  the  agent 
of  the  other  in  the  prosecution  of  a  common  enterprise,  and  so  liable  for 
the  other's  negligence  in  regard  thereto ;  and  tliat,  therefore,  the  action 
was  maintainable. 

(Argued  June  35,  1884 ;  decided  October  21»  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  May  24,  1882,  which  affinned  a  judgment  in 
favor  of  plaintiff,   entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Lewis  K  Carr  for  appellant.  Defendant  was  not  liable  fo,r 
the  negligence  of  the  driver  of  the  team ;  the  relation  of  mas- 
ter  and  servant  did  not  exist  between  them.  {McMuUeii  v. 
Iloyt,  2  Daly,  275 ;  Boniface  v.  Eelyea,  5  Abb.  [N.  S.]  259, 
263 ;  Blake  v.  Fe7^ris,  5  N  Y.  48 ;  MiiUiga?i  v.  Wedye,  13 
Ad.  &  El.  737  ;  Fowl^s  v.  Htidwn,  36  Eng.  L.  E.  162 ;  Hajp^ 
son  v,  Cubitt,  9  M.  &  W.  70 ;  Quanman  v.  Bennett^  6  id. 
603 ;  Loughev  v.  Pointer^  5  B.  &  C.  547 ;  Oourdier  v.  Cor- 
viack^  2  E.  D.  S.  254 ;  Town  of  Pierrepont  v.  Loveless^  72 
N.  Y.  211 ;  Wharton  on  Neg.,  §§  177,  181,  182;  2  Thompson 
on  Neg.  892,  893  ;  Bissel  v.  Toi^rey^  65  Bai-b.  188 ;  Blachwell 
V.  Wiswall,  24  id.  355  ;  Michael  v.  Stanton^  3  Hun,  462 ; 
Fentoii  V.  Duhlin  S,  Packet  Co.^  8  Ad.  &  El.  835 ;  Dalydl  v. 
Tyrer,  El.,  Bl.  &  El.  906  ;  Woodward  v.  Washburn,  3  Den. 
369 ;  Wood's  Master  &  Servant,  §§  230,  232 ;  Greene  v.  Wag- 
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goner^  2  Hilt.  297 ;  Kvmhall  v.  Cushman^  103  Mass.  194 ;  Xelr- 
hgg  V.  Payne,  21  Ind.  675 ;  NorHs  v.  Kohler^  41  N.  Y.  42.) 
Neither  was  the  relatioD  of  principal  and  agent  established  be- 
tween defendant  and  the  driver,  (i  Wait's  Actions  &  De- 
fenses, 215,  235 ;  Lewis  v.  IngersoU,  3  Abb.  Ct.  App.  55  ;  2 
Kent's  Com.  633.)  There  was  no  partnership.  If  there  was, 
defendant  was  not  liable  for  the  driver's  negligence.  {Smith 
V.  Bodine,  74  N.  Y.  30 ;  Conkliii  v.  Barton,  43  Barb.  435 
BurcJde  v.  Echliart,  3  N.  Y.  132 ;  Prouty  v.  Swift,  51  id.  594 
Richa/rdson  v.  Hxighitt,  76  id.  55 ;  Burnett  v.  Snyder,  id.  344 
Heimstireet  v.  Howland,  5  Den.  68  ;  Putnam  v.  Wise,  1  Hill, 
234 ;  Eager  v.  Crawfm^d,  76  N.  Y.  97 ;  Beecher  v.  Bush,  5 
Mich.  188  ;  Cox  v.  Hwkham,  8  H.  L.  Cas.  268,  306  ;  BuUen 
V.  Sharp,  L.  R.,  1  C.  P.  86 ;  Eastman  v.  GlarTc,  53  N.  H.  276 ; 
16  Am.  Eep.  192 ;  Ambler  v.  Bradley,  6  Vt.  119 ;  AngeU  v. 
Cook,  2  T.  &  C.  175 ;  Bowman  v.  Bailey,  10  Vt.  170 ;  Rob^ 
erts  v.  Johnson,  58  N.  Y.  613.)  Kecoveries  against  one  for 
the  negligence  of  another  are  not  sustained  except  where  the 
proof  clearly  shows  that  the  one  doing  tlie  act  was  the  servant 
or  agent  of  the  one  sought  to  be  charged.  {^Blackwell  v.  Wis- 
weU,  24  Barb.  355 ;  Blake  v.  Ferris,  5  N.  Y.  49 ;  Isaacs  v. 
Third  Ave.  R,  R.  Co.,  47  id.  122;  Wright  v.  Wilcox,  19 
Wend.  343 ;  Boniface  v.  Relyea,  5  Ab'b.  [N.  S.]  269  \  Michael 
V.  Stanton,  3  Hun,  462.)  Whether  the  relations  between 
defendant  and  the  driver  were  such  that  the  former  was  liable 
for  the  negligence  of  the  latter  was  an  inference  to  be  drawn 
from  the  facts,  and  was  a  question  for  the  jury.  (2  Thompson 
on  N"eg.  899,  §  9;  Butler  v.  Finck,  21  Hun,  210;  Wait  v. 
Ag.  Ins.  Co.,  13  id.  371;  Di^ake  v.  Elwyn,  1  Gaines,  184; 
Post  V.  Kimherly,  9  Johns.  470,  504.)  It  does  not  follow  that 
the  driver  must  have  been  defendant's  partner  or  servant  be- 
cause he  drove  the  latter's  team.  {Felton  V.  DeaU,  22  Vt.  170 ; 
Ladd  V.  Chotard,  1  Ala.  366 ;  5  Den.  68 ;  Putnam  v.  Wise, 
1  Hill,  234;  Bouman  v.  Bail^,  10  Vt.  170;  6  id.  119 ;  2  T. 
&  C.  176.) 

John    W.  Lyon  for  respondent.     The  defendant  and  the 
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driver  were  partners  in  a  joint  enterprise.  {LeggeU  v.  Hyde^ 
58  N.  Y.  272;  5  Wait's  Actions  and  Defenses,  111,  §  4  ;  Cutr 
ler  V.  Bettman^  1  Bosw.  490 ;  Champion  v.  Bostwick^  18 
Wend.  175.)  Assuming  that  defendant  and  the  driver  were 
partners,  then  plaintiff  could  proceed  at  his  option  against  them 
jointly  or  severally  in  this  an  action  of  tort.  {Roberts  v.  Johnson^ 
58  N.  T.  613,  616 ;  Creed  v.  Hartman,  29  id.  591 ;  Phelps  v. 
Wait^  30  id.  78 ;  Champion  v.  Bostwick^  18  Wend.  175.)  An 
amendment  of  the  complaint  alleging  a  copartnership  was  not 
necessary.  {Bate  v.  Graham^  1  Kern.  237.)  Defend^^nt  is 
concluded  at  this  time  by  the  pleadings  as  they  now  exist. 
{Clark  V.  Daley,  20  Barb.  67;  1  Kern.  237 ;  PraU  v.  H,  R. 
R.  R.  Co.,  21  N.  Y.  305  ;  Narrower  v.  Heathy  19  Barb.  331 ; 
Sarris  v.  Tu7nbridge,  83  N.  Y.  92,  97 ;  Code  of  Civ.  Pro., 
§  723 ;  Reeder  v.  Sayre,  70  N.  Y.  180,  189.) 

Danfobth,  J.  The  plaintiff,  while  walking  in  a  public  street 
in  the  village  of  Port  Jervis,  was  knocked  down  and  run  over 
by  a  team  of  horses  and  wagon  belonging  to  the  defendant.  He 
was  injured,  and  brought  this  action  to  recover  compensation 
for  the  damages  sustained.  The  plaintiff  had  a  verdict,  which 
the  Special  Term  refused  to  set  aside,  and  judgment  followed 
in  his  favor.     It  was  affirmed  by  the  General  Term. 

The  case  shows  that  the  defendant  was  not  present  at  the 
collision,  and  npon  appeal  to  tliis  court  the  only  question  raised 
is,  whether  the  learned  trial  judge  erred  in  holding  as  matter  of 
law  that  he  was  liable  for  the  driver's  negligence.  There  was 
no  dispute  as  to  the  facts.  The  team  was  owned  by  the  defend- 
ant,  its  driver  was  one  McCann,  the  business  transacted  with  it 
was  the  carriage  of  passengers,  and  the  defendant,  testifying  in 
his  own  behalf  concerning  the  relation  between  McCann  and 
himself,  said,  in  subslance,  that  the  arrangement  was  that  he 
would  furnish  the  team  and  equipments,  and  take  care  of  them, 
and  McCann  gather  the  passengers  and  collect  their  fares, 
which  were  to  be  divided  in  the  proportion  of  three-quarters 
to  himself  and  one-quarter  to  McCann.  In  face  of  these  facts 
the  appellant  contends  that  the  relation  was  not  that  of  master 
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and  servant,  which  may  be  conceded,  and  also  argues  that  there 
was  no  partnersliip  between  them,  and  assuming  that  to  be  so, 
insists  that  there  can  be  no  liability  on  the  part  of  one  for  the 
other's  act,  and  we  must  hold  that  way  or  the  appeal  fails. 

It  is  clear,  however,  that  there  was  a  contract  relation  be- 
tween them.  They  undertook  to  engage  together  in  a  money- 
making  occupation,  to  which  one  contributed  as  capital  the 
horses,  harness  and  wagon,  and  food  and  care  for  the  team,  and 
tiie  other  his  personal  services.  The  reward  of  each  was  to  be 
derived  from  the  avails  of  the  business  as  such,  and  not  by 
way  of  compensation  either  for  services  or  use  of  property.  As 
to  third  persons,  therefore,  within  rules  too  well  settled  to  per- 
mit discussion,  each  became  the  agent  of  the  other  in  the  prose- 
cution of  the  common  enterprise,  and  liable  for  his  omissions 
and  faults  in  regard  thereto.  {Champion  v.  Bostwick,  18 
Wend.  175 ;  Zeggett  v.  Hydey  58  N.  Y.  272  ;  JSoberts  v.  John- 
son^ id.  613.) 

The  learned  counsel  for  the  appellant  also  claims  that  the  court 
should  have  directed  the  jury  to  inquire  whether  McCann  was, 
at  the  time  of  the  injury  complained  of,  in  a  separate,  inde- 
pendent business.  Such  fact  had  no  evidence  for  its  support, 
and  it  would,  therefore,  have  been  *  error  to  submit  it  as  one 
which  might  nevertheless  be  found. 

We  think  the  judgment  should  be  aflSrmed. 

All  concur. 

Judgment  affirmed. 


Daniel  N.  Ceouse  et  al.,  Eespondents,  v,  Lauba  Prothing- 
HAM  et  al.,  Appellants. 

If  the  declarations  of  a  party  can,  under  any  circumstances,  be  received  to 
raise  a  trust  or  create  an  interest  in  lands  in  another,  as  to  which 
qucBre,  they  must  be  clear  and  explicit,  and  point  out  with  certainty  the 
subject-matter  and  the  extent  of  the  beneficial  interest. 

Equity  cannot,  under  any  circumstances,  compel  the  performance  of  a  parol 
agreement,  vague  in  itfl  terms,  and  standing  upon  testimony  of  the  accu- 
racy  of  which  the  witness  is  himself  uncertain. 
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Id  au  action  brought  bj  plaintiffs  aa  judgment  creditors  of  the  defendant 
R.,  to  have  certain  real  estate  in  which  they  claimed  R.  had  an  interest 
charged  with  the  payment  of  their  judgment,  the  court  found  that  K. 
being  the  owner  of  the  land,  by  procurement  of  the  defendant  A.  F.,  con- 
veyed it  to  the  wife  of  the  latter,  by  deed,  reciting  a  consideration  of 
$2,300;  that  as  a  further  consideration  it  was  agreed  between  R.  and  A. 
F.  that  the  former  should  have  the  use  for  three  years  of  the  cellar  and 
first  floor  of  the  building  to  be  erected  upon  the  premises.  The  only  evi- 
dence upon  which  the  last  finding  was  based  was  testimony  of  admissions 
made  by  R.  after  the  conveyance  and  in  the  absence  of  A.  F.,  except  the 
testimony  of  one  witness  as  to  a  conversation  with  A.  F.  and  R.,  in  which 
the  former  said  he  had  bought  the  premises,  and  that  R.  was  to  have  the 
use  for  "  either  several  years  or  two  or  three  years,'*  the  witness  could 
not  say  which  as  it  was  out  of  his  memory.  Held,  that  the  evidence  was 
insufficient  to  sustain  the  finding  ;  but  if  sufficient  to  establish  an 
agreement  to  give  A.  F.  the  use  of  any  portion  of  the  premises,  it  was  in 
the  nat,ure  of  a  lease,  and  as  it  was  by  parol,  and  for  more  than  a  year, 
it  was  void  by  the  statute  of  frauds  (2  R.  S.  135,  §  6) ;  and  that  it  was 
not  such  a  contract  as  equity  would  decree  performance  of. 

After  the  execution  of  the  deed,  and  before  the  recovery  of  plaintiffs*  judg- 
ment, R.  made  a  general  assignment  for  the  benefit  of  his  creditors.  The 
assignee  accepted  the  trust,  entered  upon  the  performance  of  his  duties, 
and  it  appeared  that  the  assignor's  debts  greatly  exceeded  his  assets.  Held, 
that  if  R.  was  then  entitled  to  a  lease,  or  to  any  benefit  in  the  premises, 
the  right  passed  to  the  assignee,  and  plaintiffs  had  no  claim  which  they 
could  enforce  against  it. 

It  seems  that  if  such  an  assign^  ref  ases,  in  a  proper  case,  to  proceed  and 
get  in  the  assigned  property,  the  creditors  collectively,  or  one  in  behalf  of 
all  who  may  come  in  and  join,  may  compel  the  execution  of  tlie  trust  in 
equity,  or  may  cause  the  removal  of  the  assignee,  and  the  appointment 
of  another. 

In  either  case,  however,  a  decree  for  a  single  debt  would  be  erroneous;  the 
decree  must  follow  the  assignment,  and  the  fruits  of  a  recovery  be  dis- 
tributed according  to  its  terms. 

F.  8.  Bank  v.  Leggett  (51  N*.  Y.  554),  distinguished 

Grouse  V.  Frothingham  (27  Hun,  123),  reversed. 

(Argued  October  6,  1884  ;  decided  October  21,  1884.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  May  2,  1882,  which  affirmed  a  judgment  in  favor  of 
plaintiffs,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term.     (Reported  below,  27  Hun,  123.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 
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H.  A.  Stanton  for  appellants.  Declarations  made  by  the 
grantor  of  premises,  after  he  has  sold  the  same,  even  though 
he  continue  in  the  occupation  of  them  to  the  time  of  making 
such  declarations,  are  not  competent  evidence  as  affecting  the 
rights  of  the  grantee.  ( Vrooman  v.  King^  36  N.  Y.  477 ; 
Eckford  v.  De  Kay,  8  Paige,  101 ;  Abbott's  Trial  Evidence, 
711  ;  Foote  v.  Beecher,  78  N.  Y.  157.)  If  a  party  puts  upon 
the  stand  a  witness  who  is  for  any  reason  assailable,  that  party 
asserts  or  admits  the  credibility  of  that  witness.  {Pollock  v. 
Pollock,  79  N.  Y.  152;  Code  of  Civ.  Pro.,  §  838;  We(wer 
V.  B.  <&  W.  R.  R.  Co.,  3  T.  &  C.  270;  Bratich  v.  Zeuy,  11 
N.  Y.  Weekly  Dig.  326.)  Evidence  of  confessions  of  a  party 
should  always  be  scrutinized  and  received  with  caution,  as  it  is 
the  most  dangerous  evidence  that  can  be  admitted,  and  the 
most  liable  to  abuse.  (Loajo  v.  Mei^'Ua,  6  Wend.  268  ;  Barrett 
V.  Carter,  3  Lans.  72 ;  Harrison  v.  Aikeii,  2  Barb.  2 ;  Pa^e 
V.  Cagynn,  7  Hill,  381.)  Oral  admissions  of  Randolph  or 
Frothingham,  even  if  admissible  as  against  Mrs.  Frothingham, 
the  grantee,  cannot  have  the  force  of  creating  or  reserving  an 
interest  in  the  real  estate  in  Randolph,  the  grantor,  which  can 
only  be  created  by  a  written  instrument.  Kor  can  they  be 
permitted  to  contradict  the  terms  of  the  deed  itself.  (2  R.  S., 
§§  6,  7 ;  Cook  v.  Barr,  44  N.  Y.  156,  160,  161 ;  Sturdevant 
V.  Sturdevant,  20  id.  39 ;  DiUaye  v.  Greenough,  45  id.  445  ; 
Wheeler  v.  Reynolds,  66  id.  66.)  The  mere  refusal  to  perform 
a  parol  agreement  void  under  the  statute  of  frauds  may  be  a 
moral  wrong,  but  it  is,  in  no  sense,  a  fraud  in  law  or  equity. 
{Wheeler  v.  Reynolds,  66  N.  Y.  234,  235,  237.)  The  provision 
of  the  statutes  as  to  fraudulent  conveyances  should  not  be  con- 
strued in  any  manner  to  affect  or  impair  the  title  of  a  purchaser 
tor  valuable  consideration,  unless  it  appears  that  such  purchaser 
had  previous  notice  of  the  fraudulent  intent  of  his  immediate 
grantor,  or  of  the  fraud  rendering  void  the  title  of  such  grantor. 
(R.  S.,  part  2,  chap.  8,  title  3,  §  5 ;  3  R.  S.  [Banks'  6th  ed.] 
146 ;  2  R.  S.  [Edmonds'  ed.]  142;  Stertis  v.  Gage,  79  N.  Y. 
102;  Parker  v.  Connor  et  al,  93  id.  126.)  The  vendoi-'s 
fraudulent  intent  is  not,  nor  is  mere  inadequacy  of  price,  suffi- 
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cient  to  render  the  sale  void.  {Jaeger  v.  Kelly ^  52  N.  Y.  274.) 
Specific  performance  of  a  parol  contract  to  convey  real  estate 
will  only  be  decreed  where  the  contract  is  clearly  proved  and 
is  definite  and  certain  in  its  terms ;  and  the  acts  of  performance 
proved  must  be  solely  referable  to  the  parol  contract  sought 
to  be  enforced.  ( Wisemian  v.  LucJcainger^  84  N.  Y.  31 ; 
Oronhhite  v.  GronkkUe^  94  id.  327  ;  Wheeler  v.  Reynolds^  66 
id.  231 ;  Shakespeare  v.  Markham^  72  id.  403 ;  Erben  v. 
LoriUard,  19  id.  302,  304;  Hasher  v.  Retd,  45  id.  420  ;  Day 
V.  If.  F.  C\  a.  R.  Oo.y  51  id.  592.)  A  purchaser  for  value, 
innocent  of  fraud,  is  to  be  protected,  notwithstanding  his 
grantor  was  guilty  of  fraud,  which  as  to  him  renders  the  trans- 
fer void.  {Griffbi  v.  Ma/rquardt^  17  N.  Y.  29 ;  Yan  Wyck 
V.  Baker^  16  Hun,  170 ;  Waterhury  v.  Sturdevant^  18  Wend. 
353 ;  Ca/rpenter  v.  Muren^  42  Barb.  300 ;  Laidla/w  v.  Gil- 
inore^  47  How.  Pr.  68 ;  Bump  on  Fraudulent  Conveyance, 
407,  598 ;  Spavlding  v.  Norman^  51  N.  Y.  672 ;  Boyd  v. 
Dunlap^  1  Johns.  Ch.  478 ;  Bigelow  v.  Ayravlt^  46  Barb.  143  ; 
Van  Wyck  v.  Bake7\  16  Hun,  168-170.)  The  assignment 
vested  in  the  assignee  all  estate,  property,  real  and  personal, 
legal  or  equitable,  of  the  defendant  Randolph.  (3  R.  S.  [6th 
ed.]  18,  §  32 ;  2  Edm.  22 ;  Bates  v.  Graham,  11  N.  Y.  237 ; 
Everingham  v.  VanderhUt  12  Hun,  78  ;  Bolles  v.  Duff,  10 
Abb.  [N.  S.]  399 ;  First  National  Bank  of  Troy  v.  Cooper, 
47  How.  Pr.;  Wehh  v.  PeU,  3  Paige,  368-370;  Judd  v. 
Seared,  8  id.  548-553.)  Jurisdiction  is  given  in  this  class  of 
actions  in  aid  of  the  assignment,  and  the  proceeds  in  case  of 
recovery  are  to  go  into  the  hands  of  the  assignee  for  general 
distribution.  {Dewey  v.  Moyer,  72  N.  Y.  70-78 ;  Sands  v. 
Codwise,  4  Johns.  536 ;  Bate  v.  Graham,  11  N.  Y.  237 ; 
Goodwin  v.  Sharkey,  5  Abb.  [N.  S.]  67.)  A  deed  or  convey- 
ance not  acknowledged  or  witnessed  is  void  only  as  against 
purchasers  and  incumbrancers.  It  is  perfectly  good  between 
the  parties  and  all  persons  except  those  mentioned  in  the  stat- 
ute.    (2  R.  S.  [6th  ed.]  119,  §  158.) 

A.  M.  Beardsley  for  respondents.     Since  the  findings  of  the 
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trial  judge  have  been  affirmed  by  the  General  Terra,  no 
questions  of  fact  arising  on  conflicting  evidence  can  be  reviewed 
in  this  court,  and  the  same  must  be  taken  as  true.  (Code  of 
Civ.  Pro.,  §  1337;  In  re  Boss,  87  N.  Y.  514.)  Randolph 
had  an  equitable  interest  in  tlie  property,  the  value  of  which 
has  been  found  by  the  court  to  be  $750,  and  for  this  amoupt 
the  plaintiflEs  have  a  lien  on  the  property  deeded,  {Bennett  v. 
Ahrarm^  41  Barb.  619 ;  Story's  Eq.  Jur.,  §  330 ;  Hosfard  v. 
Merwin^  5  Barb.  51,  58;  WiUiams  v.  Vandeveer^  1  id  509; 
Lukms  v.  Aird,  6  Wall.  78 ;  Bump  on  Fraud.  Conv.  564 ; 
Rycm  V.  Dox^  34  N.  Y.  307 ;  Young  v.  Hermans,  66  id,  382.) 
The  conclusions  of  the  trial  court  declaring  the  lien  follow 
directly  from  the  facts,  and  the  directions  as  to  the  manner  of 
its  enforcement  are  strictly  in  accordance  with  equitable  rules 
and  principles.  (  Van  Wyck  v.  Baker,  10  Hun,  39;  6  id.  168; 
DawUy  v.  Brown,  65  Barb.  107;  McCaffrey  v.  Rickey,  66 
id.  488 ;  Kennedy  v.  Barandon,  57  id.  209 ;  Bergen  v.  Car- 
man, 79  N.  Y.  153;  Code  of  Civ.  Pro,,  §  1877.)  A  party's 
declarations  in  his  own  behalf  are  to  be  received  with  suspicion, 
and  only  accepted  after  the  most  careful  scrutiny.  {Hunter  v. 
Westell,  84  N.  Y.  459 ;  Code  of  Civ.  Proc.,  §  838 ;  Old  Code, 
§  393.)  The  plaintiflEs  were  entitled  to  prosecute  the  action  for 
their  own  benefit,  notwithstanding  the  fact  that  an  assignment 
had  been  made  by  the  debtor,  and  that  the  assignee  was  still 
in  office.  (2  R.  S.  174,  §  38;  3  R.  S.  [6th  ed.],  190;  re-en- 
acted Code  of  Civ.  Pro.,  §  1871 ;  2  T.  &  C.  614, 618 ;  71  N.  Y. 
319.)  Prior  to  the  passage  of  chapter  314  of  the  L^ws  of  1868, 
a  voluntary  assignee  could  not  have  maintained  an  action  for 
the  relief  sought  in  this  case.  {Storm  v.  Davenport,  1  Sandf. 
Ch.  135,  137;  BrovmeU  v.  CvHiae,  10  Paige,  218-219; 
Mackey  v.  Caime,  5  Cow.  547,  585 ;  Browning  v.  Hart,  6 
Barb.  95 ;  Potter's  Dwarris,  184-187.)  As  the  assignee  failed 
to  consider  the  sale  fraudulent  and  to  take  active  measures,  the 
legal  eflEect  is  the  same  as  if  he  openly  insisted  that  it  was  not 
fraudulent.  Creditors  are,  in  such  cases,  entitled  to  bring 
suits  in  their' own  behalf.  {Bates  v.  Graliam,  11  N.  Y.  237, 
242;    Ft.  Stanwix  Bk.  v.  Zeggett,  61  id.  554.)     The  insol- 
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vency  of  Randolph  prior  to  and  at  the  time  of  bringing  snit 
gives  judgment  creditors  the  right  to  compel  the  application  of 
the  unpaid  consideration  in  payment  of  their  debts,  although 
the  grantee  may  have  received  the  conveyance  in  good  faith, 
and  in  ignorance  of  insolvency,  or  of  the  facts  charging  her 
with  notice  of  the  law.  (Story's  Eq.  Jur.,  §  362  and  note,  and 
§  369;  1  Johns.  Oh.  482;  4  Johns.  536;  Hoffman's  Ch.  419; 
46  Barb.  143  ;  7  Lans.  345;  4  Hun,  642;  16  id.  168;  20  id. 
492 ;  10  N.  Y.  227 ;  65  id.  78 ;  16  Eng.  Rep.  [Moak's  ed.]  666 ; 
Bump's  Fraud.  Conv.  564;  6  Wall.  312;  Bigelow  on  Fraud, 
136;  11  Paige,  495,  589;  16  Hun,  170;  2  Johns.  Ch.  35;  12 
Hun,  308 ;  12  Wend.  41 ;  20  How.  [U.  S.]  45  ;  8  Wall.  362; 
23  How.  477 ;  52  N.  T.  362 ;  Davis  v.  Leopold,  13  Weekly 
Dig.  337.) 

Danforth,  J.  The  plaintiffs,  as  judgment  and  execution 
creditors  of  one  Randolph,  sought  by  this  action  to  have  cer- 
tain premises  now  owned  by  Laura  Frothingham  charged  with 
the  payment  of  their  debt,  upon  the  grounds,  first,  that  they 
were  conveyed  to  her  by  Randolph  with  intent  to  hinder  and 
delay  them  in  its  collection  ;  second,  that  notwithstanding  the 
conveyance  the  debtor  had  still  a  valuable  interest  in  the  prop- 
erty. The  first  is  not  sustained  either  by  the  finding  of  the 
trial  judge  or  the  evidence,  but  judgment  has  been  rendered 
in  favor  of  the  plaintiffs  upon  the  other  giound.  We  think 
it  cannot  stand  against  the  defendants'  exceptions. 

Tlie  trial  judge  found,  in  substance,  that  on  the  18th  of 
February,  1879,  and  prior  thereto,  Randolph  was  the  owner  of 
the  real  estate  in  question,  and  between  that  day  and  August 
2,  1879,  on  the  procurement  of  the  defendant,  Arthur  Froth- 
ingham conveyed  the  premises  to  Laura,  his  wife,  by  deed, 
reciting  a  consideration  of  $2,300,  which  was  paid  by  Arthur. 
He  also  finds  that  at  the  time  of  the  execution  and  delivery  of 
the  deed,  and  as  further  consideration  therefor,  it  was  agreed 
between  Randolph  and  Arthur  that  Randolph  should  have  the 
use  and  occupation  of  the  cellar  and  first  floor  of  the  new 
bnilding  to  be  thereafter  erected  on  the  premises  by  Arthur, 
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for  the  term  of  three  years  without  the  payment  of  rent ;  that 
the  fair  rental  value  of  that  portion  of  the  premises  was  seven 
hundred  and  fifty  dollars  for  the  three  years ;  that  no  part  of 
this  sum  has  been  paid,  and  the  learned  judge  declared  that 
the  plaintiffs  were  entitled  to  a  lien  therefor  upon  the  premises 
described  in  the  complaint,  to  be  enforced  through  sale  thereof 
by  a  receiver. 

We  are  unable  to  find  in  the  record  any  evidence  to  warrant 
the  finding  upon  which  this  conclusion  rests.  The  testimony 
given  by  the  plaintiffs,  with  a  single  exception,  consists  of  ad- 
missions said  to  have  been  made  by  Randolph  after  the  exe- 
cution and  delivery  of  the  deed  and  in  the  absence  of  Froth- 
ingham.  The  learned  counsel  for  the  respondents  disclaims  any 
advantage  from  that  class  of  testimony,  except  as  against  Ban- 
dolph,  and  insists  that  it  was  not  in  fact  received  by  the  trial 
judge  as  against  tlie  other  defendants.  The  only  testimony  to 
which  he  calls  our  attention,  or  which  an  examination  of  the 
case  discloses  in  any  degree  bearing  upon  the  defendant  Froth- 
ingham,  is  that  of  witness  S.,  who  speaks  of  a  conversation  in, 
he  thinks,  March  or  April,  1879,  in  regard  to  the  sale  of  the 
property,  when  Frothingham  "  said  he  had  bought  it,"  and 
exhibited  to  witness  "  a  map  or  picture  of  the  building  he  was 
going  to  place  on  the  premises  "  *  *  *.  He  adds :  "  I  asked 
how  much  he  had  given  for  them,  and  my  recollection  is, 
although  I  may  be  very  easily  mistaken,  that  he  said  $2,000, 
but  it  might  have  been  what  the  deed  says,  and  I  made  the 
remark,  I  would  have  given  more,  and  turned  to  Randolph 
and  said,  'I  offered  you  more  for  the  property  once,'  and 
Randolph  replied,  ^I  don't  remember,'  and  Frothingham 
spoke  and  said  Randolph  is  to  have  the  use  for  '  either '  sev- 
eral years,  or  two  or  three  years,  and  I  can't  say  which  as  it  is 
now  out  of  my  memory."  Frothingham  also  stated  that  the 
building  he  should  erect  would  cost  $8,000  or  $10,000,  and  the 
finding  of  the  court  is  that  it  was,  in  fact,  a  three-story  build- 
ing, erected  at  an  expense  of  upwards  of  $5,000  in  the  spring 
of  1879,  and  that  no  part  of  it  came  from  Randolph  directly 
or  indirectly. 
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In  weighing  this  evidence  we  are  not  permitted  to  consider 
its  flat  contradiction  by  Frothingham  and  Randolph,  for  that 
conflict  only  raised  a  question  for  the  trial  court ;  but  the  wit- 
ness himself  states  his  inability  to  give  the  exact  language 
used,  or  even  its  substance.  Thus,  the  evidence  is  not  only 
vague  and  uncertain,  but  the  witness  concedes  that  he  has  not  the 
ability  to  deliver  the  admissions  which  he  heard.  If  the  decla- 
rations of  a  party  can,  under  any  circumstances,  be  received  to 
raise  a  trust  or  create  an  interest  in  lands  in  another,  they  must 
be  clear  and  explicit,  and  point  out  with  certainty  the  subject- 
matter  and  the  extent  of  the  beneficial  interest.  We  have 
here  only  indefinite  expressions  of  an  intention  not  carried 
into  effect,  and  no  words  indicating  the  premises  to  be  enjoyed 
or  the  time  of  use.  There  is  no  agreement  proven.  But  if, 
as  the  plaintiffs  contend,  Frothingham  came  under  an  obliga- 
tion to  give  the  use  of  any  portion  of  the  premises,  it  was  by 
the  same  assumption  to  be  for  a  period  exceeding  one  year, 
and,  as  the  trial  court  has  found,  for  a  period  of  three  years. 
In  other  words,  it  was  a  lease  for  more  than  one  year  by  parol. 
It  is  plain  that  this  is  void  by  the  statute  of  frauds.  (2  R. 
S.  135,  §  6.)  Nor  does  the  evidence  disclose  either  fraud 
which  prevented  its  execution,  or  such  a  contract  as  equity 
would  decree  performance  of,  yet  such  relief,  if  any,  upon  the 
facts  found  by  the  court,  is  that  to  which  the  plaintiff  would 
be  entitled.  Such  is  his  claim.  But  equity  cannot,  under  any 
circumstances,  compel  the  performance  of  an  agreement  vague 
in  its  terms  and  standing  upon  testimony,  of  the  accuracy  of 
which  the  witness  is  himself  uncertain. 

There  is  another  diflSculty  in  tlie  plaintiffs'  way.  After 
execution  of  the  deed  to  Mrs.  Frothingham,  and  before  the 
recovery  of  the  plaintiffs'  judgments,  Randolph  made  a  general 
assignment  of  his  property,  real  and  personal,  to  one  M.  for 
the  benefit  of  all  his  creditors.  If  he  was  then  entitled  to  a 
lease  of  any  portion  of  the  premises,  or  to  any  benefit  in  them, 
the  right  necessarily  passed  to  his  assignee,  to  be  disposed  of 
for  the  benefit  of  all  creditors  interested  in  the  assignment. 
{Emigra/nt  Industrial  Savhiga  Bamk  v.  JRoche^  93  N".  Y.  374.) 
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The  fact  of  assignment  is  alleged  in  the  pleadings  of  each 
party,  and  is  found  by  the  trial  judge.  He  also  finds  in  con- 
formity with  the  plaintiffs'  allegation  that  the  assignee  accepted 
the  trust,  duly  qualitied  as  assignee,  and  entered  upon  the  per- 
formance of  his  duty  as  such,  and  is  still  assignee,  and  that  the 
debts  of  the  assignor  greatly  exceeded  his  assets.  Upon  these 
facts  I  am  unable  to  see  that  any  right  or  interest  remained  in 
the  debtor,  or  that  the  judgment  creditor  had  any  claim  which 
he  could  enforce  against  any  interest  which  the  debtor  might 
have  acquired  from  Frothingham.  {Spring  v.  Sho7%  90  N.  Y. 
538.)  This  difficulty  seems  to  have  occurred  to  the  pleader, 
for  the  complaint  alleges  that  before  the  commencement  of  the 
action,  the  assignee,  although  informed  of  the  facts  and  circum- 
stances above  referred  to,  declined  to  take  any  proceedings  in 
his  own  behalf,  and  disclaimed  all  right  and  interest  in  any 
money,  property  or  rights  which  might  be  recovered  or 
obtained  by  any  action  for  that  purpose. 

The  assignee  was  made  a  party  defendant,  but  does  not 
appear  to  have  answered.  These  allegations  were,  however, 
put  in  issue  by  the  answer  of  the  other  defendants,  and  in 
regard  to  them  there  is  no  finding  or  evidence;  whatever 
might  otherwise  be  their  effect,  they  cannot,  as  the  evidence 
and  proceedings  stand,  avail  the  plaintiffs  in  any  way.  Upon 
another  trial  the  case  may  be  changed,  but  even  then  a  judg- 
ment like  that  before  us  could  not  be  rendered.  If  such  an 
assignee  refuses  in  a  proper  case  to  proceed  and  get  in  the 
assigned  property,  the  creditor  collectively,  or  one  in  behalf 
of  all  who  may  come  in  and  join,  may  compel  the  execution  of 
the  trust  in  equity.  So  he  could  be  removed  and  a  more 
efficient  trustee  appointed,  but  in  either  case  a  decree  for  a 
single  debt  would  be  erroneous.  Nor  is  it  possible  for  an 
assignee  by  any  word  or  act  of  disclaimer,  to  relieve  himself 
from  the  obligation  to  collect  the  estate  and  distribute  it 
according  to  the  terms  of  the  assignment.  He  is  bound  to  all 
the  creditors,  and  their  rights  cannot  be  varied  at  his  option. 
If  otherwise,  a  preference  might  be  created  when  the  assign- 
ment was  silent,  and  by  refusing  to  sue  or  enforce  a  right  of 
SiCKELS — Vol.  LII.  15 
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property,  as  the  respondents  allege  was  done  in  the  case  before 
us,  an  assignee  coald  permit  a  favored  creditor  to  absorb  the 
property  of  the  estate  and  gain  priority  over  others.  No 
doubt  the  creditor  might  also  sue  if  the  assignee  improperly 
refused  to  do  so.  But  if  successful,  the  decree  must  follow  the 
assignment,  and  the  fruits  of  the  recovery  be  distributed  accord- 
ing to  its  terms.  {Bate  v.  Cfraham,  11  N.  Y.  237 ;  Evering. 
ham  V.  Vanderhilt^  12  Hun,  75 ;  Dewey  v.  Moyer^  72  N. 
Y.  70 ;  Spring  v.  SJiort,  aupra,) 

The  case  of  Eort  Stanwix  Bank  v.  Leggett  (51  N.  Y.  554), 
cited  by  the  respondents,  does  not  aid  the  plaintiffs.  In  that 
case  the  assignee  was  not  a  party,  and  no  objection  was  made 
by  answer  or  on  the  trial,  nor  did  it  appear  that  there  were 
other  creditors  having  an  interest  in  the  fund.  Here  there 
is  an  existing  assignment,  an  acting  assignee  and  creditors 
other  than  the  plaintiffs. 

As  the  record  now  stands  we  find  nothing  in  it  which 
entitles  the  plaintiffs  to  be  assisted  in  equity.  It  may,  how- 
ever, be  different  upon  another  trial,  and  that  it  may  be  had, 
the  judgment  appealed  from  should  be  reversed. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the 
event. 

All  concur. 

Judgment  reversed. 


Bronson  C.  Kumsey  et  al.,  Respondents,  v.  The  Orrr  of  Buf- 
falo, Appellant. 

As,  under  the  charter  of  the  city  of  Buffalo  (Tit.  7,  §  86,  chap.  619,  Laws  of 
1870),  an  assessment  is  presumptively  valid  although  in  fact  illegal, 
whenever  such  an  assessment  is  laid,  the  party  whose  lands  are  affected 
by  it  may  immediately  bring  an  action  to  have  it  declared  void  as  a  cloud 
on  title. 

In  such  an  action  it  appeared  that  the  assessment-roU  was  delivered  to  the 
city  treasurer  in  April,  1874;  the  land  was  sold  on  tho  assessment  in  April, 
1876,  and  bid  in  by  the  city.  The  action  was  commenced  in  January, 
1880.     The  charter  provides  (Tit.  7,  §  1)  that  assessments  shall  be  a  lien 
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upon  the  lands  assessed  for  five  jears  from  the  delivery  of  the  roll  to  the 
treasurer ;  also  that  a  notice  to  redeem  from  an  assessment  sale  may  be 
given  after  the  expiration  of  nine  months,  and  before  the  expiration  of 
three  years  from  the  sale  (§  28),  and  if  not  redeemed  within  three  months 
after  notice,  upon  affidavit  of  service  and  a  certificate  of  the  comptrol- 
ler  that  no  redemption  has  been  made,  that  the  common  council  may 
grant  to  the  purchaser  a  declaration  of  sale  (§  24).  which  shall  be  pre- 
sumptive evidence  of  the  legality  of  the  assessment  and  sale.  Defendant 
claimed  that  as  mchre  than  three  years  had  elapsed  between  the  sale  and 
the  commencement  of  the  action,  and  as  no  service  of  notice  to  redeem 
was  shown,  it  appeared  that  the  assessment  had  ceased  to  be  a  lien,  and 
80  the  action  was  not  maintainable.  Held  untenable:  that,  as  the  fact  of 
service  was  an  extrinsic  one.  not  of  record,  record  evidence  of  which  is 
not  required  to  be  made  until  the  purchaser  applies  for  a  declaration  of 
sale;  and  as  the  time  for  sach  application  had  not  expired,  so  far  as  the 
record  showed,  a  right  existed  in  the  purchaser  which  might  ripen  into 
a  presumptive  title,  and  a  case  was  made  out  for  the  relief  sought. 

(Argued  October  7, 1884 ;  decided  October  21,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made  May 
15,  1882,  which  affirmed  a  judgment  in  favor  of  plaintiffs, 
entered  npon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  have  an  assessment  for  a  local 
improvement  upon  certain  lands  of  plaintiffs  in  tlie  city  of 
Buffalo,  and  a  sale  thereunder  adjudged  illegal  and  void. 

The  facts  so  far  as  material  to  the  questions  discussed  are 
stated  in  the  opinion. 

i^.  A.  Matteson  for  appellant.  In  order  to  maintain  their 
action  plaintiffs  were  required  to  prove,  affirmatively,  that 
there  was  a  cloud  to  remove.  {Stuart  v.  Palmer,  74  N".  Y. 
183  ;  Wdls  V.  City  of  Buffalo,  80  id.  253 ;  Townsend  v.  The 
Mayor,  77  id.  542;  Sanders  v.  Village  of  Yonkers,  63  id. 
489 ;  Iiyerso7i  v.  Willis,  81  id.  277.)  Defendant  acquired  no 
permanent  rights  by  virtue  of  the  certificate  of  sale  issued  to 
it  by  the  comptroller  April  28,  1876.  {Marsh  v.  City  of 
JB^voklyn,  69  N.  Y.  284  ;  JSTeher  v.  Batch,  10  Abb.  N.  C.  431 ; 
88  N.  Y.  657.)  The  publication  of  the  resolution,  or  notice 
of  intention,  was  sufficient.     {Everson  v.  Johnson,  22  Hun, 
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115  ;  Pratt  v.  Tinckon^  21  Minn.  142;  Ex  pcurte  Zhorowahiy 
68  N.  T.  88,  98 ;  Stuart  v.  Palmer,  74  id.  190  ;  State  v.  Pat- 
tersoriy  4  N.  J.  L.  246.)  The  notice  inviting  proposals  was 
properly  published.  {Salter  v.  Burt,  20  Wend.  205 ;  Taylor 
V.  Corhiere,  8  How.  Pr.  385.)  The  assessors  acted  qiuim  judi- 
cially in  making  the  assessment,  and  must,  of  necessity,  be  the 
judges  of  what  property  is  benefited  and  what  not.  (Matter 
of  Eager,  46  N.  Y.  109 ;  MaUer  of  Gruger,  84  id.  621.)  Jf 
they  committed  an  error  and  adopted  an  erroneous  principle, 
the  only  mode  of  reviewing  their  action  is  by  certiorari. 
{Sherrna7h  v.  Clifton  Springs,  2  Hun,  390 ;  Kennedy  v.  Gity 
of  Tray,  77  N.  Y.  493.) 

George  Wadsworth  for  respondents.  The  defendant  has  no 
power  to  do  the  work  in  question  by  its  charter.  (See  Laws  of 
1870,  chap.  519,  tit.  9,  §  16,  p.  1205  ;  Laws  of  1853,  p.  503, 
§  26 ;  2  Laws  of  1870,  pp.  1205,  1206,  §§  18,  19.)  The  notice 
of  intention  was  not  duly  published,  therefore  the  assessment 
is  illegal  and  void  ;  for  when  notice  is  required  by  law  it  must 
be  fully  given.  {Stuart  v.  Palraer,  74  N.  Y.  183,  etc.;  Mer- 
ritt  V.  Port  Gheater,  71  id.  309 ;  Mushlitt  v.  Silverman,  50  id. 
360 ;  People  v.  BrooJdyn,  21  Barb.  484 ;  Doxtghty  v.  Hope, 
1  N.  Y.  79 ;  Sharp  v.  Speir,  4  Hill,  76 ;  Sharp  v.  Johnson, 
id.  92 ;  In  re  Flatbush  Avenue,  1  Barb.  286 ;  Thatcher  v. 
Powell,  6  Wheat.  119;  BrooJdyn  v.  Meserole,  26  Wend.  132; 
Van  Daren  v.  Mayor,  etc.,  9  Paige,  338.)  The  charter  requires 
that  when  objections  are  filed  to  the  confirmation  of  an  assess- 
ment-roll, the  city  clerk  shall  lay  such  objections  and  roll 
before  the  common  council,  and  the  common  council  shall  hear 
and  consider  them,  etc.  (2  Laws  of  1870,  p.  1192,  §  14;  Key- 
ser  V.  Mayo7\  etc.,  70  N.  Y.  497;  Stuart  v.  Palmar,  74  id. 
183 ;  Gram,ger  v.  Buffalo,  in  the  Superior  Court,  not  reported  ; 
In  re  Oarlton  St.,  78  N.  Y.  362.)  Actions  of  this  nature  can 
be  maintained  to  set  aside  and  enjoin  the  collection  of  illegal 
assessments,  under  the  charter  of  the  city  of  Buffalo.  {Gooke 
v.  Andrews,  40  N.  Y.  547 ;  Scott  v.  Onderdonk,  14  id.  9 ; 
AUen  v.  Buffalo,  39  id.  386 ;  Hatch  v.  Buffalo,  38  id.  276 ; 
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Lewis  V.  Buffalo,  29  How.  Pr.  336;  2  Laws  of  1870,  p.  1193, 
§  1 ;  2  Laws  of  1870,  p.  1199,  §  36  ;  2  Laws  of  1870,  p.  1193, 
§  3;  2  Laws  of  1870,  p.  1194,  §§  12,  13 ;  2  Laws  of  1870, 
pp.  1196, 1197,  §§  24-29.) 

Andbbws,  J.  By  the  defendant's  charter,  the  validity  of  an 
assessment  is  to  be  presumed,  and  the  burden  of  establishing 
its  invalidity  is  cast  upon  the  party  questioning  it.  (Ohap.  519, 
Laws  of  1870,  §  36.)  The  complaint  alleges  that  the  assess- 
ment in  question  was  illegal  and  void ;  the  court  found  in 
accordance  with  the  allegation,  and  there  was  no  exception  to 
the  finding.  The  fact  therefore  stands  without  question  that 
the  assessment  created  an  apparent  lien  upon  the  plaintiffs'  land, 
presumptively  valid,  although  imposed  without  authority  of 
law.  The  plaintiffs,  upon  this  state  of  things,  had  a  clear  right 
as  soon  as  the  assessment  was  laid,  to  come  into  court,  to  have 
it  declared  void  as  a  cloud  upon  their  title. 

The  action  is  defended  on  the  ground  that  by  reason  of  sub- 
sequent matters  the  cloud  had  been  removed,  and  that  at  the 
time  the  action  was  commenced,  no  cloud  existed  by  reason  of 
the  assessment,  or  of  the  subsequent  proceedings. 

The  assessment* roll  was  delivered  to  the  city  treasurer,  April 
1,  1874,  and  the  land  was  sold  on  the  assessment  April  28, 
1876,  and  bid  in  by  the  city.  It  is  claimed  that  the  certificate 
of  sale  executed  by  the  comptroller  does  not  conform  to  the 
statute.  It  is  a  sufficient  answer  to  this  point  that  the  com- 
plaint alleges  that  the  corporation  issued  and  delivered  to  the 
defendant  a  certificate  of  sale  in  conformity  with  the  charter, 
that  the  «ourt  found  that  this  allegation  was  true,  and  that 
the  finding  was  not  excepted  to.  The  defenddant  is  there- 
fore concluded  by  the  record  from  questioning  the  validity  of 
the  certificate  of  sale. 

The  defendant,  however,  mainly  relies  for  his  defense  upon 
the  point  that  by  the  provisions  of  the  charter  the  assessment 
had  ceased  to  be  a  lien  before  the  commencement  of  the  action, 
and  thatit  not  appearing  that  the  sale  was  followed  by  a  no- 


118  BuMSBT  efc  111.  V.  City  of  Buffalo.  [Oct., 

Opinion  of  the  Court,  per  Andrews*  J. 

tice  to  redeem,  served  within  three  years  thereafter,  the  sale 
had  become  inoperative  and  void. 

The  charter  provides  that  assessments  shall  be  a  Ken  upon 
the  land  upon  which  they  are  assessed,  for  five  years  from  the 
delivery  of  the  assessment-roll  to  the  treasurer.  (Ch.  7,  §  1.) 

This  action  was  commenced  January  10,  1880,  and  the 
five  years  from  the  delivery  of  the  roll  expired  April  1,  1879. 
But  the  sale  was  made  within  the  five  years  and  therefore 
during  the  continuance  of  the  lien.  The  lien  of  the  as- 
sessment was  terminated  by  the  sale  and  merged  in  the* 
right  of  the  purchaser  under  the  certificate  of  sale.  The 
fact  that  more  than  five  years  had  elapsed  from  the  de- 
livery of  the  assessment-roll  to  the  treasurer,  where  there 
has  been  an  intermediate  sale,  does  not  prove  that  there  is  no 
cloud  resulting  from  the  illegal  assessment.  The  lien  by  the 
sale  is  transmuted  into  a  claim  in  favor  of  the  purchaser,  under 
the  certificate.  The  charter  provides  tliat  a  notice  to  redeem 
from  a  tax  or  assessment  sale  may  be  given  after  the  expiration 
of  nine  months,  and  before  the  expiration  of  three  years  from 
the  sale  (§  23),  and  if  the  land  is  not  redeemed  within  three 
months  after  service  of  the  notice,  the  common  council  is  au- 
thorized to  grant  to  the  purchaser  or  his  assignees  a  declaration 
of  sale.  But  it  is  required  that  before  granting  such  declarar 
tion,  an  affidavit  of  service  of  notice  to  redeem  and  a  certificate 
of  the  comptroller  that  no  redemption  has  been  made,  shall  be 
filed  with  the  comptroller  (§  24).  It  is  also  provided  that 
such  declaration  shall  not  be  granted  after  the  expiration  of  five 
years  from  the  sale  (§  25),  and  when  granted  it  is  made  pre- 
sumptive evidence  that  the  tax  and  assessment  raised  was 
legally  impoi&ed,  that  due  proceedings  to  authorize  the  sale 
were  had,  and  that  the  sale  was  regular  (§  29). 

The  plaintiffs  commenced  their  action  within  five  years  after 
the  sale.  But  it  is  claimed  that  as  more  than  three  years  had 
elapsed  between  the  time  of  the  sale  and  the  commencement 
of  the  action,  the  whole  proceeding  was  a  nullity,  unless  the 
notice  to  redeem  had  been  served,  and  such  service  was  not 
shown.     But  this  was  an  extrinsic  fact  not  of  record,  and  record 
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evidence  thereof  is  not  required  to  be  made  until  the  purchaser 
applies  for  a  declaration  of  sale,  and  such  application  may  be 
made  at  any  time  during  two  years  after  the  expiration  of  the 
time  prescribed  for  the  service  of  notice  to  redeem.  The 
ease  therefore  was  this :  there  was  an  assessment  on  the  plaint- 
iflfs'  land  presumptively  valid,  although  in  truth  invalid,  fol- 
lowed by  a  sale  and  issuing  of  a  regular  certificate  of  sale  to 
the  purchaser,  creating  a  right  which  might,  so  far  as  the 
recoi-d  shows,  ripen  into  a  presumptive  title  to  the  land  by  the 
granting  of  a  declaration  of  sale  by  the  common  council.  If 
notice  to  redeem  had  been  served,  there  was  an  unquestionable 
cloud.  But  whether  it  had  been  served  or  not,  was  a  fact  not 
of  record,  and  no  purchaser  could  safely  buy  of  the  plaintiff 
without  investigating  and  ascertaining  this  extrinsic  fact. 
This  made,  we  think,  a  case  for  relief  within  the  authorities. 
{Orooke  v.  Andrews^  40  N.  T.  547 ;  Soott  v.  Onderdonk^  14 
id.  9.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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John  J.  Landers,  Respondent,  v.  The  Frank  Street  Method-  loi  wi 
1ST  Episcopal  Church  of  the  Cnr  of  Rochester,  Appel-  ^  Ja? 
lant. 

The  proviBiona  of  the  act  of  1813  providing  "  for  the  incorporation  of  re- 
ligiooa  societies "  (§  48,  chap.  60,  Laws  of  1818),  which  prescribe  the 
method  of  fixing  the  salary  to  be  paid  to  a  minister  of  a  corporation  or- 
ganized under  it,  are  exclusive,  and  imply  a  prohibition  of  any  other 
method . 

Accordingly  held,  where  the  salary  of  a  minister  of  a  Methodist  Episcopal 
church  was  fixed  by  the  quarterly  conference,  instead  of  as  prescribed 
by  said  act,  that  no  contract  obligation  was  imposed  upon  the  church  ; 
and  that  an  action  was  not  maintainable  against  it  to  recover  a  balance 
unpaid  of  the  salary  so  fixed. 

Landers  v.  Frank  St.  M.  E.  Church  (16  Hun,  840),  overruled. 

Under  the  rules  and  regulations  of  the  **  Methodist  Episcopal  Church  of 
ihe~ United  States,"  enacted  by  its  general  conference,  no  contract  rela- 
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tion  exists  between  a  society  belonging  to  that  church  and  its  minister. 
The  society  is  simply  a  contributor  to  a  general  fund  raised  by  voluntary, 
not  enforced  contributions,  for  the  support  of  ministers,  and  no  implica- 
tion arises  of  any  promise  on  its  part  of  compensation  to  the  minister 
assigned  to  it,  from  the  fact  that  service  is  rendered  by  him  and  received 
by  the  society.  The  minister  renders  service  not  upon  an  agreed  salary 
but  upon  an  allowance  for  support  to  be  paid  from  such  general  fund. 

In  the  absence,  at  least,  of  some  valid  express  agreement,  both  parties 
will  be  deemed  to  have  acted  under  the  obligation  of  duty  imposed  by  said 
rules. 

The  said  rules  and  regulations  are  not  in  conflict  with  said  act,  or  the  gen- 
eral  law  of  the  State,  are  binding  upon  the  assenting  members,  and  as 
to  them  have  the  force  of  contract. 

(Argued  June  20,  1884 ;  decided  October  28,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  at  the  January  term,  1881,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  by  plaintiff,  a  minister  of  the 
Methodist  Episcopal  church,  to  recover  an  alleged  balance  ol 
salary  due  him. 

Plaintiff,  pursuant  to  an  appointment  by  the  general  con- 
ference of  said  church,  had  charge  of  defendant's  church  edi- 
fice and  congregation  as  minister,  and  discharged  the  duties  of 
that  office  for  the  years  1873  and  1874.  Plaintiff  testified 
that  at  a  quarterly  conference  of  the  church  a  committee  was 
appointed  to  fix  the  amount  of  his  salary.  After  consultation 
with  him  for  the  first  year  the  amount  was  estimated  at 
$2,000,  which  estimate  was  accepted  by  the  quarterly  confer- 
ence and  by  him ;  that  he  fixed  the  sum  of  $1. 800  as  the  lowest 
sum  he  would  accept  for  the  second  year. 

Further  facts  appear  in  the  opinion. 

Edward  Webster  cfe  John  Van  Vaorhis  for  appellant.  The 
provisions  of  the  Discipline  are  binding  upon  every  Methodist 
minister,  and  form  a  part  of  the  contract  (if  it  can  be  called  a 
contract)  under  which  he  performs  his  services  as  pastor  of  a 
Methodist  church.     This  is  so  as  a  matter  of  law.    (Green's 
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Brice'B  Ultra  Vires,  12  ;  Watson  v.  Jones,  13  Wall.  679-722 ; 
Jiisley  V.  /.  B.  c&  W.  R.  E.  Go,,  4  T.  &  0.  16;  Angell  & 
Ames  on  Corp.  [4th  ed.],  §§  291,  297,  325 ;  North  Bwei*  Bank 
V.  Aymer,  3  Hill,  262 ;  Mechanics^  Bank  v.  New  Haven  B. 
R.  Co.,  13  N.  T.  599,  631,  634;  McGuUough  v.  Moss,  5 
Denio,  667 ;  Adriance  v.  Roome,  52  Barb.  399 ;  Dahney  v. 
Sevens,  40  How.  341,  345,  346 ;  Van  Bine's  Case,  6  Pick. 
187.)  There  is  but  one  way  in  which  any  religious  society  can 
make  a  contract  in  relation  to  salary,  and  that  is  by  the  votes 
of  a  majority  of  the  persons  entitled  to  elect  trustees,  a  meet- 
ing to  be  called  for  that  purpose,  and  the  ratification  thereof 
by  the  trustees  by  an  instrument  under  seal.  (Act  of  1813, 
§§  7,  8 ;  Petty  v.  Tooher,  21  N.  Y.  267-273 ;  People  v.  Tut- 
hiUj  31  id.  550;  Adriance  v.  Roome,  52  Barb.  411 ;  People 
V-  Uticalns.  Co.,  15  Johns.  383 ;  National  Bank  of  Genesee 
V.  Bostwick,  71  N.  T.  161 ;  McSpedon  v.  Mayor,  etc.,  20  How. 
Pr.  395 ;  Donovan  v.  Mayor,  etc.,  33  N.  Y.  291 ;  Robertson 
V.  BuUions,  11  id.  263;  Brady  v.  Mayor,  etc.,  20  id.  312; 
Bonesteel  y.  Same,  22  id.  168 ;  Gregory  v.  Sam^,  40  id.  273 ; 
Willard's  Eq.  Jur.  735 ;  2  Kent's  Com.  281 ;  Montgomery  v. 
Johnson,  9  How.  Pr.  232 ;  Manning  v.  Moscow,  Preshy'*ns, 
27  Barb.  52;  Mad.  Av.  Bap.  Gh.  v.  Oliver  St.  Bap.  Ch.,  30 
How.  Pr.  455.)  There  cannot  be  any  implied  contract  in  such 
a  case  arising  out  of  the  fact  of  the  performance  of  services. 
(15  Hun,  340.)  As  no  contract  was  made,  as  the  law  requires, 
and  nothing  was  done  "  in  opposition  to  and  in  disregard  of 
the  Discipline  of  the  church,"  no  recovery  could  be  had.  (An- 
gell &  Ames  on  Corp.,  §  291 ;  Nat.  S.  cfe  Z.  Bk.,  N.  T.,  v. 
Mech.  Nat.  Bk.,  N.  J.,  89  N.  Y.  469 ;  Lawyer  v.  Cipperly, 
7  Paige,  281 ;  German  Reformed  Church  v.  Busche,  5  Sandf. 
666.  See  3  K.  S.  248,  §  8 ;  Robertson  v.  BuUions,  1  Kern. 
243,  263 ;  Paddock  v.  Brown,  6  Hill,  530 ;  Humbert  v.  St. 
Stephefi^s  Church,  1  Edw.  Ch.  308 ;  Yawngs  v.  Ramson,  31 
Barb.  49.) 

H.  H.  Woodwa/rd  for  respondent.      Receiving  plaintiffs 
services,  after  a  request,  gives  rise  to  an  implied  assumpsit. 
SiCKELS  —  Vol.  LII.  16 


122    Lakdbbs  v.  Frakk  St.  M.  E.  Oh.  of  Bochester.    [Oct., 

Opinion  of  the  Court,  per  Danforth,  J. 

(15  Hun,  342,  343;  Dunn  v.  Rector^  etc.j  of  St.  Andrew* 8^  14 
Johns.  118;  Hooker  v.  Eagle  Bank,  30  K  Y.  83;  Trustees 
of  First  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co..  19  id. 
305.)  Section  8  of  the  act  of  1813  (3  K.  S.  [Edmonds'  ed.] 
639)  only  limits  the  power  of  trustees.  {Ebaiigh  v.  Oerman 
Reformed  Church,  3  E.  D,  Smith,  60.)  Acquiescence  and 
ratification  of  the  contract  is  fully  proven,  the  services  of  the 
plaintiff  having  been  rendered  in  the  presence  of  the  trustees 
and  congregation,  and  with  their  full  consent,  and  the  benefits 
having  been  received  without  objection.  {Hoyt  v.  Thompsons 
Eoir,  19  N.  Y.  207;  Lee  v.  PiUshurg  Coal  and  Mining 
Co.,  56  How.  Pr.  373;  Bank  of  Columbia  v.  PaUersorCs 
Adm'r,  7  Cranch  [U.  S.],  229;  19  Johns.  118;  1  Pick.  372 ; 
12  Wheat.  72;  14  Johns.  118;  Ang.  &  A.  on  Corp.  [8th  ed.] 
215  ;  Ooodey  v.  TJie  Colchester  cfe  Stone  Valley  R.  R.  Co.,  15 
Eng.  L.  &  Eq.  596-599;  East  N.'  T.  cfe  J.  Railw.  Co.  v. 
LighbaU,  36  How.  Pr.  481 ;  1  Keyes,  216;  8  Mass.  229;  22  Y. 
R  494;  SgoU  v.  Middletown  R.  R.  Co.,  86  N.  Y.  200; 
CasUe  v.  Lewis,  78  id.  131,  134,  135;  Parish  v.  Wheder, 
22  id.  494,  508-509 ;  Bissd  v.  M.  S.  <&  iT.  7.  R.  R.  Co., 
id  258;  DeOraff  v.  Am.  Linen  Thread  Co.,  21  id.  124; 
Flemming  v.  Village  of  Suspension  Bridge,  92  id.  368; 
Vestry  of  St.  Luke^s  Church  v.  MaUhews,  4  Desaus.  [S.  C]  Eq. 
587-594 ;  Brady  v.  Mayor,  etc.,  20  N.  Y.  319 ;  Edwards  v. 
City  of  Watertown,  61  How.  Pr.  463.)  Unless  restrained  by 
law  every  corporation  has  the  incidental  power  to  make  any 
contract  necessary  to  advance  the  objects  for  which  it  was 
created.  (Legrand  v.  Man.  and  Mec.  Association,  80  N.  Y. 
633.)  The  term  "  church  "  in  the  Discipline  is  never  applied  to 
the  local  society.  The  latter  is  distinguished  as  the  "circuit" 
or  "station,"  the  "charge"  or  the  "society."  (Sherman's 
History  of  the  Discipline,  p.  165,  §  219 ;  Baker  on  Dis.  68, 
subds.  1,  2;  Sherman's  Hist.  267,  §  500;  id.  269,  507.) 

Danforth,  J.  The  plaintiff  relied  upon  the  organization 
of  the  defendant  as  a  religious  corporation  under  the  laws  of 
this  State,  and  its  action  as  such  during  the  time  covered  by 
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the  transactions  in  question  ;  he  alleged  that  he  was  a  minister 
of  the  gospel,  and  in  that  capacity  employed  by  the  defendant 
as  pastor  of  its  church  and  congregation  during  the  conference 
years  of  1872  and  1873,  and  1873  and  1874 ;  that  he  rendered 
service  upon  that  employment  in  consideration  of  the  defend- 
ant's promise  to  pay  him  $2,000  for  the  first,  and  $1,800  for 
the  second  year;  that  of  these  sums  a  balance  of  $811.16  re- 
mained due  and  unpaid,  and  this  he  sought  to  recover. 

The  defendant  denied  that  such  or  any  contract  had  been 
made  by  it.  When  the  plaintiffs  rested,  and  again  at  the  close 
of  the  testimony,  the  counsel  for  the  defendant  moved  the 
trial  judge  to  dismiss  the  complaint  upon  the  ground  among 
others  that  there  was  no  evidence  of  any  agreement  having 
been  made  by  the  defendant.  The  motion  was  denied,  and  a 
verdict  having  been  rendered  for  the  plaintiff,  and  approved 
by  the  General  Term,  the  defendant  appeals. 

The  decision  turns  upon  the  question  presented  at  the  Cir- 
cuit ;  and  we  are  of  opinion  that  the  application  should  have 
been  granted. 

The  organization  of  the  defendant  was  effected  under  the 
act  providing  "for  the  incorporation  of  religious  societies." 
Laws  of  1813,  chap.  60.)  By  this  statute  the  trustees  are 
made  the  representatives  of  the  corporate  body,  and  charged 
with  the  exclusive"  control  of  all  its  temporalities.  (Id.,  §  4.)  It 
expressly  provides,  however,  that  it  shall  not  be  construed  to 
give  to  any  trustee  of  any  church,  congregation  or  society,  the 
power  to  fix  or  ascertain  any  salary  to  be  paid  to  any  minister 
thereof,  and  declares  that  the  same  shall  be  ascertained  by  a 
majority  of  persons  entitled  to  elect  trustees  at  a  meeting  to  be 
called  for  that  purpose,  and  when  fixed,  shall  be  ratified  by  the 
trustees  by  an  instrument  in  writing,  under  their  common  seal, 
"  which  salary,"  it  adds,  "  shall  thereupon  be  paid  by  the  said 
trustees  out  of  the  revenue  of  such  church,  congregation,  or 
society." 

It  is  obvious  from  an  examination  of  the  record  that  there 
was  no  compliance  with  any  of  these  provisions,  and  upon  a 
former  trial  a  nonsuit  had  been  granted  for  that  reason.     It 
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was  denied  upon  this  occasion  in  deference  to  the  decision  of 
the  General  Term,  by  which  the  nonsuit  had  befen  set  aside 
(15  Hun,  340),  and  a  ruling  made  that  notwithstanding  the 
statute  it  was  competent  for  the  parties  to  make  the  contract 
in  isuch  other  manner  as  they  saw  fit.  We  think  such  a  con- 
struction  destroys  the  efficacy  of  the  act.  It  removes  the  check 
which  was  intended  to  be  put  upon  the  authority  of  tf ustees 
{Petty  V.  Tooker,  21  N.  Y.  267),  and  takes  from  the  select 
body  of  corporators  (People  v.  TuthiUy  31  N.  Y.  550),  who 
were  considered  by  the  legislature  the  proper  persons  to  deal 
with  the  matter,  and  so  were  authorized  to  determine  the 
amount  of  salary  to  be  paid  (§  8,  auprd)^  the  power  to  do  so,  by 
conferring  it  upon  the  congregation*  at  large,  and  leaves  the 
evidence  of  the  obligation  to  be  determined  by  parol  evidence, 
rather  than  the  written  instrument  upon  which  alone  the  statute 
authorizes  payment  to  be  made.  When  a  statute  covers  the 
whole  subject,  and  prescribes  the  persons  who  may  bind  a 
corporate  body  and  the  manner  in  which  they  may  bind  it, 
resort  cannot  be  had  to  other  instrumentalities.  The  designa- 
tion of  certain  agents  and  methods  for  the  doing  of  an  act 
implies  a  prohibition  of  any  others.  {People^  ex  rel.  AtCy- 
GenH^  v.  Vtica  Ins.  Co,y  15  Johns.  357 ;  N.  Y.  FiremarC %  Ins, 
Co.  V.  Ely,  2  Cow.  678 ;  Orocker  v.  Whitney,  71  N.  Y.  161 ; 
Donovan  v.  Mayor,  etc.,  33  id.  291.) 

The  power  conferred  in  this  case  by  the  legislature  upon  the 
body  of  qualified  voters  and  the  trustees,  must  be  considered 
an  exclusive  power,  and  it  is  inconsistent  with  the  plaintiflPs 
claim.  Nor  is  any  case  made  for  a  recovery  upon  any  other 
ground.  The  evidence  established  that  the  defendant  was. a 
part  of  the  "Methodist  Episcopal  Church  of  the  United 
States,^'  and  that  the  plaintiff,  as  a  minister,  was  also  a  mem- 
ber of  that  body.  It  was  shown  that  the  laws  and  regulations 
of  the  church,  enacted  by  its  general  conference  and  contained 
in  its  "books  of  Discipline,"  were  binding  upon  its  churches 
and  its  ministers.  Among  other  things,  it  was  thereby  made 
the  duty  of  the  bishop  to  fix  the  appointment  of  the  preachers, 
of  the  church  to  accept  the  preacher  thus  assigned  to  it,  and  of 
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the  preacher  to  serve  as  minister  and  pastor  according  to  his 
appointment. '  It  was  also  provided  that  the  amount  necessary 
to  furnish  a  comfortable  support  to  the  preacher,  should  be 
estimated  by  a  committee  appointed  by  the  quarterly  confer- 
ence within  whose  jurisdiction  he  was  stationed,  without  re- 
gard to  the  pecuniary  ability  of  the  society,  or  the  probability 
whether  a  greater  sum  could  be  raised  for  the  object,  and  that 
certain  persons  called  stewards,  should  proceed  by  such  method 
as  they  judged  best,  to  raise  the  estimated  amount.  None  of 
these  functionaries  are  officers  of  the  society,  nor  are  they 
selected  or  appointed  by  it.  It  was  also  in  the  same  way  pro- 
vided "  that  in  no  case  should  the  church  or  conference  be 
holden  accountable  for  any  deficiency  as  in  case  of  debt." 

It  is  apparent  that  the  minister  who  renders  service,  does  so, 
not  upon  an  agreed  salary,  but  upon  an  allowance  for  the  sup- 
port of  himself  and  family,  to  be  raised  by  voluntary  and  not 
enforced  contributions,  and  those  coming  not  wholly  and  per- 
haps not  at  all  from  the  society  or  church  to  which  he  is  ap- 
pointed. Neither  the  Discipline  of  the  church  nor  its  princi- 
ples recognize  any  contract  relation  between  the  minister  and 
the  society.  Its  entire  policy  is  opposed  to  it.  It  regards 
its  ministers,  not  as  hirelings,  but  as  pilgrims  and  sojourners, 
and  its  societies  as  voluntary  contributors  to  a  general  fund. 
From  the  fact,  therefore,  that  service  is  rendered  and  ser- 
vice received,  no  implication  can  arise  of  any  promise  of 
compensation.  Both  parties  must,  in  the  absence,  at  least, 
of  some  valid  express  agreement,  be  deemed  to  have  acted 
nnder  the  obligation  of  duty  imposed  by  the  rules  to  which 
they  had  assented.  Whether  those  rules  could  have  been 
suspended  or  waived,  while  the  parties  remained  members  of 
the  body  declaring  them,  we  think  it  unnecessary  to  in- 
quire, for  the  evidence  falls  short  of  proof  that  any  inten- 
tion was  formed  to  do  so  by  either,  much  less  that  they  entered 
into  an  agreement  to  dispense  with  them. 

The  learned  trial  judge,  however,  instructed  the  jury  that 
the  obligation  imposed  by  the  rules  and  discipline  of  the  church 
was  a  moral  obligation  only,  and  not  one  recognized  as  a  bind 
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ing  legal  obligation  by  the  law  of  the  State.  In  this  we  think 
he  erred.  Tiie  rules  and  regulations  prescribed  by  the  Discipline 
of  the  church  are  binding  upon  the  assenting  membei*s,  and  as 
to  them  have  the  force  of  contracts.  That  iu  the  plaintiflPs  posi- 
tion. He  joined  the  conference,  received  his  appointment  as 
minister  over  the  church  and  society  in  the  usual  way,  and 
thus  became  subject  to  the  regulations  for  the  support  of  tbe 
preacher,  to  which  we  have  referred.  It  was  upon  the  faith 
of  such  submission  that  he  enjoyed  the  advantage  or  privilege 
of  membership,  and  he  cannot  now  maintain  a  claim  in  defi- 
ance of  them,  unless  they  are  inconsistent  with  the  geaeral  law 
of  the  State,  or  the  statute  under  which  the  defendant  was 
organized.  The  first  is  not  pretended,  and  there  is  nothing  in 
the  statute  which  prevents  members  of  a  voluntary  religions 
association  from  agreeing  among  themselves  as  to  the  condi- 
tions of  membership  and  its  liabilities  as  well  as  its  privileges, 
so  long  as  they  do  not  interfere  with  the  powers  and  functions 
of  the  corporation  declared  by  statute.  As  the  plaintiff  failed 
to  prove  the  promise  on  which  he  relied  as  a  cause  of  action, 
the  appeal  should  prevail. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


People  of  the  Statk  of  New  York,  Eespondents,  v.  Elsie 
Ryland,  Appellant. 

Defendant,  with  her  haaband  and  another,  were  indicted  for  forgery  in  the 
third  degree,  in  raising  a  check.  It  appeared  on  the  trial  tliat  defendant 
BQggeBted  the  idea  and  went  alone  to  a  store  where  she  procured  a 
check  for  $6,  upon  the  representation  that  she  desired  to  send  the 
money  that  evening  to  her  sister  or  mother  in  Philadelphia,  and  she 
could  not  obtain  an  order  at  the  post-office,  as  it  was  closed.  This 
check  she  delivered  to  her  husband,  who,  in  her  presence,  erased  with 
an  acid  the  name  of  the  payee  and  the  amount.  Subsequently,  when 
it  did  not  appear  that  she  was   present,  the  check  was   filled  in    for 
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the  sum  of  $165.50,  the  money  was  obtained  thereon,  and  $74  of 
that  sam  paid  to  defendant.  Held,  that  the  evidence  was  sufficient  to 
aathorize  a  finding  that  defendant's  participation  in  the  affair  was  vol- 
untary and  under  no  coercion  from  her  husband ;  and  also,  was  sufficient 
to  justify  a  conviction  of  defendant  as  a  principal,  not  simply  as  an  ac- 
cessory before  the  fact. 
The  proof  as  to  what  occurred  when  the  plan  was  suggested,  and  also  after 
defendant  returned  with  the  check,  in  reference  to  the  alteration  thereof, 
was  the  uncorroborated  testimony  of  an  accomplice.  Held,  that  there 
was  other  testimony  tending  "  to  connect  the  defendant  with  the  commis- 
sion of  the  crime,"  sufficient  to  meet  the  requirements  of  the  Code  of 
Criminal  Procedure  (§  399),  prohibiting  a  conviction  on  the  uncorrob- 
orated  testimony  of  an  accomplice. 

(Argued  October  6, 1884  ;  decided  October  28,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  January  17,  1883,  which  affirmed  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  city 
and  county  of  New  York,  entered  upon  a  verdict  convicting 
the  defendant  of  the  crime  of  forgery  in  the  third  degree. 

Defendant  was  indicted  with  her  husband  and  one  Wood- 
man. One  Crawford,  an  accomplice,  was  the  principal  wit- 
ness for  the  prosecution.  He  testified  that  he  was  at  the  house 
of  defendant  and  her  husband ;  that  she  said  she  would  go  to 
Demarest  &  Duncan  and  see  if  she  could  get  a  check,  and  she 
then  started  out  with  her  husband ;  about  four  hours  after- 
ward the  two  returned,  defendant  produced  the  check,  saying : 
"  I  have  got  it."  The  check  then  read,  "  Pay  to  the  order  of 
Georgiana  Mace  six  dollars."  Kyland  took  the  check,  applied 
acids,  which  erased  the  name  of  the  payee  and  the  amount. 
The  witness  then  left ;  the  next  morning  he  went  back  to  the 
house ;  Ryland  handed  him  the  check,  which  was  then  filled  in 
so  as  to  read,  "  Pay  to  the  order  of  George  Martin  one  hun- 
dred and  sixty-five  60-100  dollars ; "  the  witness  in  the  pres- 
ence of  defendant  handed  the  check  to  Woodman  and  went 
with  him  to  the  bank  upon  which  it  was  drawn,  where  Wood- 
man presented  it  and  obtained  the  money  thereon.  The  money 
was  divided,  defendant  receiving  $74,  the  witness  $60,  and 
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Ryland  $31.  The  witness  also  testified  that  the  filling  in 
of  the  check  was  in  Ryland's  handwriting  and  that  of  the 
indorsement  of  the  payee's  name  in  Woodman's^  Mr.  Dnncan, 
of  the  firm  of  Demarest  &  Duncan,  testified  that  defendant 
came  along  to  their  store  on  the  evening  in  question,  saying  she 
wished  to  purchase  a  check,  as  the  post>oflBce  was  closed  up,  to 
send  $6  to  her  sister  or  mother  at  Philadelphia  that  evening. 
The  witness  thereupon  gave  her  the  check  in  question,  which 
was  produced  and  read  as  stated  by  Crawford.  The  cashing 
of  the  check  was*  also  proved  by  the  cashier  of  the  bank. 
Further  facts  appear  in  the  opinion. 

Peter  Mitchell  for  appellant.  The  proof  of  defendant's 
marriage  to  Edward  0.  Wyland,  a  co-defendant,  raised  a  pre- 
sumption that  she  was  under  the  coercion  of  her  husband  while 
committing  any  illegal  act  in  his  presence.  (1  Bish.  Crim. 
Law  [7th  ed.],  §  359,  note  h;  note  to  Hex  v.  knight,  1  Car. 
&  P.  116;  Connolly's  Case,  2  Lew.  229.)  Where  a  pre< 
sumption  is  raised  in  favor  of  a  wife  being  coerced  into  the  com- 
mission of  a  crime  by  her  husband,  the  presumption  becomes 
fixed  and  permanent  unless  it  is  overcome  by  proof.  (1  Greenl. 
on  Ev.  [12th  Redf .  ed.],  §  28,  note  1 ;  Best  on  Presumpt. 
[6th  London  ed.],  §  428.)  The  defendant  did  not  make  any 
part  of  the  forged  instrument,  nor  did  she  alter  it,  nor  was  she 
present  when  her  husband  forged  it.  Therefore  she  is  not  a 
principal  in  either  the  first  or  second  degree.  (1  Bish.  Crim. 
Law  [7th  ed. ',  §  650,  notes  7  and  8.)  If  it  could  be  held  that 
defendant  went  and  got  the  check,  possessing  knowledge  that 
it  was  to  be  forged  b}'  her  husband,  she  could  be  prosecuted 
as  an  accessory  before  the  fact  to  the  forgery.  (Hex  v.  Soa/reSy 
2  East  P.  C.  974;  R  R  C.  C.  25.) 

Peter  B,  Ohiey  for  respondent.  Coverture  is  not  protection 
when  the  wife  is  shown  to  have  taken  an  active  and  willing 
part  in  the  commission  of  the  crime.  {Goldstein  v.  People^ 
82  N.  Y.  233 ;  Seller  v.  People,  77  id.  413.)  The  court  prop- 
erly refused  the  request  to  acquit  the  defendant  because  there 
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was  no  evidence  to  convict  her  of  any  unlawful  act  except 
that  of  an  uncorroborated  accomplice.  {People  v.  Costello^  1 
Den.  86,  87;  People  v.  Bavisy  21  Wend.  313,  314;  Lindsay 
V.  People^  63  N.'  Y.  143,  154;  In  re  N.  Y.  <&  JBarlem  P. 
P.  Co.  V.  Kip,  46  id.  551 ;  1  Greenl.  on  Ev.,  §  41 ;  Walrod 
T.  BaU,  9  Barb.  271 ;  WUUns  v.  Earle,  44  K  Y.  172 ;  Gar- 
dan  V.  People,  33  id;  501,  508,  509.)  When  a  prisoner  has 
exercised  his  option  and  chosen  to  become  a  witness,  he  is 
made  competent  for  all  purposes  in  the  case ;  and  if,  by  his 
own  testimony,  he  can,  if  innocent,  explain  and  rebut  a  fact 
tending  to  show  his  guilt,  and  he  fails  to  do  so,  the  eame 
adverse  presumption  arises  from  such  failure  on  his  part  a& 
would  arise  from  the  failure  of  any  other  witness,  and  tends  to- 
"show  an  absence  of  innocence"  or  guilt  of  the  witness. 
{Strover  v.  People,  56  N.  Y.  320 ;  Prtdo  v.  People,  16  Hun,. 
120 ;  People  v.  Pyle,  21  N.  Y.  578-581 ;  Eerrains  v.  Peo- 
jple,  60  id,  228,  229;  Bradford  v.  People,  20  Hun,  310.) 
Where  several  acts  constitute,  together,  one  crime,  if  each  is. 
separately  performed  by  a  diflEerent  individual,  in  the  absence 
of  the  rest,  all  are  principals  as  to  the  whole.  (1  Blsh.  Crim^ 
Iaw,  §  660 ;  McCamey  v.  People,  83  N.  Y.  412,  413.) 

MiLLEB,  J.  The  prisoner,  in  conjunction  with  her  husband 
and  one  Woodman,  was  indicted  for  the  crime  of  forgery  in 
the  third  degree,  and,  being  separately  tried,  was  convicted  of 
that  offense.  The  evidence  showed  that  all  of  the  defendants 
combined  and  co-operated  in  the  commission  of  the  crime. 
At  the  close  of  the  testimony  counsel  for  the  defendant  re- 
quested the  court  to  advise  the  jury  to  acquit  the  defendant,, 
on  the  ground  that  she  was  the  wife  of  the  co-defendant,  Ed- 
ward C.  Ryland,  and  was  under  the  coercion  of  her  husband 
at  the  time  when  the  offense  was  committed ;  that  all  that  was 
done  by  her,  viz. :  the  delivery  of  the  check  to  her  husband, 
and  subsequently  receiving  a  part  of  the  proceeds  of  the 
forgery,  was  done  in  her  husband's  presence,  and  the  presump- 
tion of  law  is  that  she  acted  under  his  control  and  direction. 
This  was  refused,  and  an  exception  was  taken  by  the  defend- 
SiOKELS — Vol.  LII.  17 
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ant's  counsel  to  the  decision  of  the  court.  The  rule  undoubt- 
edly is,  that  whatever,  of  a  criminal  nature,  the  wife  does  in 
the  presence  of  her  husband  is  presumed  to  be  compelled  by 
him  (1  Bish.  Crim.  Law  [7th  ed.],  §  359) ;  but  this  presump- 
tion is -prima  facie  and  not  conclusive,  and  if  it  appears  that 
she  was  not  urged  or  drawn  to  the  offense  by  him,  but  was 
an  inciter  of  it,  she  is  liable  as  well  as  he.  {Seiler  v.  People, 
77  N.  T.  413  ;  Goldstem  v.  PeopU,  82  id.  233.) 

There  was  no  direct  proof  upon  the  trial  that  the  defendant 
acted  under  the  coercion  of  her  husband  in  committing  the 
offense ;  on  the  contrary,  the  proof  tended  to  show  that  she 
acted  on  her  own  responsibility  and  voluntarily  incited  and 
aided  in  the  consummation  of  the  crime.  There  is  evidence 
showing  that  she  first  suggested  to  her  husband  and  the  accom- 
plice the  idea  of  obtaining  the  check  ;  that  she  went  out  with 
her  husband  and  returned  after  an  absence  of  four  hours  with 
a  check  for  $6,  which  she  had  procured,  and  delivered  the  same 
to  her  husband,  and  that  the  erasure  in  the  check  was  made  in 
her  presence.  This  check  was  obtained  upon  representations 
by  her  that  she  wished  to  purchase  the  same  because  the  post- 
office  was  closed  and  she  could  not  obtain  an  order  there,  and 
that  she  desired  to  send  it  that  evening  to  her  sister  or  mother 
in  Philadelphia.  This  representation  was  utterly  false,  as  the 
proof  showed  that  the  check  was  intended  and  used  for  an- 
other and  a  different  purpose,  and  there  is  testimony  tending 
to  show  she  delivered  it  to  her  husband  for  the  purpose  of 
being  altered.  He  was  not  present  when  she  procured  the 
check,  and  it  was  proved  that  she  subsequently  received  a  con- 
siderable portion  of  the  avails  thereof  as  her  share  for  her  par- 
ticipation in  the  crime.  There  is  no  direct  evidence  that  she 
acted  under  the  influence  of  her  husband,  or  that  he  directly 
or  otherwise  compelled  her  to  engage  in  the  transaction.  As 
the  case  stands  it  is  not  a  legitimate  inference  that  the  husband 
directed  her  action  and  that  she  was  coerced  by  him.  The 
most  that  can  be  claimed,  giving  a  construction  to  the  evidence 
most  favorable  to  the  defendant,  is  that  it  was  a  question  of 
fact  for  the  jury.     No  requests  were  made  to  charge  the  jury 
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in  regard  to  it,  and  the  presumption  is  that  it  was  fairly  sub- 
mitted to  their  consideration.  We  think  there  was  no  error 
committed  in  refusing  the  request  considered. 

There  is  no  ground  for  the  contention  that  the  defendant 
merely  delivered  a  valid  check  to  her  husband  and  thereby 
committed  no  unlawful  act,  as  it  was  established  beyond  con- 
troversy that  she  was  a  particeps  criminis  at  the  outset,  as 
well  as  in  the  final  consummation  of  the  crime.  If  the  deliv- 
ery of  the  check  was  an  innocent  act,  no  reason  exists  why  she 
should  have  received  a  large  portion  of  the  avails  realized  from 
it  after  it  had  been  altered-  They  did  not  belong  to  her  and 
she  could  only  have  received  them  as  one  of  the  instigators  of 
the  crime. 

The  position  taken,  that  the  defendant  is  not  accountable 
for  any  act  done  by  her  husband  in  her  presence,  and  especially 
as  the  act  consisted  only  in  making  erasures  in  the  check,  which 
was  not  an  offense  against  the  statute,  as  the  offense  con- 
sisted in  changing  the  amount,  is  without  merit.  The  offense 
of  the  defendant  was  her  general  participation  in  the  trans- 
action in  originating,  aiding,  and  carrying  out  the  plan  by 
means  of  which  the  forgery  was  committed,  and  her  presence, 
when  a  portion  of  the  check  was  erased,  and,  as  subsequently 
appears,  with  knowledge  of  the  purpose  for  which  it  was  done, 
was  an  act  toward  the  commission  of  the  crime  for  which  she 
was  responsible  if  she  acted  without  her  husband's  coercion. 
The  erasures  were  preliminary  to  the  subsequent  alteration 
and  it  is  to  be  presumed  from  the  evidence  that  they  were 
made  for  that  purpose. 

We  think  there  was  no  error  committed  by  the  court  in  re- 
fusing to  advise  the  jury  to  acquit  the  defendant  on  the  ground 
that  there  was  no  evidence  in  the  case  tending  to  prove  that 
she  committed  any  unlawful  act,  except  that  given  by  Craw- 
ford, the  accomplice,  and  he  was  not  corroborated.  The  rule 
of  the  common  law  in  regard  to  the  corroboration  of  the  tes- 
timony of  an  accomplice  has  been  changed  by  the  Code  of 
Criminal  Procedure  and  it  is  provided  by  section  399,  "  that  a 
conviction  cannot  be  had  upon  the  testimony  of  an  accomplice, 
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unless  he  be  corroborated  by  such  other  evidence  as  tends  to 
connect  the  defendant  with  the  commission  of  the  crime.'* 
There  is  certainly  some  testimony,  as  we  have  seen,  which 
tends  to  connect  the  defendant  with  tlie  forgery  alleged  in  the 
indictment  aside  from  the  testimony  of  the  accomplice.  It 
was  proved  that  the  defendant  originally  applied  for  and  ob- 
tained the  check  for  $6,  as  already  stated ;  that  this  check  was 
altered  by  inserting  another  name  as  payee,  and  by  raising  the 
amount,  and  as  altered,  the  money  was  obtained  on  it.  The 
defendant  was  thus  placed  in  a  position  coimecting  her  with 
the  commission  of  the  offense,  and  was  called  upon  to  make  an 
explanation  of  the  facts.  The  circumstances  were  suspicions, 
and  unexplained,  it  is  fairly  to  be  inferred  that  she  was  one 
of  the  originators  connected  with  the  forgery.  Taking  these 
conceded  facts  in  connection  with  the  other  proof  showing  her 
presence  when  the  erasure  was  made,  and  that  she  received  a 
portion  of  the  avails,  it  is  manifest  that  the  testimony  tended 
to  corroborate  the  evidence  of  the  accomplice.  The  subject 
is  fully  considered  in  the  opinion  of  the  General  Term  by 
Davis,  P.  J,]  and  further  elaboration  is  not  required. 

There  is  no  ground  for  claiming  that  the  defendant  should 
only  be  prosecuted  as  an  accessory  before  the  fact.  She  was 
a  principal  in  the  transaction,  according  to  the  evidence,  from 
the  very  beginning,  and  as  euch  was  chargeable  as  the  maker 
of  the  forged  instrument. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Ohables  W.  Durant,  Jr.,  Appellant,  v.  William  P.  Aben- 
DBOTH,  Impleaded,  etc..  Respondent. 

Where  at  the  time  of  the  filing  of  the  certificate  and  aifidavit  for  the  par> 
pose  of  forming  a  limited  partnership  under  the  statute  (1  R  S.  764,  g  1 
et  $eq.),  the  special  partner  had  not  in  fact  paid  in  the  sum  to  be  con- 
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tribated  by  him,  but  had  given  his  check  therefor,  payable  thereafter, — 
held,  that  althoagh  the  check  was  duly  paid,  the  misstatement  rendered 
the  special  partner  liable  as  a  general  partner  for  all  the  engagements  of 
the  firm. 

Bat  Add,  that  notwithstanding  such  misstatement,  the  partnership  was  in 
form  a  limited  partnership,  and  subject  to  all  the  rules  applicable  to  such 
partnerships. 

As  to  whether  the  special  partner  is  a  necessary  party  in  proceedings  in 
bankruptcy  against  the  firm,  qtuere. 

Where  in  such  proceedings  the  special  partner  was  not  made  a  party,  and 
only  the  names  of  the  general  partners  appeared  as  members  of  the  firm, 
—  Held,  that  a  creditor  of  the  firm  was  not  estopped  by  the  decree  in 
such  proceedings  from  setting  up  the  liability  of  the  special  partner  as  a 
general  partner  because  of  the  misstatement  in  the  papers  filed  as  to  the 
payment  in  cash  of  the  sum  contributed  by  him;  and  this,  although  the 
creditor  proved  his  claim  against  the  firm  and  received  a  dividend  thereon. 

A  judgment  in  rem  of  a  domestic  as  well  as  a  foreign  court,  where  juris- 
diction over  the  person  of  a  party  has  not  been  obtained,  except  as  to 
his  Interest  in  the  property  affected  by  the  judgment,  is  not  conclusive 
or  binding  upon  him  by  way  of  estoppel  in  another  action. 

Certain  creditors  of  the  firm  presented  a  petition  to  the  register  in  bank- 
ruptcy, setting  forth  that  two  days  before  the  filing  of  the  petition  in 
bankruptcy,  certain  other  creditors  had  agreed  to  sell  their  claims  to  A. 
at  twenty -five  per  cent,  and  had  afterward  proved  their  claims  in  bank- 
ruptcy and  then  assigned  them  to  A.  The  petitioners  asked  that  said 
claims  be  disallowed  on  the  ground  that  A.  was  a  special  partner,  and 
that  under  the  statute  (1  R.  S.  767,  §  23)  no  special  partner  could,  save 
as  excepted  in  the  statutes,  claim  as  creditor  until  the  claims  of  all 
other  creditors  were  satisfied.  The  register  overruled  the  point,  hold- 
ing that  in  respect  to  the  assigned  claims,  A.  stood  in  the  position  of 
his  assignors  and  was  only  a  creditor  as  their  representative.  This  de- 
cision was  sustained  by  the  Bankruptcy  Court.  Held,  that,  conceding  the 
decision  to  be  in  efiect  an  adjudication  that  A.  was  only  a  special  partner, 
it  was  not  binding,  outside  of  the  bankruptcy  proceedings,  upon  creditors 
who  were  not  parties  to  the  application. 

(Argued  June  26,  1884  ;  decided  October  7,  1864.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  in  favor  of  defendant, 
entered  upon  an  order  made  May  1,  1882,  which  overruled 
plaintiff's  exceptions,  and  directed  judgment  on  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

The  case  is  reported  on  a  former  appeal  in  69  N.  Y.  148. 
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Ga/rlisle  Norwood,  Jr.^  for  appellant.  It  is  absolutely  neces- 
sary for  the  formation  of  a  limited  partnership  that  the  amount 
of  capital  contributed  by  the  special  partner  shall  have  been  ac- 
tually paid  in  cash  at  or  before  the  filing  and  record  of  the  cer- 
tificate and  aflSidavit  required  by  the  statute.  (1  R.  S.,  part  2, 
chap.  4,  tit.  1,  p.  763,  original  paging,  §§  1-8 ;  Van  Ingen  v. 
Whitman,  62  IS.,  Y.  513 ;  UmilaTid  v.  Chace,  39  Barb.  283 ; 
Pierce  v.  Bryant,  87  Mass.  91 ;  La7ica8ter  v.  Choate,  id.  630 ; 
Haggerty  v.  Foster,  103  Mass.  17 ;  Yomdike  v.  Rooskam,  67 
Penn.  St.  330  ;  Richardson  v.  Hogg,  38  id.  153 ;  InreMerriUy 
12  Blatchf.  221;  BeU  v.  Merrifield,  28  Hun,  219.)  As  the 
parties  did  not  publish  the  terms,  etc.,  six  weeks  immediately 
after  the  registry  the  partnership  must  be  deemed  general. 
{Bowen  v.  ArgaU,  24  Wend.  502  ;  Argall  v.  Smith,  3  Den. 
435.)  For  the  false  statement  in  the  certificate  and  affidavit, 
Abendroth  became  liable  for  all  the  engagements  of  the  firm 
to  the  same  extent  or  measore  that  a  general  partner  would  be 
liable,  entirely  aside  from  the  question  of  whether  or  not  he 
was  in  fact  or  in  law  such  general  partner.  (Durant  v.  Aben- 
droth, 69  N.  Y.  148 ;  Haviland  v.  Ghaoe,  39  Barb.  283 ;  Hag- 
gerty V.  Foster,  103  Mass.  17 ;  Maguire  v.  Lavyrence,  13  J.  & 
S.  235 ;  Van  Dolsen  v.  Alendroth,  N.  Y.  Daily  Reg.,  Jan.  9, 
1883  ;  1  City  Court  Rep.  469.)  The  jurisdiction  of  the  Bank- 
ruptcy Court  must  be  considered  not  only  in  reference  to  the 
record  as  proof,  but  also  upon  the  question  of  its  jurisdiction 
on  the  facts  of  the  whole  case.  {Thompson  v.  Whitman,  18 
Wall.  457;  Chemung  Bk.  v.  Judson,  4  Seld.  260,  261; 
EUiott  V.  jPierson,  1  Pet.  328,  340 ;  Starhuck  v.  Murray,  5 
Wend.  148,  150;  JDohson  v.  Pearce,  12  N.  Y.  164 ;  JVoyes  v. 
BuOer,  6  Barb.  613,  615,  citing  cases ;  Kerr  v.  Xerr,  41  N".  Y. 
275;  Ferguson  v.  Crawford,  70  id.  253,  266-7;  Pisley  v. 
Phenix  Bk.,  83  id.  337 ;  Bolton  v.  Jacks,  5  Robb.  198,  199  ; 
Knowles  v.  Gas  Z.  Co.,  19  Wall.  58 ;  Addams  v.  Terrell,  4 
Fed.  Rep.  796,  800 ;  Isett  v.  Stuart,  80  111.  404 ;  Addams  v. 
TerreU,  4  Fed.  Rep.  801 ;  Bump  on  Bank.  [9th  ed.]  65 ;  U. 
S.  R.  S.,  §§  5014,  5021 ;  In  re  P.  cfe  H.  Lewis,  1  Nat.  Bank. 
Reg.    239;   Bump  on  Bank.  [9th  ed.]  68;    Blumenstiel   on 
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Bank.  119 ;  In  re  P.  &  E.  Lewis,  1  Nat.  Bank.  Keg.  239 ; 
In  re  Beats,  17  id.  108 ;  In  re  Plumb,  id.  76 ;  In  re  P.  F. 
Temple,  id.  345.)  If  one  partner  proceeds  in  bankruptcy 
against  his  copartners  the  petition  most  aver  that  his  copartners 
are  unwilling  to  join  in  the  proceedings  and  pray  that  the 
3)etitioner  and  his  copartners  may  be  adjudged  bankrupts. 
(Bump  on  Bank.  [9th  ed.]  68 ;  In  re  Penn.  et  al.,  5  Nat.  Bank. 
Reg.  30 ;  In  re  Prankard,  1  id.  297 ;  In  re  Pitt,  14  id.  59  ; 
In  re  Oreenfieldy  5  Bend.  552 ;  In  re  Winkens,  2  Nat. 
Bank.  Reg.  349 ;  In  re  Shepa/rd,  3  id.  176 ;  Citizens'  N(it. 
Bk,  V.  Case,  18  id.  279;  Compton  v.  ConTding,  9  Biss. 
225  ;  In  re  Gorham,  Biss.  23.)  The  form  of  the  petition  is 
of  great  importance.  (U.  S.  R*  S.,  §  4900 ;  General  Order 
No.  32 ;  In  re  Mo<yre  v.  Barley,  4  Nat.  Bank.  Reg.  24.)  The 
petition  can  be  varied  only  to  meet  the  positive  exigencies  of 
any  case,  such  as  to  show  that  one  or  more  partners  refused  to 
join  in  it,  but  no  alteration  can  be  made  except  for  that  or  a 
similar  purpose.  (CuUen's  Bank.  Laws,  452 ;  Cooke's  Bank. 
Laws,  5 ;  Montague  and  Gregg's  Bank.  Laws,  417 ;  Ex  parte 
Benfield,  5  Ves.  163 ;  Ex  parte  Layton,  6  id.  434 ;  Starhuck 
y.  Murray,  5  Wend.  158  ;  Dobson  v.  Pea/rce,  12  N.  T.  164 ; 
Addams  v.  Terrell  4  Fed.  Rep.  800,  801 ;  Risley  v.  Phenix 
£k.,  83  N.  Y.  318,  337.)  The  principles  of  res  adjudicata 
are  only  applicable  as  between  the  parties  (or  their  privies)  to 
the  prior  adjudication.  {Goddard  v.  Bensorv,  15  Abb.  Pr. 
191 ;  Knauth  v.  Bassett,  34  Barb.  31 ;  In  re  GoodfeUow,  3 
Nat.  Bank.  Reg.  452;  In  re  Patterson,  1  Ben.  608,  517.) 
The  judgment  in  the  prior  action  operates  as  an  estoppel 
only  as  to  those  matters  in  issue  or  points  controverted  upon 
the  determination  of  which  the  finding  or  verdict  was  ren- 
dered. {Duchess  of  Kingston's  Case,  fully  reported,  20 
How.  St.  Trials,  355 ;  Smith's  Leading  Cases ;  Chapmam,  v. 
Phenix  Nat  Bk.,  12  J.  &  S.  340 ;  Webb  v.  BuckaUw,  82 
N.  T.  589;  Remington  Paper  Co.  v.  O*  Dougherty,  81  id. 
489  ;  Ferguson  v.  MassaohuseUs  Ins.  Co.,  22  Hun,  320  ;  Mil- 
lard V.  M.  K.  cfe  T.  R.  Co.,  20  id.  191 ;  Cromwell  v.  County 
of  Sac,  94  U.  S.  353 ;  Dwois  v.  Brovm,  id.  423 ;  Stark  v. 
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Starr ^  id.  477 ;  RxisseU  v.  Place^  id,  606 ;  Boyd  v.  AUxba/ma^ 
id.  645 ;  Dunckd  v.  Wise,  11 K  T.  420, 426  ;  Kerr  v.  Hayes, 
85  id.  331,  336-7;  Roam's  Exfra  v.  Alston,  9  id.  28 ;  Vaughm 
V.  O'Brien,  57  Barb.  495 ;  Palmer  v.  ^t^«?<3y,  87  N.  Y. 
303,  306-7 ;  Rathbone  v.  Hooney,  58  id.  463.)  The  Bank- 
ruptcy Court  never  adjudicated  upon  the  question  of  the 
statutory  liability  of  Abendroth  for  all  the  engagements  of  the 
firm,  because  of  the  false  statement  in  the  certificate  and  affi- 
davit {In  re  Levy  et  al.,  1  Bank.  Reg.  329  ;  Heath  v.  HaU, 
4  Taunt.  326  ;  Bottomly  v.  NuttaU,  5  0.  B.  [N.  S.]  122-137.) 
Proving  the  debt  against  the  two  bankrupts  did  not  merge 
it  or  destroy  the  rights  and  remedies  against  other  parties. 
{U.  S.  V.  LafferU,  11  Pet  86,  101 ;  Hogendobler  v.  Lyons,  12 
Kans.  276;  In  re  Morse  v.  KelVy,  5  Biss.  97;  CrompUm 
V.  ConTding,  15  Nat.  Bank.  Reg.  417 ;  Citizens'  Nat  Bk.  v. 
Gass,  18  id.  279  ;  Chitty  on*  Contracts ;  U.  S.  R.  S.,  §  5105  ; 
Sinith  V.  Soldiers'  Dispatch  Co,,  ,35  N.  J.  60 ;  Hoyt  v. 
Freel,  8  Abb.  Pr.  [N.  S.]  220;  Brandon  M'fg  Co.  v. 
Frayer,  13  Nat.  Bank.  Reg.  362;  Mdtzer  v.  Doll,  91  K 
T.  373.) 

Wm.  H,  Amoux  for  respondent.  The  adjudication  in  bank- 
ruptcy was  a  judicial  decree,  of  binding  force  and  eflfect  upon 
all  the  creditors  of  Griffith  and  Wundrum,  and  cannot  be  col- 
laterally impeached.  {Clemens  v.  Cleinens,  37  N.  Y.  73 
Chapman  v.  Phenix  BJc.,  85  id.  452  ;  Schwinger  v.  Raymond^ 
83  id.  197 ;  Dunham  v.  Bower,  77  id.  76,  80 ;  Dorrance  v 
Henderson,  92  id.  406,  413  ;  Gates  v.  Preston,  41  id.  113 
Glacius  V.  Fogel,  88  id.  441 ;  Jordan  v.  Van  Epps,  85  id 
436 ;  Bump's  Bank.  [9th  ed.]  68 ;  In  re  Penn.,  etc.,  5  Nat, 
Bank.  Reg.  30  ;  In  re  Prankard,  1  id.  207 ;  In  re  PiU,  14  id. 
59;  Citizens'  Nat.  Bk.  v.  Cass,  18  id.  279;  U.  S.  R.  S. 
§  4900;  In  re  Moore  v.  Harley,  4  Nat.  Bank.  Reg.  242.) 
This  judgment  of  the  Bankruptcy  Court  against  the  two  is  a 
valid  and  complete  bar  to  any  action  that  may  be  brought  by 
any  creditor  against  the  defendants,  even  if  they  have  been 
partners.     (Collyer  on  Part.,  §  756 ;  Chitty  on  PI.  50,  note  ^l ; 
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Hobertaon  v.  Smith,  18  Johns.  459 ;  In  re  CoUier,  12  Nat. 
Bank.  Reg.  266;  U.  8.  v.  Zeffler,  11  Pet.  86, 101.)  The  fact 
that  there  were  other  parties  to  the  proceedings  in  bankruptcy 
is  no  objection  to  the  application  of  the  rule  in  the  present 
case.  {Zatorence  v.  Huntj  10  Wend.  81 ;  Thompson  v.  Rc^- 
ertSy  24  How.  [U.  S.]  233  ;  Dobson  v.  Peurcey  12  N.  Y.  156 ; 
LcLzier  v.  WeacoUy  26  id.  146 ;  Konitzky  v.  Meyer,  49  id.  571 ; 
EwnpUm  v.  McGonneU,  3  Wheat.  234 ;  Baailey  v.  Linch,  16 
Penn.  St.  249;  RoUo  v.  Hackett,  2  Bos.  579;  Dolan  v. 
Mayor,  etc,,  62  N.  Y.  472;  Flash  v.  Conn,  109  U.  S.  371, 
378 ;  Burgess  v.  Seliffman,  107  id.  20,  23  ;  Gilchrist  v.  TTi?*^ 
Virginia  0.  (&  0,  L,  Co.,  21  W.  Va.  115,  119.)  The  accept- 
ance of  the  dividend  by  Messrs.  Colwell  operates  as  an 
estoppel  in  pais  upon  them  and  tJieir  assigns  against  any  con- 
tention that  the  judgment  of  the  Bankruptcy  Court  was  defect- 
ive in  any  manner  or  for  any  cause.  {Mills  v.  Hoffman,  92 
K  Y.  181 ;  Sh&rmxm  v.  McKeon,  38  id.  266  ;  Bah&r  v.  Bror 
mwn,  6  Hill,  47;  Wood  v.  Seely,  32  N.  Y.  10b ',Saight  v. 
Continental  Ins.  Co.,  92  id.  51 ;  Bennett  v.  iT.  British  Ins. 
Co.,  81  id.  273;  Woodruff  v.  Imperial  F.  Ins.  Co.,  83  id. 
140 ;  Yam,  Schaick  v.  Niagara  F.  Ins.  Co.,  68  id.  434 ;  Cone 
v.  Sa7ne,  60  id.  619 ;  affirming  S.  C,  3  T.  &  C.  33 ;  People  v. 
Fire  Asin,  92  N.  Y.  326 ;  Yose  v.  Cockroft,  44  id.  423 ; 
Allen  V.  Roosevelt,  14  Wend.  100,  103 ;  Stilwell  v.  Ca/ipenter, 
59  N.  Y.  414,  423  ;  In  re  Estate  of  Young  v.  Kicks,  92  id. 
235 ;  Dougrey  v.  Topping,  4  Paige,  94 ;  Town  v.  Ne^ham, 
3  id.  545 ;  SUrrrs  v.  Barker,  6  Johns.  Ch.  166 ;  Def(yrd  v. 
Mercer,  24  Iowa,  118 ;  Pursley  v.  Hays,  17  id.  310 ;  In  re 
Place,  1  Redf.  276 ;  In  re  DuffY.  Wynkoop,  74  Penn.  St.  300 ; 
Perry  v.  Murray,  55  Iowa,  416.)  The  plea  of  the  defendant 
Abendroth,  that  proceedings  were  pending  in  the  Bankruptcy 
Court,  to  which  the  plaintiffs  assignors  were  parties,  was  a  valid 
plea  in  abatement  of  this  present  action,  and,  having  been 
proved,  entitled  the  defendant  to  a  judgment  of  dismissal. 
{Shellington  v.  Rowland,  53  N.  Y.  371.)  The  decree  in  the 
United  States  District  Coiirt  in  bankruptcy  is  conclusive  as 
against  this  plaintifE  upon  the  nature  of  the  partnership  exist- 
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ing  between  the  defendants,  and  as  to  the  individuals  compos- 
ing the  same.  {Castle  v.  JVoyee,  14  K  T.  329 ;  Duchess  of 
Kingston^  Case^  29  How.  St.  Tr.  538;  Jackson^  ex  dem. 
Genet,  v.  Wood,  3  Wend.  27;  8  id.  9;  People,  ex  rd. 
BeiUy,  V.  Johnsori,  38  N.  Y.  63  ;  Gates  v.  Preston,  41  id.  113  ; 
Jarvis  v.  Driggs,  69  id.  143 ;  Brown  v.  Mayor,  66  id.  385, 
390 ;  Patrick  v.  Shaffer,  94  id.  423,  430 ;  Ha/rdin  v.  PaJmier- 
lee,  28  Minn.  450 ;  Los  Angeles  v.  Melus,  53  Cal.  16,  19 ; 
Marshall  v.  Stewart,  80  Ind.  189 ;  Neetlham  v.  Bremner,  1 
C.  P.  585 ;  Burlew  v.  Shannon,  99  Mass.  202 ;  Lea  v.  Lea, 
id.  496.)  The  recitals  in  the  proceedings  in  bankruptcy  are 
prima  fa/Ae  evidence  of  jurisdiction.  \Fergusan  v.  Oravy- 
ford,  70  N.  Y.  253  ;   Wright  v.  Nostrand,  94  id.  31,  47.) 

Eapajllo,  J.  This  action  was  brought  against  the  defend- 
ant Abendroth,  and  the  defendants  GriflSth  and  Wundrum, 
as  copartners  dealing  under  the  firm  name  of  Griffith  &  Wun- 
drum, to  recover  a  balance  of  account  due  from  that  firm  to 
Colwell  &  Bro.,  and  assigned  to  the  plaintiflE. 

The  defendant  Abendroth  alone  defended.  He  denied  the 
partnership  as  alleged  in  the  complaint,  and  claimed  that  it 
was  a  limited  partnership,  formed  under  the  statute,  in  which 
he  was  the  special  partner  and  Griffith  and  Wundrum  were 
the  general  partners. 

This  defense  was  met  by  proof  that  the  affidavit  of  the  gen- 
eral partners  filed  pursuant  to  the  statute  authorizing  the  for- 
mation of  limited  partnerships,  so  far  as  it  averred  that  the 
sum  contributed  by  the  special  partner  to  the  common  stock 
had  been  actually  paid  in  cash,  was  untrue,  such  payment  not 
having  been  made  in  cash,  but  by  a  check  payable  several  days 
later  than  the  date  at  which  the  affidavit  was  made,  which  mis- 
statement, though  the  check  was  duly  paid,  was  held  by  this 
court,  in  the  case  of  Dura/nt  v.  Abendroth  (69  N.  Y.  148),  to 
make  the  special  partner  liable,  as  a  general  partner,  for  all  the 
engagements  of  the  firm,  (1  R.  S.  763,  §  8.)  The  personal 
liability  of  Abendroth  was  thus  clearly  established.  His  main 
defense  now  rests  upon  voluntary  proceedings  in  bankruptcy  in- 
stituted by  Wundrum  against  his  copartner  Griffith  in  the  Dis- 
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trict  Court  of  the  United  States,  which  are  claimed  to  have 
had  the  effect  of  estopping  the  assignors  of  the  plaintiff  from 
setting  up  the  liability  of  Abendroth  as  a  general  partner,  and 
of  an  adjudication  binding  upon  them  that  no  such  liability 
existed.  This  branch  of  the  defense  presents  the  only  serious 
questions  in  the  case. 

The  firm  of  Griffith  &  Wundrum  failed  in  1872  owing  debts 
including  the  one  now  in  controversy.  On  the  23d  of  Novem- 
ber of  that  year,  Wundum  presented  his  petition  to  the  United 
States  District  Court  setting  forth  that  he  was  a  member  of  a 
copartnership  consisting  of  himself  and  John  Griffith,  carrying 
on  business  in  the  city  of  New  York  under  the  firm  name  of 
Griffith  &  Wundrum.  That  the  copartners  were  jointly  and 
severally  unable  to  pay  their  debts  in  full,  and  the  petitioner 
desired  to  obtain  in  his  own  behalf  and  in  behalf  of  said  co- 
partnership, the  benefits  of  the  Bankrupt  Act.  The  petition 
contained  the  usual  averments  in  such  cases,  and  alleged  that 
Griffith  was  unwilling  to  join  in  the  petition,  but  made  no 
mention  of  the  defendant  Abendroth,  and  he  was  not  named 
in  the  proceedings,  except  that  in  the  schedule  of  creditors  he 
was  stated  to  be  one  of  the  creditors  of  the  firm.  The  assign- 
ors of  the  plaintiff  were  also  named  in  the  schedule  as  creditors. 
An  order  was  thereupon  made  requiring  Griffith  to  show  cause 
on  the  30th  of  November,  1872,  why  the  prayer  of  the  peti- 
tioner should  not  be  granted,  and  on  the  return  day  of  that 
order  a  decree  was  made  adjudging  that  said  Griffith  and  said 
Wundrum,  and  the  firm  of  Griffith  &  Wundrum,  had  become 
bankrupt  before  the  filing  of  said  petition;  and  they  were 
adjudged  and  declared  bankrupts  accordingly. 

This  adjudication  is  claimed,  on  the  part  of  the  respondent, 
to  be  a  conclusive  adjudication,  binding  upon  all  the  creditors 
of  the  firm,  to  the  effect  that  Griffith  and  Wundrum  were  the 
only  members  of  the  firm  of  Griffith  &  Wundrum,  and  conse- 
quently a  bar  to  any  claim  of  the  assignors  of  the  plaintiff  that 
Abendroth  was  liable  as  a  member  of  said  firm.  The  conten- 
tion is  that  the  Bankrupt  Act  requires  that  all  the  members  of 
a  copartnership  be  joined,  or  proceeded  against,  to  have  the  co- 
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partnership  declared  bankrupt,  and  that  consequently,  in  ad- 
judging the  firm  bankrupt,  the  court  must  necessarily  have 
adjudged  that  all  the  members  of  the  firm  were  named  in  the 
petition. 

Assuming,  for  the  purposes  of  the  argjiment,  the  soundness 
of  this  position,  the  difiiculty  remains  that  a  judgment  operates 
in  personam  only  upon  the  parties  appearing  before  the  court, 
or  brought  before  it  by  proper  process,  and  when  this  adjudi- 
cation was  made  it  was  wholly  exparte^  except  as  to  Griffith, 
who  was  the  only  party  cited.  So  far  as  the  estate  of  the  pe- 
titioning bankrupt  is  concerned  the  proceeding  is  in  the  nature 
of  a  proceeding  m  rem^  and  when  the  res  is  brought  within 
the  jurisdiction  of  the  court,  its  adjudication  is  binding  upon 
the  interests  of  every  person  whomsoever  in  that  res.  All 
persons  interested  therein  must  follow  it  and  assert  their  rights, 
or  be  debarred.  But  that  is  the  extent  to  which  the  judgment 
binds  those  who  are  not  personally  brought  before  the  court. 
If  a  vessel  should  be  libeled  and  brought  into  court  and  the 
libel  should  name  only  two  persons  as  the  owners  thereof,  a 
decree  in  that  cause  adjudging  that  they  were  sole  owners, 
would  bar  a  creditor,  for  instance,  claiming  a  lien  thereon 
through  a  third  part  owner,  from  asserting  such  lien  as  against 
the  decree,  though  he  were  not  a  party  to  the  cause,  and  even 
though  he  had  no  knowledge  of  its  pendency.  To  preserve 
his  lien  he  must  intervene  and  assert  it.  But  the  decree  would 
not  bar  him,  in  an  action  in  personam  to  recover  his  debt, 
from  averring  that  the  third  person,  not  named  iu  the  libel, 
was  also  a  part  owner,  or  from  recovering  against  him  as  such 
part  owner.  When  the  decree  adjudging  Griffith  and  Wun- 
drura  to  be  bankrupts,  was  made,  neither  Abendroth  nor  the 
assignors  of  the  plaintiff  were  parties  to  the  proceedings.  It 
was  between  Griffith  and  Wundrum  alone,  and,  even  if  the 
bankruptcy  proceedings  are  treated  as  proceedings  in  rem^  the 
decree  was  not  conclusive  as  to  any  fact,  in  a  subsequent  per- 
sonal controversy  between  Abendroth  and  the  plaintiff  or  his 
assignors. 

The  general  rule  as  to  proceedings  in  rem  is  that  when  the 
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property  is  within  tho  jurisdiction  of  the  court  pronouncing 
the  judgment,  whether  a  domestic  or  foreign  tribunal,  what- 
ever the  court  settles  as  to  the  right  or  title,  or  whatever  dis- 
position it  makes  of  the  property,  is  valid  in  every  country. 
(Story's  Con.  L.,  §  59^;  1  Greenl.  Ev.  543 ;  Ocean  Ins.  Go.  v. 
Frcmda^  2  Wend.  64.)  But  it  is  not  universally  settled  that 
the  judgment  is  conclusive  as  to  the  facts  or  allegations  on 
which  it  is  founded.  In  some  of  the  States  of  the  Union,  and 
especially  in  the  State  of  New  York,  though  there  are  decis- 
ions to  the  contrary  in  the  courts  of  England  and  in  the  United 
States  courts,  it  has  long  been  settled  that  foreign  judgments 
in  rem  are  conclusive  only  as  to  the  property  involved,  and  may 
be  controverted  as  to  all  the  grounds  and  incidental  facts  on 
which  they  profess  to  be  founded,  (  Vanderheuvd  v.  United 
jT/w.  Cfe.,  2  Johns.  Cas.  451 ;  reversing  S.  (7.,  id.  217.) 

So  the  judgment,  even  of  a  neighboring  State,  on  foreign  at- 
tachment, if  the  defendant  has  not  appeared  and  litigated,  is 
treated  as  a  proceeding  in  rem  21x16,  not  personally  binding  on 
the  party,  aa  a  decree  or  judgment  in  personam.  It  only 
binds  the  property  seized  or  attached  in  the  suit.  (1  Greenl. 
Ev.,  §  542  and  cases  cited ;  Story's  Confl.  L.,  §  549.)  And  it 
is  not  conclusive  evidence  of  the  debt  in  another  suit  between 
the  same  parties.  {PJidps  v.  HooTcer^  1  Dall.  261 ;  Beits  v. 
^^a^A,  Addis,  265.)  There  seems  to  be  no  reason  why  a  judg- 
ment in  rem^  even  of  a  domestic  court,  where  jurisdiction  over 
the  person  of  a  party  has  not  been  obtained,  should  be  any 
more  binding  upon  such  party  personally  as  an  estoppel  in  an- 
other suit,  than  would  be  a  judgment  of  a  foreign  tribunal,  or 
a  court  of  a  neighboring  State  ;  and,  in  fact,  this  principle  has 
been  recognized  in  our  own  court,  by  holding  that  a  judgment  re- 
covered against  an  absentee  is  binding  only  as  to  the  property 
attached,  and  not  upon  the  defendant  personally ;  and  that  in 
the  familiar  case  of  an  action  for  the  foreclosure  of  a  mortgage, 
where  the  mortgagor  and  bondsman  is  proceeded  against  as  a 
non-resident,  by  publication,  without  personal  service,  though 
the  judgment  is  conclusive  against  him  as  to  his  interest  in  the 
property,  it  is  not  conclusive  upon  him  personally  as  to  the 
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mortgage  debt,  and  no  personal  judgment  for  a  deficiency  can 
be  recovered  against  him. 

In  such  cases  the  action  is  regarded,  as  to  the  absent  defend- 
ant, as  a  proceeding  in  rem  {Sohwinger  v.  Hickok^  53  N.  Y, 
280),  and  it  would  be  contrary  to  all  principle  to  hold  him  per- 
sonally bound,  as  to  any  fact  detennined  in  such  a  proceeding 
in  his  absence,  so  that  he  should  be  forever  precluded  from  de- 
nying it  in  a  subsequent  litigation  concerning  matters  other  than 
his  interest  in  the  property  aflEected  by  the  judgment. 

The  respondent,  however,  relies,  in  addition  to  the  decree, 
upon  subsequent  steps  in  the  bankruptcy  proceedings. 

Joseph  McDonald  &  Co.,  creditors  of  the  bankrupts,  in 
August,  1873,  presented  a  petition  to  the  register  in  bank- 
ruptcy, setting  forth  that  on  the  21st  of  November,  1872  (two 
days  before  the  filing  of  the  petition  in  bankruptcy),  certain 
other  named  creditors  had  agreed  to  sell  their  claims  to  Aben- 
droth  at  twenty-five  cents  on  the  dollar,  and  had  afterward 
proved  said  debts  in  bankruptcy,  and  that  such  debts,  so  proved, 
had  been  assigned  to  Abendroth,  and  praying  that  said  claims 
be  disallowed,  and  the  proofs  thereof  expunged,  on  various 
grounds,  one  of  which  was  that  Abendroth  was  a  special  part- 
ner in  the  bankrupt  firm.  The  statute  provides  (1  R.  S.  767, 
§  23),  that  in  case  of  the  insolvency  or  bankruptcy  of  the  part- 
nership, no  special  partner  shall  (except  in  certain  specially 
excepted  cases),  under  any  circumstances,  be  allowed  to  claim, 
as  a  creditor,  until  the  claims  of  all  the  other  creditors  of  the 
partnership  shall  be  satisfied.  The  register  overruled  this 
point,  holding,  that  in  respect  to  these  assigned  claims  Aben- 
droth stood  in  the  shoes  of  his  assignors  and  was  a  creditor  as 
their  representative,  and  not  otherwise ;  which  ruling  is  in  accord 
with  the  decision  of  this  court  in  Hayes  v.  Heyer  (35  N.  Y. 
326-330).  No  issue  was  made  as  to  Abendroth  holding  any 
other  relation  to  the  firm  than  that  of  special  partner,  for  the  pe- 
tition of  the  contesting  creditors  alleged  that  he  was  such  special 
partner.  But  the  respondent  now  claims  that  as  McDonald  & 
Co.  might  have  claimed  that  he  was  a  general  partner,  the  order 
sustaining  the  decision  of  the  register  is  an  adjudication  that  he 
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was  only  a  special  partner,  not  liable  as  a  general  partner.  Even 
if  that  effect  could  be  given  to  the  adjudication,  it  clearly  was 
not  binding  upon  the  plaintiff's  assignors,  outside  of  the  bank- 
ruptcy proceedings.  They  were  not  parties  to  the  application 
of  McDonald  &  Co.,  and  had  not  even  notice  of  it,  for  the 
order  was  made  on  notice  only  to  the  creditors,  proofs  of  whose 
debts  were  sought  to  be  expunged,  and  the  plaintiff's  assignors 
were  not  among  these.     It  was  res  inter  alios  acta. 

The  remaining  ground  taken  in  support  of  the  judgment  is 
that  Colwell  &  Co.,  the  assignors  of  the  plaintiff,  proved  their 
debt  against  the  estate  of  the  bankrupts  before  they  assigned 
to  the  plaintiff,  and  received  a  dividend  thereon  for  which  the 
plaintiff  allows  credit  in  this  action. 

The  receipt  of  this  dividend  from  the  estate  of  GriflSth  and 
"Wundrum  may  have  had  the  effect  of  precluding  the  creditors 
receiving  it,  or  those  claiming  under  them,  from  attacking  the 
proceedings  in  bankruptcy ;  but  it  surely  could  not  have  the 
effect  of  estopping  them  personally,  in  a  subsequent  contro- 
versy with  Abendroth,  as  to  every  matter  adjudicated  in  those 
proceedings,  or  involved  in  the  adjudication  though  not  liti- 
gated. Abendroth  was  not  one  of  the  bankrupts.  His  estate, 
even,  was  not  affected  by  the  adjudication  of  bankruptcy, 
except  so  far  as  his  interest  in  the  assets  of  the  firm  was  con- 
cerned. The  adjudications  set  up  were  not  inter  partes  in  so 
far  as  Abendroth  and  the  plaintiff  or  his  assignors  are  concerned. 
Suppose  that  in  a  suit  between  two  partners  it  should  be  ad- 
judged that  they  alone  composed  the  firm,  and  a  receiver  of 
the  assets  of  the  firm  should  be  appointed  ;  would  the  acceptance, 
by  a  firm  creditor,  of  a  dividend  out  of  the  fund  in  the  hands 
of  the  receiver,  render  this  adjudication  conclusive  upon  him, 
and  preclude  him  from  afterward  claiming  a  personal  judg- 
ment against  a  dormant  partner,  not  a  party  to  the  suit  ?  I 
think  not.  The  assets  of  the  partnership,  as  well  as  the  part- 
ners personally,  are  bound  to  the  creditors,  and  by  following 
these  assets  and  participating  in  them,  by  whatever  tribunal 
they  are  administered,  and  whether  they  are  brought  into  court 
by  all,  or  only  a  portion,  of  the  members  of  the  firm,  it  cannot 
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be  that  the  creditor  is  precluded  from  pursuing  his  legal  reme- 
dies in  personam  against  all  the  partners.  He  is  not  bound, 
for  the  purpose  of  preserving  these  remedies,  to  relinquish  his 
share  of  the  assets,  nor  to  take  affirmative  action  to  prevent 
their  distribution. 

In  bankruptcy,  the  court  has  power,  under  the  act,  not  only 
to  apply  the  estate  of  the  bankrupts  to  the  payment  of  their 
debts,  but  also  to  discharge  them  from  further  liability. 
Whether  in  the  present  case  a  discharge  was  or  was  not  ob- 
tained does  not  appear,  and  it  is  immaterial,  for  the  act  ex- 
pressly provides  (U.  S.  R.  S.,  §  5118)  that  "no  discharge  shall 
release  or  aflEect  any  person  liable  for  the  same- debt  for  or  with 
the  bankrupt,  either  as  partner,  joint  contractor,  indorser,  sure- 
ty or  otherwise."  Much  less  can  the  mere  obtaining  an  ad- 
judication of  bankruptcy  and  a  distribution  of  the  bankrupt's 
assets  have  that  effect ;  even  though  the  bankrupts,  in  their 
petition,  represent  themselves  as  the  sole  debtors. 

In  cases  of  limited  partnership  the  management  of  the  prop- 
erty and  business  of  the  firm  is  vested  exclusively  in  the 
general  partners,  and,  upon  insolvency,  the  assets  are  a  trust 
fund,  directly  subject,  in  equity,  to  the  claims  of  creditors,  with 
out  first  obtaining  judgment  at  law.  {Innes  v.  Lansing^  7  Paige, 
583.)  Such  a  partnership  cannot  give  preferences  in  case  of 
insolvency,  even  under  the  State  law.  (I  R.  S.  766,  §§  20,  22.) 
It  seems  to  have  been  taken  for  granted  in  this  case  that  the 
special  partner  is  not  a  necessary  party  to  a  proceeding  to 
declare  the  firm  bankrupt,  and  administer  its  assets.  The 
general  partners  proceeded  on  that  theory  and  brought  the  firm 
assets,  and  their  individual  property,  into  court.  The  creditors 
were  obliged  to  go  there  to  follow  the  fund.  Notwithstanding 
the  erroneous  statement  in  the  affidavit  as  to  the  payment  of 
the  capital,  the  partnership  was,  in  form,  a  limited  partnership, 
and  subject  to  all  the  rules  applicable  to  such  partnerships.  If 
it  had  undertaken  to  make  an  assignment  with  preferences, 
such  assignment  could  not  have  been  sustained  on  the  ground 
of  the  violation  of  the  statute.  That  violation  could  be  taken 
advantage  of  only  by  creditors,  and  its  consequence  simply 
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was  to  give  thein  recourse  against  the  special  partner  per- 
sonally, as  if  he  had  been  a  general  partner.  By  resorting  to 
the  trust  fond,  brought  into  the  Bankrupt  Court,  it  cannot  he 
that  they  waived  or  lost  the  recourse  the  statute  gave  them 
against  the  special  partner. 

It  is  argued  that  proving  the  debt  against  the  estate  of  the 
general  partners,  and  receiving  a  dividend  thereon,  were  equiva- 
lent to  obtaining  a  judgment  thereon  against  the  general  part- 
ners alone,  the  effect  of  which  would  have  been  to  discharge 
the  other  partner.  (  U.  S.  v.  Zeffler,  11  Pet.  86,  101 ;  Bobert- 
son  V.  Smith,  18  Johns.  459.)  The  rule,  if  still  subsisting, 
that  the  recovery  of  a  judgment  against  some  of  the  partners 
of  a  firm,  consisting  of  more,  is  a  bar  to  a  subsequent  action 
against  all  the  partners,  would  be  wholly  inapplicable  to  the 
present  case.  The  reasons  for  that  rule  were,  Jirst,  that  a 
judgment  against  a  portion  of  the  partners  merges  the  debt  as 
to  them,  and  thus  destroys  the  joint  indebtedness ;  and  second, 
that  there  being  already  a  judgment  against  some  of  the  part- 
ners, and  they  being  necessary  parties  to  the  second  suit,  a 
second  recovery  against  all  would  result  in  two  judgments 
against  the  same  persons  for  the  same  debt.  It  is  obvious  that 
neither  of  these  reasons  can  apply  to  the  case  of  merely  prov- 
ing a  debt  against  the  estates  of  some  of  several  joint  debtors. 
It  is  worthy  of  note,  however,  that  none  of  the  cases  rest  upon 
the  ground  here  assumed  by  the  respondent,  that  recovering  a 
judgment  in  an  action  against  only  two  of  three  joint  debtors, 
estops  the  creditor  from  afterward  claiming  that  the  third  was 
also  jointly  liable  for  the  same  debt. 

A  point  is  taken  in  this  court  which  does  not  appear  to  have 
been  taken  at  the  trial,  viz.:  That  the  right  of  actioii  against 
Griffith  &  Wundrum  was  suspended  by  the  pendency  of  the 
proceedings  in  bankruptcy.  Whether  or  not  that  point  is 
available  to  Abendroth,  it  is  not  material  to  inquire.  If  it 
had  been  taken  at  the  trial,  it  could  have  been  met  by  proof  of 
permission  of  the  District  Court  to  prosecute  the  action,  or  by 
proof  that  the  proceedings  in  bankruptcy  had  terminated,  which 
is  quite  probable,  as  this  action  was  not  brought  until  1876. 
SiCKELS  — Vol.  LIT.  19 
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We  have  been  led  into  this  extended  discussion  by  the  earn- 
estness with  which  the  points  made  by*  the  counsel  for  the 
defendant  have  been-pressed,  and  the  support  which  they  have 
received  in  the  courts  below.  The  case  is  a  hard  one  for  the 
defendant,  but,  as  now  presented,  we  feel  constrained  to  decide 
that  the  judgment  must  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


188  635         The  People,  ex  rel.  William  Van  Houton,   Appellant,  v. 
Ambrose  Sadler,  as  Superintendent,  etc.,  Respondent. 

The  common -law  remedy  hj  indictment  against  a  person  keeping  a  bawdy- 
house  was  not  abolished  or  superseded  by  the  provision  of  the  Code  of 
Criminal  Procedure  as  to  disorderly  persons  (g  899). 

It  is  not  essential  to  the  validity  of  a  sentence  to  imprisonment  in  a  county 
penitentiary,  under  the  statute  authorizing  such  imprisonment  (Chap. 
209,  Laws  of  1874,  as  amended  by  chap.  108,  Laws  of  1876),  that  it  shall 
state  that  the  prisoner  is  ''to  be  received,  kept  and  employed  in  the 
manner  prescribed  by  law  and  the  rules  of  the  penitentiary/'  That  pro- 
vision of  the  statute  is  no  part  of  the  sentence,  but  is  simply  directory  to 
the  keeper  of  the  penitentiary. 

(Submitted  October  7,  1884;   decided  October  21,  1884.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  March  27, 1884, 
which  affirmed  an  order  of  a  justice  of  the  Supreme  Court,  made 
upon  return  to  a  writ  oi  habeas  corpus  remanding  the  petitioner 
to  the  custody  of  defendant,  the  superintendent  of  the  Onon- 
daga county  penitentiary. 

The  petitioner  was  indicted  in  November,  1882,  for  keeping 
a  bawdy-house,  was  tried,  convicted  and  sentenced  to  one  year's 
imprisonment  in  said  penitentiary  and  to  pay  a  fine  of  $250. 

J.  L.  Baker  for  appellant.  Defendant  should  have  been 
sentenced  to  the  county  jail  instead  of  the  penitentiary,  the 
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offense  with  which  he  was  charged  having  been  committed 
before  the  Penal  Code  went  into  effect.  (Penal  Code,  §§  15, 
727;  2  R.  S.  697;  2  Edm.  Stat.  719,  §  40.)  A  certified  copy 
of  the  entry  of  the  judgment  upon  the  minutes,  and  no  other 
warrant  or  authority,  is  necessary  for  the  commitment.  (Crim- 
inal  Code,  §  486.)  The  sentence  is  the  final  judgment.  {Manke 
V.  People,  74  N.  Y.  415.) 

Clarence  L.  Smithy  district  attorney,  for  respondent.  If  a 
warrant  of  conviction,  when  prisoners  are  sent  to  a  penitentiary, 
was  not  necessary,  the  copy  of  the  minutes,  certified  by  the 
clerk,  was  all  that  was  required,  the  instrument  signed  by  Judge 
Lyon  has  worked  no  injury,  nor  has  it  prejudiced  in  any  way 
the  rights  of  the  prisoner.  {People^  ex  rel.  Trainor^  v.  Baker^ 
89  N".  Y.  460, 465 ;  People^  ex  rel.  Catliii,  v.  Neilson,  16  Hun, 
214 ;  People^  ex  rel.  D&ooe^  v.  Kelly,  32  id.  536.)  As  no  terra 
of  punishment  is  prescribed  by  statute  defining  disorderly 
houses,  the  term  of  imprisonment  may  be  one  year,  or  a  tine 
of  not  more  than  $500,  or  both.     (Penal  Code,  §  15.) 

Earl,  J.  The  Eevised  Statutes  (Vol.  1,  p.  638)  contained 
provisions  for  dealing  with  disorderly  persons,  among  whom 
were  persons  keeping  a  bawdy-house,  and  those  provisions 
were  substantially  re-enacted  in  the  Code  of  Criminal  Proced- 
m^  (§  899).  The  main  purpose  of  those  provisions  is  to  arrest 
the  disorderly  practices  named,  by  compelling  a  disorderly  per- 
son to  give  security  for  liis  good  behavior.  If  he  will  give  the 
security  required,  he  cannot  be  punished.  If  the  security  be 
not  given,  he  may  be  committed  to  the  county  jail  for  not  ex- 
ceeding six  months,  from  which  he  may  be  discharged  at  any 
time  upon  giving  security.  (Code  of  Crim.  Pro.,  §§  902,  903, 
907,  910.) 

The  keeping  of  a  bawdy-house  was  also  a  misdemeanor  at 
common  law,  and  is  ngw  made  so  by  the  Penal  Code  (§322), 
which  took  effect  December  1,  1882. 

The  defendant  was  indicted  November  24,  1882,  for  keep- 
ing a  bawdy-house  between  June  12, 1882,  and  the  day  of  the 
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indictment,  and  hence  the  case  is  governed  by  the  common 
law.     (Penal  Code,  §  719.) 

There  was,  therefore,  this  state  of  things  when  this  offense 
was  committed.  The  relator  while  he  kept  the  bawdy-house 
could  have  been  arrested  and  dealt  with  as  a  disorderly  person, 
or  he  could  have  been  indicted  and  punished  for  keeping  such 
a  house.  The  two  proceedings  have  different  ends  in  view, 
and  could  both  be  taken  against  any  person  who  kept  such  a 
house.  Such  person  could  be  arrested  as  disorderly,  and  com- 
pelled to  give  the  security  required,  and  then  afterward  he 
could  be  indicted  and  punished  for  having  kept  a  bawdy-house. 

Therefore  the  common-law  remedy  by  indictment  against 
the  relator  was  not  abolished  or  superseded  by,  or  inconsistent 
with,  the  provisions  of  the  Code  of  Criminal  Procedure  as  to 
disorderly  persons. 

The  relator  was  not,  as  he  claims,  sentenced  under  section 
15  of  the  Penal  Code,  as  that  was  not  applicable  to  this  crime 
committed  before  that  Code  took  effect.  But  he  was  sentenced 
under  a  similar  section  of  the  Revised  Statutes  (Vol.  2,  p.  697, 
§  4:0)  which  provides  "  that  every  person  who  shall  be  convicted 
of  any  misdemeanor,  the  punishment  of  which  is  not  prescribed 
in  this  or  some  other  statute,  shall  be  punished  by  imprison- 
ment in  a  county  jail  not  exceeding  one  year,  or  by  a  fine  not 
exceeding  $250,  or  by  both   such    fine   and    imprisonment." 

When  this  crime  was  committed  there  was  no  other  statute 
providing  for  its  punishment. 

Therefore  the  court  did  not  err  in  sentencing  the  relator  to 
be  confined  in  the  Onondaga  penitentiary  for  the  term  of  one 
year,  under  chapter  209,  Laws  of  1874,  as  amended  by  chapter 
108,  Laws  of  1876. 

A  further  objection  is  made  that  the  sentence  was  invalid 
because  it  did  not  conform  to  the  latter  statute,  which  provides 
that  the  judge  may  "  sentence  such  person  to  imprisonment  in 
such  penitentiary,  there  to  be  received^  kept  and  employed  in 
the  manner  prescribed  by  law  and  the  rules  amd  discipline  of 
sfooh  penitentiary P  The  objection  is  that  the  words  italicized 
are  not  contained  in  the  sentence.     Those  words  are  no  part 
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of  the  sentence,  but  are  simply  directory  to  the  keeper  of  the 
penitentiary,  prescribing  what  shall  be  done  with  the  prisoner 
and  how  he  shall  be  kept  after  he  reaches  there. 

We  are,  therefore,  of  opinion  that  the  relator  was  properly 
sentenced,  and  that  the  order  appealed  from  should  be  affirmed. 

All  concur. 

Order  affirmed. 


The  First  National  Bank  of  Oswego,  Appellant,  v.  John      los  in 
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The  Second  National  Bank  of  Oswego,  Respondent,  v.  John 

Dunn. 

Where  a  chattel  has  been  replevied,  it  may  not,  while  it  is  in  the  posses- 
sion of  the  sheriff,  or,  it  seems,  while  in  the  possession  of  the  plaintiff 
awaiting  the  result  of  the  action,  be  levied  upon  by  virtue  of  an  execution 
against  the  defendant  in  said  action.  The  judgment  creditor  can  only 
claim  through  the  title  of  his  debtor,  and  the  property  having  been  larw- 
f ully  removed  from  the  possession  of  the  latter,  and  being  held  in  the 
custody  of  the  law  for  final  adjudication,  he  cannot  disturb  that  custody, 
but  is  confined  to  such  remedy  as  will  not  interfere  with  it. 

IhinUfp  V.  P.  F,  Ins,  Co,  (74  N.  Y.  145),  BurkU  v.  Luce  (1  id.  668),  distin- 
guished. 

li  teems  thaXihe  execution  creditor  in  such  case  may  proceed  in  equity, 
making  all  the  rival  claimants  parties,  and  so  determine  in  one  action 
the  whole  controversy. 

F.  y.  Bank  v.  Dunn  ;  S,  JV.  Bank  v.  Dunn  (29  Hun,  529),  reversed. 

(Argued  October  7,  1884  ;  decided  October  28,  1884.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Conrt,  in  the  fourth  judicial  department,  made  April  19, 1883, 
which  reversed  an  order  of  Special  Term,  staying  proceedings 
upon  an  execution  issued  upon  a  judgment  recovered  in  the 
action  second  above  entitled,  and  setting  aside  a  levy  made  by 
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the  sheriff  of  Oswego  county  in  virtue  of  such  execution. 
(Reported  below,  29  Hun,  529.) 

On  tlie  7th  day  of  January,  1882,  John  Dunn  made  a  gen- 
eral assignment  for  the  benefit  of  his  creditors,  to  John  Dorsey, 
Jr.,  his  book-keeper  and  clerk,  who  took  possession  of  the 
assigned  property,  consisting  among  other  things  of  a  malt- 
house  in  whicli  were  eighteen  to  twenty  thousand. bushels 
of  malt  in  bulk.  Two  days  later,  viz.,  January  9,  1882, 
the  First  National  Bank  brought  replevin  for  ten  thousand 
bushels  of  said  malt,  against  Dunn  and  Dorsey,  which  is  the 
action  first  above  entitled.  The  plaintiff  in  that  action  claimed  " 
title  under  warehouse  receipts,  executed  to  it  by  Dimn,  on  the 
13th  December,  18S1.  Upon  the  mandate  in  that  action,  the 
sheriff  of  Oswego  seized  the  ten  thousand  bushels  of  malt 
and  kept  possession  until  the  13th  of  January,  1882,  when 
(as  no  bond  had  been  given  by  the  defendants  and  time  there- 
for had  expired)  the  sheriff  went  to  the  president  of  the  First 
National  Bank  at  his  banking  rooms  and  told  him  he  had  come 
to  deliver  the  malt  named  in  the  replevin  papers,  and  that  he 
did  then  and  there  deliver  it.  The  president  requested  the 
sheriff  to  separate  the  ten  thousand  bushels  and  to  deliver  it  at 
a  designated  place.  On  the  13th  of  January,  1882,  the  Second 
National  Bank  recovered  a  judgment  against  John  Dunn 
for  $15,415.23,  besides  costs,  and  forthwith  issued  an  execu- 
tion to  the  sheriff  of  Oswego  county,  who  was  engaged  in  sepa- 
rating the  malt  for  the  purpose  of  delivering  as  requested,  he 
at  once  levied  on  the  malt  in  question,  and  other  property  of 
the  assignor  and  judgment  debtor.  On  the  17th  of  January, 
1882,  the  First  National  Bank  indemnified  the  sheriff  against 
the  claim  of  the  Second  National  Bank 

Louis  MarshaU  for  appellant.  The  Supreme  Court  has 
power  to  set  aside  a  levy  when  wrongfully  or  illegally  made. 
{Davis  V.  Tifamy^  1  Hill,  642  ;  Ferris  v.  Crawford^  2  Denio, 
604  ;  McLean  v.  Tompkins^  18  Abb.  Pr.  24.)  Strangers  whose 
rights  are  affected  by  a  judgment  or  proceedings  under  it  may 
make  such  a  motion.  {DwigkCs  Ca^e^  15  Abb.  Pr.  259 ;  Ooidd 
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V.  Mortimer,  16  Abb.  448 ;  26  How.  167 ;  Lawber  v.  Mayor,  etc,, 

9  Abb.  325 ;  Pa/rent  v.  EeUogg,  1  How.  70  ;  Boivested  v.  Orvis, 
23  Wis.  606 ;  PIUy.  McOee,  23  111.  210 ;  Robinson  v.  AUa/iitie 
cfe  Gt.  West.  R.  R,  Co.,  66  Penn.  St.  160 ;  Joties  v.  Williams,  2 
Swan  [Tenn.],  106 ;  Zinn  v.  Hamilton,  34  N.  J.  Law,  306.) 
Property  taken  under  replevin,  either  before  or  after  surrender 
to  the  plaintiff  in  the  action,  cannot  be  retaken  from  such 
plaintiff  or  the  sheriff  on  execution  against  one  of  the  defend- 
ants  in  the  replevin  suit.  {Acer  v.  White,  25  Wend.  614-615  ; 
2  Dallas,  689 ;  1  Br.  Ch.  427 ;  Burckle  v.  Lx(,ce,  1  N.  Y.  163- 
171 ;  MiUiJcen  v.  Selye,  6  Hill,  623-4 ;  Co.  Litt.  476 ;  Willes, 
136 ;  Cornyn's  Landl.  and  Ten.  377 ;  Alexander  v.  Malum, 
11  Johns.  185-6  ;  Morris  v.  De  Witt,  5  Wend.  71 ;  Seyrrunir  v. 
NewUm,  17  Hun,  30-32  ;  Hartwdl  v.  BisseU,  17  Johns.  128 ; 
Wells  on  Replevin,  §§  256,  257,  258,  472,  479  and  480  and 
cases  cited  ;  Herman  on  Executions,  286  ;  Freeman  on  Execu- 
tions, §  135 ;  Rives  v.  Wilbome,  6  Ala.  46  ;  Ooodheart  v. 
Bmoen,  2  Brad.  [111.]  578 ;  WatUns  v.  Page,  2  Wis.  92  ; 
Rhines  v.  Phelps^  3  Gilm.   [111.]  455 ;  S^nith  v.  McGregor, 

10  Ohio,  461;  Jennings  v.  Johnson,  17  Ohio  [First  Series, 
Griswold],  156  ;  Rives  v.  WUboime,  6  Ala.  [Holds.]  46  ;  Wells 
on  Replevin,  §§  256,  257  ;  Seymour  v.  Newton,  17  Hun,  30- 
32.)  Dunn  had  no  leviable  interest  in  the  malt  in  question.  The 
assignment  vested  the  legal  title  in  Dorsey.  (  Williams  v.  In- 
gersoU,  89  N.  Y.  523  ;  3  R.  8.  [Throop's  ed.]  2259  \  F.  &  M. 
Bank  V.  Logan,  74  N.  T.  679  ;  Bank  of  Rochester  v.  Jones,  4 
id.  697 ;  Comtnercial  Bk.  v.  Pfeiffer,  22  Hun,  334 ;  City  Bk. 
V.  R.  W.  i&  0.  R.  R.  Co.,  44  n!  Y.  136  ;  First  National  Bayik 
V.  KeUy,  57  id.  34 ;  Eoyt  v.  Hartford  Fire  Ins.  Co,,  26  Hun, 
416  ;  MaUison  v.  Bavins,  1  N.  Y.  295 ;  Hull  v.  Connelly,  11 
id.  501 ;  Farmers^  Bk.  v.  Cowan,  2  Abb.  Ct.  of  App.  Dec.  88  ; 
2Keye8,  217;  Sh(yrt  v.  Spring,  90  N.  Y.  538,  644-5.)  The 
First  National  Bank,  by  virtue  of  the  warehouse  receipt,  ac- 
quired the  absolute  right  to  the  property  in  question  and  the 
right  to  its  possession  by  such  ownership  and  bailment.  (3  R. 
S.  [Throop's  ed.]  2259;  McComber  v.  Spader,  1  Hun,  198; 
Tenni  v.  MoNamee,  45  N.  Y.  615,  619 ;  Gibson  v.  Stevens, 
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8  How.  [U.  S.]  384,  p.  620 ;  K  db  M.  Bk.  of  Buffalo  v. 
La7ig,  87  N.  Y.  209 ;  ParshaU  v.  Eggart^  54  id.  18 ;  Hoyi 
V.  Hartford  Fire  Ins,  Go.,  26  Hun,  416,  418 ;  First  Nat 
Bk.  V.  EeUy,  57  N.  Y.  34;  Oibson  v.  Steveris,  8  How.  [U.  S.] 
384 ;  Kimherly  v.  Patchen,  19  N.  Y.  330 ;  BtissfM  v.  Car- 
ringtouy  42  id.  118;  Orofoot  v.  Bennington^  2  id.  358; 
Shepardson  v.  Cary,  29  Wis.  34, 43-^ ;  De  Wolf  v.  Gardner, 
12  Cash.  19;  Gibson  v.  Stevens,  8  How.  384;  StewaH  v. 
^<3aZ^,  7  Hun,  405 ;  68  N.  Y.  629 ;  Kippendorf  v.  //yt?«, 
110  U.  S.  276;  Buck  v.  Coldbath,  3  Wall.  334.)  Theorig- 
inal  debt  from  Dunn  to  the  Second  National  Bank  and  all 
equities  founded  thereon  were  extinguished  by  the  novation 
of  January  14,  1882,  and  the  creation  of  a  new  obligation 
dating  from  that  time.  (Bouvier's  Institutes,  title  Novar 
tion  ;  Beach  v.  Endress,  51  Barb.  570,  578  ;  JSent  v.  Reynolds, 
8  Hun,  559,  561.)  It  was  competent  for  the  vendee  of  prop- 
erty to  act  as  bailee  for  the  vendor,  and  the  possession  of  Dunn 
was  the  possession  of  the  First  National  Bank,  and  rendered 
the  transaction  good  as  a  sale  or  pledge  against  creditors  as 
well  as  himself.  (Benj.  on  Sales  [2d  ed.],  Bk.  5,  p.  548,  §  807  ; 
Beeves  v.  Cooper,  5  Bing.  N.  C.  136 ;  Marvin  v.  WaUace, 
8  Ell.,  S.  &  B.  726 ;  Thayer  y.  Dwight,  104  Mass.  254 ;  Story 
on  Baihnents,  §§  58,  299  ;  MeLomher  v.  Parker,  4  Pick.  497  ; 
Hayes  v.  Riddle,  1  Sand.  248  ;  F.  cfe  M.  Bk.  v.  Logan,  74 
N.  Y.  585,  and  causes  under  previous  point.)  The  fact  that 
the  malt  was  not  designated  as  separate,  or  as  separated  from 
a  mass,  cannot  aid  the  Second  National  Bank  in  a  contest,  even 
though,  in  fact,  mixed  with  other  malt.  (Ki7)}herly  v.  Patchin, 
19  N.  Y.  350;  Russell  v.  Carrington,  42  id.  118.) 

8.  C.  Huntington  for  respondent.  The  subsequent  delivery 
(if  any)  of  the  malt  by  the  sheriff  under  the  replevin  proceed- 
ings to  the  First  National  Bank,  the  plaintiff  in  replevin,  did 
not  waive,  vacate  or  annul  such  levy,  or  the  lien  thereby  ac- 
quired. {Lochwod  v.  Perry,  9  Mete.  [Mass.]  440 ;  Burkle 
V.  Luce,  1  Comst.  [1  N.  Y.]  163 ;  Code  of  Civ.  Pro.,  §§  1699, 
1708.)     As  the  Second  National  Bank  was  not  a  party  to,  and. 
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hence,  had  no  legal  control  over  the  action  and  proceeding  in 
replevin,  it  is  not  barred  or  bound  or  estopped  thereby.  Only 
the  parties  thereto  can  legally  receive  benefit  or  injury  there- 
from. (Code  of  Oiv.  Pro.,  §§  1699, 1708 ;  Lochwood  v.  Perry, 
9  Mete.  440.)  The  execution-creditor  not  being  a  party  to  the 
replevin  suit  cannot  control  the  undertaking  executed  by  the 
plaintiff  in  replevin,  or  derive  any  benefit  therefrom.  (Code 
of  Civ.  Pro.,  §§  1699,  1708;  9  Mete.  [Mass.]  440.)  The  exe- 
cution of  the  writ  of  replevin  did  not  vest  the  title  in  the 
plaintiff  in  replevin,  or  annul  the  levy,  or  take  away  the  power 
of  sale.  This  can  only  be  done  when  a  third  person,  not  a  party 
to  the  replevin  suit,  can  have  the  benefit  of  the  replevin  bond. 
(Code  of  Civ.  Pro.,  §§  1699,  1708;  Lochwood  v.  Perry,  9 
Mete.  [Mass.]  440 ;  Burlde  v.  Luce,  1  Comst.  163 ;  Bv^sk  v. 
Cddbath,  3  Wall,  f U.  S.]  334,  346-6 ;  Wells  on  Replevin, 
§§  276,  280-1 ;  Slocum  v.  Mayherry,  2  Wheat.  2 ;  Samuel  v. 
Angew,  80  111.  554;  Wells  on  Replevin,  §  268  and  note; 
§§  245,  248,  258,  261,  264,  266 ;  Breen  v.  Hubbard  et  al.,  4 
Cusli.  [Mass.]  85  ;  Stirnpson  v.  Reynolds,  14  Barb.  506 ;  Otis 
V.  Williams  et  al,,  70  N.  T.  208 ;  Lovett  et  al.  v.  Burkhardt, 
44  Penn.  St.  173-4 ;  BxcrUe  v.  Luce,  1  Comst.  163 ;  Lock- 
wood  V.  Perry,  9  Mete.  444 ;  Morris  v.  De  Witt,  5  Wend. 
71 ;  Perry  v.  Jiicha7'dsoji,  9  Gray,  216 ;  Benson  v.  Berry, 
55  Barb.  621 ;  4  Hun,  732;  Acker  v.  White,  25  Wend.  614.) 
After  the  malt  had  been  (as  it  has)  delivered  by  the  sheriff  to 
the  plaintiff  in  replevin  it  is  not  in  the  custody  of  the  law  as 
to  the  Second  National  Bank ;  the  lien  of  the  sheriff  under  the 
execution  is  good,  and  the  sheriff  has  a  legal  right  to  sell,  and 
should  be  permitted  to  sell  thereon.  {Hagon  v.  Duel,  24  Ark. 
216 ;  Sanborn  v.  Leavitt,  43  N.  H.  473 ;  Shipman  v.  Clark,  4 
Den.  446 ;  Thomas  v.  McGowen,  13  Wend.  256 ;  Foster  v.  Pet- 
Ubone,  20  Barb.  350, 359 ;  Ilsley  v.  StiMs,  5  Mass.  280 ;  Eyatt 
V.  Wood,  4  Johns.  150 ;  PoweU  v.  Bradley  cfe  Co.,  9  Gill.  & 
Johns.  220,  250,  279,  280;  Cla/rk  v.  West,  23  Mich.  242; 
Smith  V.  Snyder,  15  Wend.  324 ;  Raskins  v.  Kelley,  1  Abb. 
[N.  S.]  63 ;  Rvachey  v.  Stryker,  28  N".  T.  45  ;  Manning, 
Bowm^an  db  Co.  v.  Keenan  et  al.,  73  id.  45  ;  Carr,  Assignee, 
SiCKELS  — Vol.  UI.  20 
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V.  Van  Hoeaen,  Sheriff,  26  Hun,  316 ;  14  Week.  Dig.  110 ; 
Frost  V.  MoUy  34  N.  Y.  253,  255;  Stimpson  v.  Reynolds^ 
14  Barb.  506;  Rogers  v.  Weir,  34  K  Y.  463,  466;  Farmers 
and  Mechanics^  National  Bamk  of  Buffalo  v.  Lang,  87  id. 
209,  214,  215;  Foster  v.  Pettibone,  20  Barb.  350.)  If  the 
Second  National  Bank  have  no  right  to  retain  the  levy  or 
make  the  sale,  the  First  National  Bank  has  a  full,  adequate 
and  complete  remedy  at  law  by  action  of  trover,  trespass  or 
replevin.  Hence,  relief  by  injunction  cannot  be  had.  {Mar- 
shall v.  Peters,  12  How.  Pr.  218.)  An  order  can  only  be  ob- 
tained staying  proceedings  in  an  action  by  a  party  to  the  action 
against  the  party  to  the  same  action.  (  Watts  v.  Rogers,  2 
Abb.  261,  263,  266 ;  GraM  v.  Quick,  5  Sandf.  612.)  The 
First  National  Bank  was  not  a  party  to  the  motion  to  punish 
the  sheriflE  as  for  a  contempt,  and  hence  is  not  bound  or  estopped 
by  it.  (  Veeder  v.  Barker,  83  N.  Y.  156,  163  ;  Riggs  v.  Pur- 
cell.n  id.  370;  BisseU  v.  Kellogg,  65  id.  432;  S.  C,  60 
Barb.  617;  New  Rules,  180,  181;  Easton  v.  PicTcersgill,  8 
Week.  Dig.  37 ;  75  N.  Y.  599 ;  MaMer  of  Livingston,  34  id. 
555.)  If  the  receipt  operate  as  a  pledge,  the  sheriff  might,  by 
virtue  of  the  execution,  sell  the  interest  of  the  pledgor.  {Far- 
mers and  Mechanics^  National  Bank  of  Buffalo  v.  Lang,  87 
N.  Y.  214;   Yenni  v.  McNamee,  45  id.  614.) 

Finch,  J.  If  the  General  Term  were  right  in  sustaining  the 
levy  upon  the  property  held  under  the  writ  of  replevin,  the 
sheriff  occupies  a  very  awkward  and  anomalous  position,  and 
the  law  is  made  to  demand  a  seeming  impossibility.  The 
sheriff  took  possession  of  the  malt  in  obedience  to  process  re- 
quiring him  to  take  that  specific  property.  The  defendants  in 
replevin,  Dunn  and  Dorsey,  not  giving  a  bond  for  the  return 
of  the  property  within  the  prescribed  three  days,  it  became 
the  imperative  duty  of  the  sheriff  to  deliver  such  property  to 
the  First  National  Bank  of  Oswego,  the  plaintiff  in  the  action. 
While  preparing  to  make  such  delivery,  but  before  it  had  been 
actually  accomplished,  the  Second  National  Bank  of  Oswego 
issued  to  him  an  execution  against  Dunn,  and  required  him  to 
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levy  upon  the  same  property.  He  made  the  levy,  and  so  found 
himself  at  one  and  the  same  instant  required  to  deliver  up  the 
malt  on  one  mandate  and  retain  and  sell  it  on  another.  He 
cannot  do  both.  The  two  duties,  each  equally  imperative,  are 
utterly  inconsistent,  and  the  performance  of  either  inevitably 
involves  the  non  performance  of  the  other.  The  difficulty,  too, 
does  ilot  end  with  the  sheriff,  but  extends  to  the  plaintiff  in  i*e- 
plevin.  He  sues  Dunn  to  recover  the  identical  property,  claim- 
ing to  be  its  owner,  and  obtains  for  the  safety  of  his  title  a 
lawful  possession.  But  that  safety  is  weak  and  brittle  if  Dunn 
can  confess  a  judgment  to  a  creditor  who,  alleging  his  debtor's 
ownership,  can  again  put  in  jeopardy  the  possession  of  the 
property.  The  law  compels  the  plaintiff  in  the  replevin,  as 
the  price  of  his  temporary  possession,  to  give  a  bond  for  the 
return  of  the  property,  if  such  return  is  in  the  end  adjudged, 
and  yet,  if  levies  may  be  made  in  behalf  of  creditors,  the  law 
prevents  the  very  return  which  it  at  the  same  time  requires. 
It  was  a  similar  inconsistency  to  which  the  Federal  court  called 
attention  in  Ilagan  v.  Lucas  (10  Pet.  404).  Justice  McLean 
said :  "  If  the  property  be  liable  to  execution  a  levy  must 
always  produce  a  forfeiture  of  the  bond.  For  a  levy  takes  the 
property  out  of  the  possession  of  the  claimant  and  renders  the 
performance  of  his  bond  impossible.  Can  a  result  so  repug- 
nant to  equity  and  propriety  as  this  bo  sanctioned  ?  Is  the  law 
80  inconsistent  as  to  authorize  the  means  by  which  the  dis- 
charge of  a  legal  obligation  is  defeated,  and  at  the  same  time 
exact  a  penalty  for  the  failure  ? " 

From  these  inconsistencies  there  mnst  be  some  avenue  of 
escape.  The  right  of  the  Second  National  Bank,  as  a  judg- 
ment creditor  of  Dunn,  to  contest  the  validity  of  his  assign- 
ment to  Dorsey,  and  the  alleged  title  of  the  First  National 
Bank  by  virtue  of  its  warehouse  receipt,  is  undoubted.  Claim- 
ing the  malt  to  be  in  truth  the  property  of  Dunn,  it  may  levy 
upon  it  and  seek  to  maintain  its  hold,  unless  met  by  the  ob- 
struction of  an  existing  custody  of  the  law.  That  obstruction 
the  appellant  interposes,  and  asserts  it  to  be  effectual  whether 
at  the  moment  of  the  attempted  levy  the  malt  was  in  the  cus- 
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tody  of  the  officer,  or  had  been  delivered  to  the  temporary 
poBsession  of  the  bank  during  the  pendency  of  its  proceedings 
in  replevin.  The  precise  question  does  not  seem  to  have  been 
decided  by  any  court  of  last  resort,  but  the  authorities  approach 
it  from  several  directions,  and  indicate  the  principles  which 
should  govern  its  determination.  The  old  action  of  replevin 
and  its  modern  substitute  are  alike  in  the  nature  of  proceed- 
ings in  rem.  The  court  fastens  upon  the  identical  property, 
and  holds  it  subject  to  its  own  ultimate  disposition.  If  by  its 
own  rules  it  cannot  hold  the  res  against  other  process  which  it 
has  power  to  control,  the  action  loses  its  character  and  becomes 
merely  one  for  damages.  In  Sagan  v.  Lucas  {suprd)^  it  was 
ruled  that  the  property  taken  on  the  writ  is  in  the  custody  of 
the  law,  both  while  held  by  the  officer,  and  after  delivery  to 
the  plaintiflE,  and  so  remains  during  the  pendency  of  the  action 
awaiting  the  final  disposition  of  the  court.  And  it  was  further 
said  that  this  custody  could  not  be  disturbed  by  any  process, 
and  especially  not  by  that  emanating  from  another  jurisdic- 
tion. This  case,  and  its  doctrine  as  stated,  were  approved  by 
the  same  court  in  a  very  recent  decision.  {Covell  v.  Hyman^ 
111  U.  S.  176.)  It  is  true,  as  the  General  Term  say,  that  the 
case  cited  was  one  in  which  the  writ  under  which  a  bond  was 
given  for  the  return  of  the  property  was  issued  from  the  State 
court,  while  the  disturbing  execution  came  from  the  Federal 
court,  and  the  avoidance  of  a  conflict  of  jurisdiction  was  as- 
signed as  the  principal  ground  of  decision.  But  at  the  founda- 
tion of  that  conflict  was  the  inconsistency  of  a  legal  require- 
ment that  an  officer  should  hold  the  property  for  one  purpose 
and  yet  be  compelled  to  surrender  it  for  another.  That  the 
hostile  mandates  came  from  difierent  courts  only  emphasized 
the  inconsistency. 

It  was  early  held,  and  has  been  steadily  maititained,  that 
property  levied  upon  by  an  officer  when  found  in  and  taken 
from  the  possession  of  the  defendant  in  the  execution,  cannot 
be  replevied  unless  in  a  case  where  the  taking  was  tortious, 
and  the  officer  liable  in  trespass.  {Thompson  v.  Button^  14 
Johns.   86;  Panghur7h    v.  PcUridge^  7  id.   142.)      And  that 
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illustrates  the  difierence  between  a  taking  on  execution  and  on 
a  writ  of  replevin.  In  the  former  case  he  is  required  to  take 
only  the  property  of  the  debtor,  and  is  a  trespasser  if  he  takes 
that  of  a  stranger ;  but  in  the  latter  he  is  required  to  take  cer- 
tain specific  property,  and  is  not  a  trespasser,  and  cannot  be 
sued  for  taking  it.  His  possession  under  the  writ  and  his 
power  to  obey  it  are  thus  perfectly  protected,  and  his  taking 
is  entirely  unaffected  by  the  question  of  ownership. 

In  Acker  v.  White  (25  Wend.  614),  the  property  was  levied 
upon  in  1837  as  the  property  of  Jessup.  Thereafter  White 
took  out  a  writ  of  replevin  and  gave  the  necessary  bond,  but 
left  the  property  in  the  possession  of  Jessup.  In  1839  Acker, 
as  sheriflF,  levied  upon  the  same  property,  while  the  replevin 
suit  remained  undecided.  Wliite  recovered  the  property  from 
Acker,  the  court  saying  that  "  the  bond  was  substituted  for  the 
goods,"  and  "assuming  that  the  plaintiff  acquired,  by  virtue 
of  the  bond  and  replevin,  the  property  in  question,  then,  though 
it  still  continued  in  the  possession  of  Jessup,  it  would  not  be 
subject  to  execution  against  him." 

The  case  of  Burkle  v.  Licce  (1  Oomst.  163),  cited  by  the 
General  Term,  decided  only  that  where  the  replevin  suit  had 
abated,  and  could  not  be  revived  because  of  the  death  of  the 
plaintiff,  the  levy  made  by  the  sheriff,  from  whose  possession 
the  replevin  had  taken  the  property,  at  once  revived,  and  he 
could  re-take  it  from  the  possession  of  the  plaintiff's  executors. 
There  the  replevin  was  at  an  end,  and  the  custody  of  the  law 
dischaiged.  We  fail  to  find  anywhere  authority  for  the  doc- 
trine that  by  the  issue  of  an  execution  a  sheriff  holding  prop- 
erty under  a  writ  of  replevin  can  be  forced  to  disobey  the 
mandate  of  the  writ.  The  case  of  successive  executions  issued 
to  the  same  officer  stands  upon  different  principles.  Even 
there,  it  is  said,  that  having  levied  under  the  first  execution, 
he  cannot  and  does  not  levy  under  the  second,  but  its  issue  to 
him  operates  as  a  constructive  levy.  {Seymour  v.  Newtoni^  17 
Hun,  30.")  But  in  such  case  he  is  not  charged  with  inconsistent 
duties,  or  his  lawful  possession  disturbed.  The  later  execu- 
tions in  no  manner  alter  or  interfere  with  his  duty  under  the 
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first.  He  can  obey  all  the  mandates,  and  is  not  driven  to  diso- 
bey any,  but  an  execution  following  a  writ  of  replevin  sets  the 
officer  at  once  at  war  with  himself. 

The  Code  has  made  provision  for  the  case  of  a  claimant 
whose  claim  existed  prior  to  the  replevin  (§  1709),  but  has  made 
none  for  a  case  where,  as  here,  the  creditor's  judgment  was 
obtained  and  his  execution  issued  after  the  replevin.  In  such 
case  he  can  only  claim  through  the  title  of  the  debtor.  If 
there  be  none  in  him,  there  can  be  no  right  of  the  creditor. 
If  that  title  is  already  in  dispute,  he  must  abide  its  issue ;  or, 
if  need  be,  in  a  lawful  manner  take  part  in  its  determination. 
If  the  property  be  lawfully  removed  from  the  possession  of 
his  debtor,  and  held  by  the  law  for  a  final  adjudication,  he  can- 
not disturb  that  custody,  or  invade  it  with  inconsistent  process. 
He  must  take  such  remedy  as  will  not  interfere  with  the  cus- 
tody lawfully  acquired  and  maintained.  Cases  of  attachment 
furnish  an  illustration.  The  duty  of  an  officer  to  whom  the 
warrant  has  been  issued  is  to  take  and  retain  the  property  till 
final  judgment  and  execution.  Hence  it  is  said  that  property 
ill  custodia  legis  cannot  be  attached.  (Drake  on  Attachments, 
§  251.)  And  the  case  of  Head  v.  Sprague^  34  Ala.  101,  is  cited. 
There  an  attachment  was  placed  in  the  hands  of  the  sheriflE, 
and  before  its  levy  a  writ  of  seizure  from  a  court  of  chancery 
was  issued  to  the  same  officer.  He  tried  to  execute  both.  Of 
course  he  could  not,  and  the  court  held  that  since  he  could  not 
execute  the  attachment  except  by  taking  the  property,  and  the 
moment  he  took  it  the  property  was  in  the  custody  of  the  court 
under  the  writ  of  seizure,  therefore  the  attachment  could  not 
be  levied.  If*  the  courts  of  this  State  have  modified  this  rule, 
it  is  only  in  a  manner  which  preserves  its  substantial  elements. 
In  Dunlop  v.  Patte7*son  Fire  Insurance  Co.  (74  N.  Y.  145), 
money  deposited  with  the  clerk  of  a  court,  in  lien  of  an  under- 
taking on  appeal,  was  lield  liable  to  an  attachment  in  an  action 
by  a  third  person  against  the  depositor.  But  this  went  upon 
the  ground  that  the  attachment  operated  not  upon  the  money 
itself,  but  upon  the  intangible  right  of  the  depositor  to  so  much 
of  it  as  might  remain  after  the  exigencies  of  the  appeal  were 
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satisfied  ;  and  the  court  carefully  and  sedulously  guarded  itself 
against  a  construction  that  would  interfere  with  the  custody  of 
the  fund. 

The  creditor,  in  the  present  case,  must  pursue  a  remedy  con- 
sistent with  the  sheriff's  duty  under  the  replevin,  and  with  the 
hold  which  the  law  has  upon  the  property.  The  issue  of  his 
execution  gave  him  a  general  lien  against  the  property  of  his 
debtor.  He  meets  with  an  obstruction  to  his  levy.  We  see 
no  reason  why.  he  may  not  proceed  in  equity,  making  all  the 
rival  claimants  parties,  preventing  if  need  be  a  transfer  of  the 
property  by  the  plaintiff  in  replevin,  avoiding  a  multiplicity 
of  suits,  and  so  determining  in  one  action  the  whole  contro- 
versy. We  think  the  Special  Term  was  right  in  setting  aside 
the  levy. 

The  order  of  the  General  Term  should  be  reversed,  and  that 
of  the  Special  Term  affirmed,  with  costs. 

All  concur,  except  Rugeb,  Oh.  J.,  taking  no  part. 

Ordered  accordingly. 


I  97    160 

John  R.  Oassidy  et  al..  Respondents,  v,  Bolton  Hall  et  al.,    'mag 

Appellants.  '«  ^ 

Defendants,  Hal],Nicoll  and  Granbery,  as  parties  of  tbe  first  part,  entered 
into  a  contract  witb  defendant,  tbe  U.  S.  R.  Co.,  wbicb  recited  tbat  tbe 
parties  of  tbe  first  part  contemplated  assuming  control  of  said  company, 
wben,if  ever,  tbey  sbould  be  satisfied  tbat  its  business  was  a  profitable  one, 
and  tbat  it  was  expedient  some  arrangement  sbould  be  made  wbereby 
tbat  question  migbtbe  determined;  in  consideration  wbereof  and  of  tbe 
mutual  covenants  and  agreements  it  was  agreed  tbat  tbe  parties  of  tbe 
fifst  part,  to  enable  tbe  company  to  fill  its  orders,  for  goods  manufactured 
by  tbe  company,  sbould  make  advances  upon  assignment  of  sucb  orders 
as  tbey  sbould  approve  ;  said  parties  of  tbe  first  part  to  collect  eacb  of  tbe 
orders  bo  assigned,  and  out  of  tbe  proceeds  retain  tbe  sum  advanced  tbereon 
witb  interest  and  a  proportion  of  tbe  profits  made  by  tbe  company,  tbe 
same  to  be  not  less  tben  ten  per  cent  of  tbe  face  of  tbe  order.  Tbe  com- 
pany also  executed  to  H.,  N.  and  G.  a  cbattel  mortgage  upon  its  prop- 
erty to  secure  sucb  advances.     In  an  action  to  recover  for  goods  sold  to 
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the  compai^,  held,  that  the  contract  did  not  constitute  a  copartnership 
between  the  parties  either  inter  9ese  or  as  to  third  persons. 

Where  a  party  is  only  interested  in  the  profits  of  a  business  as  a  means  of 
compensation  for  services  rendered  or  for  money  advanced,  he  is  not  a 
partner. 

Also  A«^,  that  acts  and  declarations  of  H.,  N.  and  G.,  consisting  of  efforts 
on  their  part  to  place  the  company  in  a  sonnd  financial  condition,  giving 
directions  to  its  employes,  seeking  to  obtain  orders  for  it,  and  to  establish 
its  credit,  were  not  inconsistent  with  the  pnrpose  of  the  agreement 
and  did  not  bind  them  as  partners. 

It  was  proved  apon  the  trial  that  certain  representations  were  made  by  said 
defendants  to  plaintiffs  as  to  the  responsibility  of  the  company  and  their 
obligation  to  pay  its  debts.  Held,  the  most  that  could  be  claimed 
therefrom  was  that  thereby  defendants  made  a  contract  of  cruaranty 
which,  as  it  was  not  reduced  to  writing,  was  void  under  the  statute  of 
frauds. 

A  witness  for  plaintiff  testified  that  there  was  a  sign  upon  the  factory  of 
the  company  which  read  '  Hall,  Nicoll  and  Granbery's  Factory,  Top 
Floor.'*  There  was  no  proof  that  plaintiffs  ever  saw  or  knew  of  the  sign, 
or  that  any  reliance  was  placed  upon  it  when  their  debt  was  contracted. 
Held,  that  this  testimony  was  insufficient  to  authorize  a  recovery  against 
said  defendants. 

So,  also  Iield,  as  to  declarations  of  one  of  the  defendants  to  customers  re. 
ferriug  to  the  factory  as  their  own  and  speaking  of  its  work  as  work  they 
were  doing,  in  the  absence  of  evidence  that  it  was  'known  to  or  relied 
upon  by  plaintiffs  when  they  sold  the  goods. 

(Argued  October  8,  1884  ;  decided  October  28,  1884.) 

Appeal  by  defendants  Hall,  Nicoll  and  Granbery,  from  a 
judgment  of  the  General  Term  of  the  Court  of  Common  Pleas, 
in  and  for  the  city  and  county  of  New  York,  in  favor  of  plaint- 
iffs, entered  upon  an  order  made  June  9, 1882,  which  overruled 
said  defendants'  exceptions  and  directing  judgment  on  a 
verdict. 

This  action  was  brought  to  recover  against  defendants  as 
alleged  copartners  for  goods  sold  to  them  as  such. 

Defendants  Hall,  Nicoll  and  Granbery  answered  separately 
denying  that  they  were  copartners  with  defendant,  the  United 
States  Reflector  Company,  or  that  the  goods  were  sold  and 
delivered  to  them.  Plaintiffs  introduced  in  evidence  the  fol- 
lowing contract,  executed  by  the  parties  named  therein  :     - 
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"  This  agreement  made  and  entered  into  in  the  city  of  New 
York,  this  22d  day  of  April,  one  thousand  eight  hundred  and 
eighty,  between  Bolton  Hall,  Benjamin  Nicoll  and  David  W. 
Granbery,  all  of  the  city  of  New  York,  composing  the  firm  of 
Hall,  Nicoll  &  Granbery,  parties  of  the  first  part,  and  the 
United  States  Reflector  Company,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of  Con- 
necticut, party  of  the  second  part,  witnesseth  that 

"  Whereas,  said  parties  of  the  first  part  contemplate  assuming 
the  control  of  the  said  The  United  States  Reflector  Company 
when,  if  ever,  they  shall  bo  satisfied  that  the  business  of  said 
Company  is  a  profitable  one  and  that  it  fully  realizes  their  ex- 
pectations ;  and 

"  Whereas,  it  is  expedient  that  some  arrangement  should  be 
made  whereby  the  profitableness  of  said  business  may  be  deter- 
mined by  them  and  the  representations  made  by  said  company 
as  to  the  character  and  volume  of  its  business  may  be  proven  to 
the  satisfaction  of  the  said  parties  of  the  first  part : 

'"Now,  therefore,  in  consideration  of  the  premises  and  of  the 
mutual  promises,  covenants  and  agreements  each  to  and  with  the 
other  made  as  hereinafter  set  forth,  and  of  the  sum  of  one  dol- 
lar each  to  the  other  in  hand  paid,  the  parties  to  this  agreement 
do  covenant,  promise  and  agree  to  and  with  each  other  in  the 
way,  manner  and  form  following,  to-wit : 

"  First.  The  said  parties  of  the  first  part  shall  furnish  the 
money  necessary  to  execute  the  orders  of  Tlie  United  States 
Reflector  Company  for  goods  manufactured  and  to  be  manu- 
factured by  it  in  accordance  with  the  claims  and  specifications 
of  any  and  all  the  letters-patent  to  it  belonging  or  otherwise, 
by  making  advances  of  money  to  said  company  on  such  of  said 
orders  as  they,  the  said  parties  of  the  first  part,  shall  approve 
of ;  and  when  and  so  long  as  the  said  The  United  States  Re- 
flector Company  shall  be  indebted  to  the  said  parties  of  the  first 
part  for  money  paid  to  it  by  their  said  firm  in  discounting  the 
bills  and  notes  of  said  company  received  by  it  in  the  ordinary 
course  of  business,  as  set  forth  in  section  fifth  of  this  agreement, 
then  in  that  case  it  shall  be  obligatory  upon  said  company  and 
SiCKELS  —  Vol,  LH.  21 
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the  said  company  does  hereby  covenant,  promise  and  agree  to 
allow  the  said  parties  of  the  first  part  at  their  option  to  make 
such  advances  on  each  and  every  order  that  it  may  receive  for 
its  manufactured,  and  to  be  manufactured  goods,  and  to  submit 
each  and  every  order  to  said  firm  for  that  purpose,  and  to  pay 
for  such  advance  as  hereinafter  set  forth ;  but  when  and  so  long 
as  the  said  The  United  States  Reflector  Company  shall  not  be 
indebted  to  the  said  parties  of  the  first  part  for  money  paid  to 
it  by  said  firm,  or  discounting  the  bills  and  notes  of  said  com- 
pany as  set  forth  in  said  section  fifth  of  this  agreement,  then  in 
that  case  it  shall  not  be  obligatory  upon  said  company  to  allow 
said  parties  of  the  first  part  to  make  such  advances,  but  the  said 
company  may  at  its  option  apply  to  said  firm  for  that  purpose. 

"  Second.  The  said  The  United  States  Reflector  Company 
shall  and  will  assign,  transfer  and  set  over  to  said  Hall,  Nicoll 
&  Granbery  at  the  time  any  such  advance  is  made,  the  bill  or 
order  upon  which  they,  the  said  parties  of  the  first  part,  shall 
make  such  an  advance  as  hereinabove  set  forth,  with  full  power 
to  collect  and  sue  for  the  same,  and  to  receipt  therefor  on  col- 
lection. 

'*  Third.  The  said  parties  of  the  first  part  shall  in  all  cases  col- 
lect every  bill  or  order  so  assigned  to  them  as  aforesaid,  and 
upon  which  they  have  made  an  advance  to  said  company  as 
hereinabove  stated,  and  out  of  the  money  arising  from  the 
payment  thereof,  the  said  parties  of  the  first  part  shall  retain 
the  amount  advanced  by  them  thereon  as  hereinabove  men- 
tioned, together  with  six  per  cent  interest  thereon  from  the 
date  of  such  advance,  and  in  addition  thereto  the  amount  of 
twenty-five  (26)  per  cent  of  the  face  of  every  such  bill  or  order 
where  the  profits  to  the  said  company  on  the  cost  of  making 
up  the  bill  or  order  is  one  hundred  per  cent,  and  in  the  same 
proportion  when  the  said  profit  is  less,  but  in  no  case  the  said 
parties  of  the  first  part  shall  receive  less  than  ten  per  cent  on 
the  amount  advanced  by  them  in  addition  to  the  amount  so 
advanced  on  any  bill  or  order  as  hereinbefore  mentioned. 

"  Fourth.  If  the  said  company  shall  have  on  hand  materials 
suflScient  to  make  up  the  whole  or  part  of  any  order  or  orders, 
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the  aaid  parties  of  the  first  part  will  advance  to  the  said  coin- 
panj  OQ  the  said  material  estimated  according  to  its  market 
value,  money  sufficient  to  execute  said  order  or  orders  on  the 
same  terms,  at  the  same  rates,  and  in  the  same  method  as 
stated  in  the  first,  second  and  third  articles  of  this  agreement. 

"  Fifth.  The  said  parties  of  the  first  part  shall  and  will  dis- 
count all  such  notes,  bills,  checks,  drafts  and  accounts  belong- 
ing to  said  The  United  States  Keflector  Company  and  received 
by  it  in  the  ordinary  and  usual  course  of  its  business,  as  they, 
the  said  parties  of  the  first  part,  shall  approve  of,  but  not  other- 
wise, at  the  rate  of  six  per  cent  per  annum. 

"  Sixth.  The  said  The  United  States  Keflector  Company  shall 
and  will  not,  during  the  continuance  of  this  agreement,  bor- 
row money  on  their  orders  or  order  for  the  goods  manufac- 
tured or  to  be  manufactured  by,  under  and  in  accordance  with 
any  letters-patent  to  it  belonging,  or  otherwise,  or  allow  its 
bills  or  notes  to  be  discounted  by  any  person  or  persons  whom- 
soever other  than  the  said  parties  of  the  first  part. 

^'  Seventh.  This  agreement  shall  be  terminated  at  any  time 
whatsoever,  at  the  pleasure  and  option  of  the  said  parties  of 
the  first  part,  by  a  written  notice  to  the  company  to  that  effect, 
served  on  its  treasurer ;  and  on  the  service  of  said  notice,  in  the 
way  and  manner  aforesaid,  this  agreement  shall  then  cease  and 
determine,  and  the  parties  of  the  first  part  hereto  shall  be  ab- 
solutely and  forever  discharged  and  released  from  any  obligar 
tion  or  liability  hereby  created,  except  that  they,  the  said  par- 
ties of  the  first  part,  shall  have  the  right,  and  they  are  hereby 
empowered,  to  collect  any  bill  or  order  upon  which  they  have 
advanced,  as  provided  in  the  first  article  of  this  agreement, 
and  which  may  not  have  been  collected  by  them  at  the  time 
of  the  termination  of  this  agreement  as  herein  provided,  and 
to  receive  and  retain  out  of  the  proceeds  of  said  collection  the 
amounts  which,  under  the  third  article  of  this  agreement,  they 
are  entitled  to. 

"  Eighth.  Unless  sooner  terminated  as  hereinbefore  provided, 
this  agreement  shall  continue  in  full  force  and  effect  until  the 
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Ist  day  of  February,  1881,  and  be  binding  on  the  parties  hereto 
and  their  legal  representatives  and  successors." 

The  further  material  facts  are  stated  in  the  opinion. 

Wm,  B,  HorrMower  for  appellants.  The  written  agree- 
ment did  not,  of  itself,  constitute  a  partnership,  either  inter 
sese  or  as  to  third  persons.  (^Richardson  v.  Ihighitt^  76  N. 
Y.  55,  58 ;  Leggett  v.  Hyde,  58  id.  272 ;  Eager  v.  Craw- 
ford,  76  id.  97,  101;  BurneU  v.  Snyder,  id.  344;  81  id. 
550,  555  ;  J£x parte  Ilamper,  17  Vesey,  404  ;  Story  on  Part., 
§  49;  Parsons  on  Part.  74;  Champion  v.  Bostwick,  18  Wend. 
184 ;  3  Kent,  25  ;  1  Smith's  Leading  Cases,  984 ;  Curry  v. 
Fowler,  46  N.  Y.  Sup.  Ct.  195 ;  87  N.  Y.  33 ;  Lindley  on 
Part.  24,  25 ;  Story  on  Part.,  §§  34-8,  45-6,  49 ;  Loomis  v. 
Marshall,  12  Com.  69;  Turner  v.  Bissell,  14  Pick.  192; 
Adee  v.  Cornell,  25  Hun,  78 ;  Bostoti  cfe  Colorado  Smeltitig 
Co.  V.  Smith,  13  R.  1. 27 ;  Cox  v.  Hickman,  8  H.  L.  Cases,  268 ; 
MoUwo,  March  cfe  Co.  v.  Court  of  Wards,!..  R.,  4  P.  C.  419 ; 
Pooley  V.  Driver,  L.  R.,  5  Ch.  Div.  458 ;  Ex  parte  Ddhasse,  L. 
R.,  7  Ch.  Div.  511 ;  MoUwo  v.  Court  of  Wards,  L.  R.,  4  P.  C. 
419.)  The  complaint  being  framed  on  the  theory  of  partner- 
ship, and  no  other  question  being  presented  by  the  evidence  or  by 
the  charge  to  the  jury,  the  plaintiffs  could  not  now  set  up  any 
other  theory  for  recovery,  even  if  there  were  any  other  theory 
available.  {Arnold  v.  AngeU,  62  N.  Y.  508 ;  Miller  v.  Barber, 
66  id.  558  ;  Ihidson  v.  Swan,  83  id.  552.)  The  fact  that  the 
judge  charges  the  jury  to  disregard  immaterial  evidence  does 
not  cure  the  error  of  its  admission.  It  produces  its  effect  in 
the  minds  of  the  jury  at  the  time,  and  this  effect  is  not 
removed  by  the  charge.  {Erben  v.  Lorillard,  19  N.  Y.  299 ; 
Wright  v.  Equitable  Life  Insurance  Society,  41  N.  Y.  Sup. 
Ct.  1 ;  Alien  v.  Javies,  7  Daly,  13  ;  1  Lindley  on  Part.  60 ; 
Story  on  Part.  [7th  ed.],  §  65,  note  2.) 

Fred.  M.  LitOefietd  for  respondents.  A  person  who  has  a 
share  in  the  profits  of  a  firm  acquires  a  property  in  the  part- 
nership assets,  which,  apart  from  his  joint  liability  for  debts, 
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would  give  a  preference  over  firm  creditors.   {Grace  v.  Smithy 

2  Black,  998;  Wamh  v.  Carver,  2  H.  Bl.  247;  Dob  v.  Has- 
ley,  16  Johns.  40 ;  PoU  v.  JLjfton,  3  Mann.,  Gr.  &  Scott,  32, 
39 ;  3  Kent's  Com.  27 ;  BurneU  v.  Snyder,  81  N.  Y.  550 ;  Ex 
parte  Hamper,  17  Ves.  404 ;  Story  on  Part.,  §  49  ;  Parsons  on 
Part.  74;  Champion  v.  Bostwick,  18  Wend.  175;  Richard- 
son  v.  HughiU,  76  N.  Y.  55,  57 ;  Maraton  v.  OoxUd,  69  id. 
220.)  A  person  who  bargains  for  the  profits  of  an  enterprise 
is  liable  as  a  partner  for  losses.  {Haas  v.  Root,  16  Hun,  526 ; 
Qreenwood  v.  Brink,  1  id.  227 ;  Btirnett  v.  Snyder,  81  N.  Y. 
555 ;  Leggett  v.  Hyde,  58  id.  272 ;  Manhattan  Brass  Co.  v. 
Sears,  45  id.  797 ;  Mason  v.  Patridge,  66  id.  633 ;  FiUh  v. 
HaU,  14  How.  175;  Dob  v.  Halsey,  16  Johns.  34;  Bi(,rns  v. 
Rowland,  40  Barb.  368;  ConUing  v.  Barton,  43  id.  435; 
Gushman  v.  Bailey,  1  Hill,  526 ;  Walden  v.  Sherbourne,  15 
Johns.  409;  6%flw«  v.  Barrett^  4  Paige,  148;  Campion  v. 
Bostwick,  18  Wend.  175 ;  ^v^«^^  v.  Cfea,  5  Den.  180 ;  Oak- 
ley v.  AspinwcbU,  2  Sand.  7 ;  CatskiU  Baiik  v.  <?ray,  14  Barb. 
471 ;  Hodgem/in  v.  Smith,  13  id.  302 ;  Burckle  v.  Eckhart, 

3  N.  Y.  132 ;  ulc?^^  v.  Cornell,  25  Hun,  78 ;  Rosenfield  v. 
5a^A^,  53  Wis.;  25  Alb.  L.  J.  158;  44  Mich.  192;  9  Mo. 
App.  519 ;  1  Smith's  Leading  Oases,  491 ;  Waugh  v.  Carver, 
2  H.  Blk.  235;  15  Conn.  68;  2  Tenn.  Oh.  473;  1  Oh. 
App.  420  ;  Pierson  v.  Steinineyer,  4  Rich.  309,  319.)  Hall, 
Nicoll  &  Granbery  did  not  make  a  loan  to  the  United  States 
Reflector  Oorapany,  but  they  contributed  a  sum  of  money 
toward  the  capital  of  the  business,  out  of  which  they  bargained 
for  half  the  profits.  (Ontario  Bank  v.  Hennessy,  48  N.  Y. 
45 ;  PooUy  v.  Driver,  5  Oh.  Div.  458 ;  46  L.  J.  Oh.  446  ;  In 
re  Megerave,  7  Oh.  Div.  571;  Parsons  on  Part.  [3d  ed.]  134, 
141,  142,  143 ;  Burnett  v.  Snyder,  81  N.  Y.  550 ;  Ex  parte 
Hamper,  17  Vesey,  404 ;  Story  on  Part.,  §  49  ;  Parsons  on  Part. 
74.)  Hall,  Nicoll  &  Granbery  constituted  the  United  States 
Reflector  Oompany  their  agents  with  respect  to  the  undertaking 
in  which  they  were  jointly  interested  with  them,  and  they  are, 
therefore,  liable  as  partners.  {Beecher  v.  Bicsh,  23  Alb.  L.  J. 
317;  Curry  v.  Fowler,  46  Sup.  Ct.  196 ;  King  v.  Saria,  69 
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N.  Y.  24;  3  B.  &  S.  847;  32  L.  J.,  Q.  B.  217;  1  H.  &  R. 
117;  L.  R.,  1  C.  P.  86;  Cox  v.  Hickman,  28  Ohio  St  819; 
22  Am.  Rep.  387 ;  Ofitario  Bank  v.  Henneasy,  48  N.  T. 
645 ;  Leggett  v.  Hyde,  68  id.  272 ;  Ifew  York  amd  New 
Hampshire  Railroad  Co,  v.  Schuyler,  34  id.  30,  66,  73 ; 
Baird^a  Case,  L.  R,  5  Oh.  App.  726,  733 ;  OreenwoocPs  Case, 
3  DeG.,  M.  &  G.  459,  476 ;  Mmuiids  v.  BusheU,  L.  R.,  1  Q. 
B.  97;  King  v.  Saria,  69  N..  Y.  24.)  The  pretense  that  the 
transaction  was  a  loan  of  money  is  a  mere  sham,  contrived  to 
evade  partnership  liability.  (Lindley  on  Partnerships  [43d  Eng. 
ed.],  43;  Parker  v.  Ca/nfield,  37  Oonn.  250-267;  Bai-ryv. 
Nesham,  3  M.,  G.  &  S.  641 ';  Broirdey  v.  Elliot,  38  N.  Y.  286- 
304;  Pettee  v.  Appleton,  114  Mass.  114.)  Representations, 
conduct,  deportment  and  circumstances,  calculated  or  likely  to 
induce  the  belief  that  the  parties  ai'e  partners,  will  render  them 
liable  to  creditors  doing  business  with  them  under  the  impres- 
sion so  created.  {Richardson  v.  HxighiU,  76  N.  Y.  55,  59  ; 
Am.  Law  Review,  Dec,  1881,  797,  800;  Brigham  v.  Clark, 
100  Mass.  430;  Burns  v.  Rowland,  40  Barb.  368;  Vihbard 
V.  Roderick,  51  id.  616 ;  Stiles  v.  Meyer,  7  Lans.  195 ;  64 
Barb.  77;  Moses  v.  Jerome,  10  Bos.  220;  Fitch  v.  Hall,  16 
How.  Pr.  175;  Irwin  v.  ConJdin,  36  Barb.  435 ;  5  B.  &  A. 
147;  10  B.  ife  0.  138;  2  H.  Bla.  235,  243;  19  Ves.  461; 
44  N.  H.  569 ;  22  Vt.  511 ;  51  Me.  52 ;  40  111.  456  ;  1  Smith's 
Lead.  Oas.  [7th  Am.  ed.]  1306 ;  2  Greenl.  on  Ev.  438,  §  483 ; 
id.  492,  493 ;  Bromley  v.  Elliot,  38  N.  H.  287 ;  SheHdan  v. 
Medara,  10  N.  J.  Eq.  469;  Winship  v.  Bank,  5  Pet.  529 ; 
LeggeU  v,  Hyde,  58  N.  Y.  272 ;  17  Am.  Rep.  244;  Lengle  v. 
Smith,  48  Mo.  276;  Champion  v.  Bostwick,  18  Wend.  184; 
Humstreet  v.  Howland,  5  Den.  68  ;  Fitch  v.  Harrington,  13 
Gray,  468  ;  Manhattan  Brass  <&  Manuf.  Co.  v.  Sears,  45  N. 
Y.  797;  Pringle  v.  Leverich,  48  N.  Y.  Supr.  [J.  &  S.]  492.) 
Admissions  of  the  parties  sought  to  be  charged  as  partners,  as 
well  as  their  acts,  are  competent  evidence  to  show  a  holding 
out  to  the  world,  or  to  the  parties  dealing  with  them,  that  they 
are  partners.  {Ooode  v.  Ha/rrison,  5  B.  &  Aid.  147;  Palmar 
V.  Pvnkham,  33  Me.  32 ;  DvMon  v.  Woodman,  9  Oush.  256 ; 
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I^teld  V.  Ternif/j  47  N.  H.  513 ;  Drumen  v.  ffausey  41  Penn. 
St  30;  PaHlan  v.  Secor,  61  K  T.  461;  Parsons  on  Part. 
[3de(L]  147;  Am.  Law  Review,  Dec,  1881,  792;  1  Lindley 
on  Part.  [EweU]  24;  MaUoo  v.  Court  of  Wards,  4  P.  C.  419, 
438.)  Hall^  NicoU  &  Granbery  having  held  themselves  out 
as  partners  are  liable  to  plaintiffs  and  third  parties.  {Daily  v. 
Coons^  64  Ind.  545;  Dodd  v.  Bishop^  30  La.  Ann.  1178; 
Buckingham  v.  Burgess,  3  MeL.  364, 549 ;  Benedict  v.  Da/vis, 
2  id.  347 ;  29  Ga.  285 ;  20  111.  396 ;  21  Iowa,  518 ;  18  La.  Ann. 
613;  20  id.  568;  22  N.  J.  L.  372;  3  PhQ.  298;  11  Humph. 
271;  4  Tex.  2,  62;  14  Vt.  540;  32  Ark.  733;  25  Vt.  536  ; 
116  Mass.  312  ;  30  Md.  1 ;  63  Ga.  98  ;  22  Vt.  511 ;  17  id.  449 ; 
6  J.  J.  Marsh.  609 ;  2  Bush,  478 ;  Moss  v.  Jerome,  10  Bosw. 
220 ;  Bv/ms  v.  Bowkmd,  40  Barb.  368  ;  Nemn  v.  Conklin,  36 
id.  64 ;  Vise  v.  Anson,  7  B.  &  C.  409 ;  Peckam  v.  Sears,  6 
A.  &  E.  469 ;  Freemxm  v.  Cooke,  2  Ex.  654;  Lindley  on  Part. 
48,  89,  %4:9',3x  parte  Watso7i,  19  Ves.  461 ;  Xirkwoodv. 
Cheetham,  2  Fos.  &  Fin.  798  ;  Pringle  v.  Zeverich,  48  J.  & 
8.  98 ;  Jn  re  Jewett,  15  Bankr.  Reg.  126 ;  Brown  v.  Leonard, 
2  Chitty,  120 ;  Lindley  on  Part.  89,  §  49.  See,  too,  Vise  v. 
Anson,  7  B.  &  C.  409.)  The  existence  of  a  partnership  is  a 
question  of  fact.  {Eager  v.  Cra/wford,  76  N.  Y.  97 ;  Butler  v. 
Fink,  21  Hun,  210 ;  Smith  v.  HoUis,  32  Vt.  695 ;  Dwinel  v. 
Stone,  30  Me.  884;  Jones  v.  N.  T.  G.  <&H.  R.  B.  R,  Co.,  62 
How.  450;  Lindley  on  Part.,  §§  53,  54;  BuOer  v.  Fink,  10 
N.  Y.  Weekly  Dig.  163;  Eensha/w  v.  Root,  60  Ind.  220; 
Lewis  V.  Post,  1  Ala.  65 ;  Taft  v.  Wards,  111  Mass.  518 ; 
Scranton  v.  Rentford,  29  Ga.  341 ;  State  v.  Wiggins,  20  N. 
H.  449.  See  14  Miss.  334  ;  Peirson  v. Stevnmeyer,4:Bic]i.  309 ; 
Whfxtely  V.  Menheim,  2  Esp.  608;  Oragaiii  v.  Ca/rleton,  21 
Me.  493  ;  J(mes  v.  N,  Y.  C.  R.  R.,  62  How.  450 ;  45  N.  Y. 
Snpr.  107.) 

MiLLEB,  J.  The  written  contract  entered  into  between  the 
defendants  Hall,  NicoU  &  Granbery  and  the  United  States  Re- 
flector Company  did  not,  by  its  terms  or  on  its  face,  constitute 
a  oopartnership,  either  inter  sese  or  as  to  third  persons.    After 
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stating  that  it  was  contemplated  the  defendants  should  assume 
control  of  the  company  when,  if  ever,  they  shall  be  satisfied 
that  the  business  of  said  company  is  a  profitable  one,  and  that  it 
fully  realizes  their  expectation,  and  that  it  is  expedient  that  some 
arrangement  should  be  made  whereby  the  profitableness  of  the 
business  may  be  ascertained  and  proven  to  the  satisfaction  of  the 
defendants,  the  agreement  provided  for  an  advancement  of 
money  by  the  defendants,  for  the  benefit  of  the  company,  upon 
orders,  for  goods  manufactured  by  the  company,  which  they 
should  approve.  It  also  contained  other  provisions  in  regard  to 
the  advancements  to  be  made  by  the  defendants  and  for  securing 
the  same,  and  for  a  percentage  to  be  paid  the  defendants  upon 
the  orders.  It  bore  date  of  April  22,  1880,  and  was  to  con- 
tinue in  force  until  February  1,  1881.  It  was  afterward 
extended  until  August  1,  1881.  A  chattel  mortgage  was  also 
executed  to  the  defendants  upon  the  property  of  the  company 
to  secure  the  advances  made  by  them.  Under  the  agreement 
the  advances  were  to  be  made  only  upon  such  orders  as  the 
defendants  approved,  and  the  most  that  can  be  claimed  from 
it  is  that  the  defendants  were  the  financial  agents  of  the  com- 
pany to  make  advances  and  discount  their  paper,  for  the 
purpose  of  relieving  the  company  from  the  financial  embarrass- 
ment under  which  it  was  evidently  laboring,  for  which  they, 
the  defendants,  were  to  receive  a  proportion  of  the  face  of  the 
orders  upon  which  the  advances  were  made  as  a  compensation 
for  the  risks  they  incurred  and  for  the  use  of  the  money 
advanced  by  them.  They  were  not  generally  interested  in  the 
affairs  of  the  company,  but  only  for  a  special  and  specific  pur- 
pose and  in  no  sense  were  they  partners.  This  view  was 
upheld  by  the  judge  upon  the  trial  and  by  the  opinion  of  the 
General  Term.  We  think  the  courts  below  were  right  in  this 
respect,  and,  within  the  decisions  in  this  court,  it  is  well  settled 
that  when  a  party  is  only  interested  in  the  profits  of  a  business 
as  a  means  of  compensation  for  services  rendered,  as  was  the 
fact  under  the  contract  in  the  case  at  bar,  or  for  money  advanced, 
he  is  not  a  partner.  This  question  was  distinctly  presented  in 
Jitchardson  v.  Hughitt  (76  N.  Y.  55),  and  it  was  there  held 
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that  a  person  who  has  no  interest  in  the  business  of  a  firm  or 
in  the  capital  invested,  save  that  he  is  to  receive  a  share  of  the 
profits  as  a  compensation  for  services  or  for  money  loaned  for 
the  benefit  of  the  business,  is. not  a  partner  and  cannot  be  held 
as  saeh  by  a  creditor  of  the  firm.  In  that  case  advances  were 
to  be  made  upon  personal  property,  to  be  manufactured  and 
delivered,  for  which,  when  sold,  the  defendant  was  to  receive 
one-fourth  of  the  profits  and  his  advances  with  interest  at  five 
and  a  half  per  cent.  The  case  cited  is  dircQtly  in  point,  the 
same  principle  is  involved  and  there  is  a  striking  analogy  in 
the  facts  which  renders  it  applicable  to  the  question  now  con- 
sidered. We  are  unable  to  perceive  any  such  distinction  existing 
between  the  two  cases  which  authorizes  a  holding  that  the 
case  cited  is  not  in  point.  That  case  was  approved  and  upheld 
in  Curry  v.  J^owler  (87  N.  Y.  33),  and  the  principle  decided  is 
fully  sustained  in  Eager  v.  Crawford  (76  id.  97)  and  Burnett 
V.  Snyder  (id.  344).  These  cases  are  conclusive  upon  the 
question  considered,  and  none  of  the  decisions  in  this  State  are 
adverse  to  the  doctrine  which  is  therein  laid  down.  We  do 
not  deem  it  necessary,  in  view  of  the  fact  that  the  law  upon 
the  question  discussed  is  well  settled  in  this  court,  to  examine 
the  English  authorities  bearing  upon  the  subject. 

There  was  no  proof  upon  the  trial  that  the  defendants  claimed 
or  held  themselves  out  to  be  partners  of  the  United  States  Re- 
flector Company,  or  that  they  represented  themselves  as  con- 
nected with  the  company  in  that  capacity.  The  written  agree- 
ment provided  for  a  future  arrangement  with  the  defendants  in 
case  the  business  proved  to  be  profitable,  but  did  not  state  that 
they  were  going  in  as  partners.  Upon  being  asked  on  one  occa- 
sion if  the  bills  of  certain  parties  would  be  paid,  they  replied  that 
they  would,  and  further  that  they  would  discount  them  for 
five  per  cent,  thus  asserting  that  their  relationship  with  the 
company  was  not  that  of  partners. 

The  plaintiffs  claim  that  the  conduct  of  the  defendants  and 
their  connection  with  the  business  of  the  company  was  such 
as  to  create  a  partnership  as  to  the  plaintiffs,  and  they  rely, 
upon  the  acts  and  declarations  of  the  defendants  proved  upon 
SiOKBLS— Vol.  LIL  22 
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the  trial,  which  it  is  claimed  evince  that  they  held  out  to 
the  world  and  to  the  parties  dealing  with  them  that  they  were 
partners.  These  acts  consist  of  efforts  made  by  the  defend- 
ants to  place  the  company  in  a  sound  financial  condition  ;  in 
giving  directions  to  the  employes  of  the  company ;  in  seek- 
ing to  obtain  orders  in  connection  with  the  business,  and  to 
establish  the  credit  of  the  company  and  to  build  up  its  busi- 
ness, all  of  which  we  are  not  prepared  to  say  was  inconsistent 
with  the  contract  into  which  they  had  entered  and  the  purpose 
which  evidently  was  to  re-establish  the  business  of  the  company 
upon  a  sound  financial  basis  and  to  render  it  successful.  All 
this  might  be  done  without  making  defendants  liable  as  part- 
ners and  in  conformity  with  the  object  and  purpose  with  which 
the  agreement  was  entered  into  between  the  defendants  and 
the  company,  and  after  a  careful  examination  of  the  various 
acts  and  declarations  which  are  relied  upon,  we  are  unable  to 
see  that  any  of  them,  or  all  taken  in  connection,  can  be  regarded 
as  holding  out  to  the  world  that  the  defendants  were  partners 
and  actually  did  make  themselves  liable  as  such  for  the  debts 
of  the  United  States  Reflector  Company. 

As  to  the  declarations  proved  to  have  been  made  by  the  de- 
fendants in  regard  to  the  responsibility  of  the  company  and  the 
credit  to  which  it  was  entitled,  or  the  defendants'  obligation  to 
pay  such  debts  the  most  that  can  be  claimed  for  them  is  tliat 
the  defendants  thereby  made  a  contract  of  guaranty  which  was 
not  reduced  to  writing,  and,  therefore,  within  the  statute  of 
frauds,  or  an  original  promise  to  see  the  bills  paid.  They  do 
not  establish  that  the  defendants  were  partners,  and  as  this  ac- 
tion is  not  brought  upon  any  original  promise  or  any  guaranty, 
but  upon  the  claim  that  a  partnership  existed,  they  are  insuffi- 
cient to  uphold  the  plaintiffs'  right  to  recover.  The  statements 
proved  were  entirely  consistent  with  the  view  that  no  partner- 
ship existed  and  import  to  the  contrary,  and  it  might  well  be 
that  the  defendants  were  willing  to  become  responsible  for  the 
demands  of  the  plaintiffs  without  incurring  the  liability  of 
.  partners  for  all  the  debts  of  the  company. 
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One  of  the  witnesses  upon  the  trial  testified  that  there  was 
a  sign  on  the  factory  of  the  United  States  Reflector  Company 
which  read,  "  Hall,  Nicoll  &  Granbery's  Factory,  Top  Floor," 
but  there  is  no  proof  that  either  of  the  plaintiffs  ever  saw  or 
knew  of  the  sign,  or  that  any  one  else  saw  or  knew  of  it  who 
had  dealings  with  the  company,  or  that  any  reliance  was  placed 
npon  that  fact  by  the  plaintiffs  when  their  debt  was  incurred. 
This  evidence,  of  itself,  would  be  insufficient  to  establish  the 
plaintiffs'  right  to  recover  in  this  action  against  the  defendants 
as  partners.  It  may  perhaps  be  said,  in  one  sense,  as  the  de- 
fendants were  furnishing  money  to  aid  the  company,  had  a 
mortgage  on  its  property,  were  seeking  to  re-establish  its  finan- 
cial condition,  and  were  interested  in  all  goods  manufactured, 
that  there  was  ground  for  claiming  that  the  factory  was  the  fac- 
tory of  the  defendants.  Tlie  declarations  of  one  of  the  defendants 
to  customers  of  the  firm,  in  the  absence  of  any  creditor,  refer- 
ring to  the  factorj^  as  their  own,  and  stating  that  they  had  their 
sign  up,  which  are  not  shown  to  have  been  known  to  the  plaln^ 
iffs  or  relied  upon  by  them,  do  not,  of  themselves,  establish  a 
partnership.  They  may  be  explained  very  intelligibly  by  re- 
garding them  merely  as  a  statement  that  the)^  were  interested 
in  the  concern.  The  last  remark  will  apply  also  to  the  fact 
that  one  of  the  defendants,  on  one  occasion,  spoke  of  the  work 
"  they  were  doing,"  referring  to  the  United  States  Reflector 
Company. 

No  other  declarations,  as  to  the  relationship  of  the  de- 
fendants to  the  company,  tend  to  establish  that  they  were 
partnera ;  no  remarks  were  ever  made  by  the  defendants  to  the 
plaintiffs  on  that  subject,  nor  is  there  any  proof  which  shows 
that  the  plaintiffs  believed  that  defendants  were  such  partners, 
and  that  they  parted  with  their  property,  relying  upon  the  fact 
that  a  copartnership  existed  between  the  defendants  and  the 
United  States  Reflector  Company. 

We  think  it  is  very  apparent  that  no  representations 
were  proved  which  tended  to  establish  that  the  defendants 
were  copartners  with  the  company,  and  as  such  liable  for  the 
demand  of  the  plaintiffs.     All  of  the  acts  and  declarations 
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proven  were  consistent  with  the  agreement  entered  into  by 
the  defendants  with  the  company;  no  case  was  made  out 
against  them  as  partners,  and  tlie  court  erred  in  denying  the 
motion  for  a  nonsuit. 

The  judgment  should,  therefore,  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Union  Trust  .Company  of  New  York,  Appellant,  v.  Augus- 
tus S.  Whiton,  Respondent. 

In  an  action  to  recover  the  amount  of  an  alleged  loan  from  plaintiff  to  de- 
fendant, the  defense  was  that  the  loan  was  negotiated  by  defendant  as 
agent  for  and  upon  collaterals  belonging  to  a  disclosed  principal .  Plaintiff 
proved  the  delivery  of  a  check  to  defendant,  payable  to  his  order,  for  the 
amount  of  the  loan,  and  produced  an  envelope  in  which  were  the  secu- 
rities upon  which  the  loan  was  made  upon  this  was  indorsed  the  date  of 
the  transaction,  defendant's  name  and  place  of  business,  written  by 
him,  the  time  of  the  loan,  from  whom,  the  amount,  the  rate  of  interest 
and  then  a  list  of  the  securities,  Hdd^  that  the  indorsement  was  not  a 
contract,  as  there  was  no  promise  to  pay,  nor  was  it  an  acknowledgement 
of  an  indebtedness,  or  that  defendant  was'the  borrower ;  and  that  parol 
evidence  was  proper  to  show  the  facts. 

Defendant  proved  that  the  loan  was  made  for  the  benefit  of  one  K.  and 
upon  securities  belonging  to  him  ;  that  plaintiff  was  advised  of  this, 
and  that  the  check  was  made  payable  to  defendant's  order  simply  by 
his  direction  ;  also,  that  defendant  wrote  his  name  upon  the  envelope 
at  the  request  of  the  secretary  after  the  loan  had  been  made  Held, 
the  evidence  justified  a  finding  that  defendant  was  not  the  borrower  and 
did  not  contract  to  pay  the  loan. 

Plaintiff  introduced  evidence  to  the  effect  that  its  custom  was  not  to 
take  notes  for  loans,  but  envelopes  similar  to  the  one  in  question,  and 
that  the  use  of  such  envelopes  was  common  at  the  time.  Held,  that  this 
did  not  affect  the  character  of  the  indorsement ,  that  the  language  em- 
ployed and  the  circumstances  connected  with  its  use  could  not  be  altered 
or  changed  by  proof  of  such  a  custom. 

(Argued  October  9.  1884;  decided  October  81,  1884.) 

Appeal  from  judgment  of    the    General    Term   of    the 
Supreme  Court,  in  the  first  judicial  department,  entered  upon 
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an  order  made  March  22,  1882,  which  affirmed  a  judgmeat  in 
favor  of  defendant  entered  upon  a  verdict. 

This  action  was  brought  to  recover  $75,000  alleged  to  have 
been  loaned  by  plaintiflf  to  defendant.  Defendant's  answer 
averred  in  substance  that  the  loan  was  not  made  to  him  but  to 
Kimball  &  Co.  for  whom  he  was  acting  as  broker. 

Plaintiff  produced  and  proved  the  delivery  by  it  to  defend- 
ant of  a  check  payable  to  his  oi*der  for  the  amount  of  the  loan, 
and  indoi*sed  by  him.  It  then  gave  in  evidence  an  envelope 
upon  which  was  the  following  indorsement : 

^'l>Ate,Ju7iel6,  1871. 
"  A.  S.  Whiton,  19  Broad  street : 

"  Four  months'  loan  from  Union  Trust  Company  ;  amount, 
$75,000  ;  interest,  seven  per  cent. ' 

Then  followed  a  list  of  the  securities  upon  which  the  loan 
was  made,  to-wit,  certain  Georgia  bonds. 

Plaintiff  also  proved  that  it  was  its  custom  in  making  loans 
not  to  take  notes,  but  to  loan  on  collaterals  inclosed  in  envel- 
opes, with  indorsements  thereon  similar  to  that  upon  the  one 
in  question ;  that  this  custom  was  adopted  to  avoid  the  pay- 
ment of  the  revenue  tax  on  notes,  and  that  these  envelopes 
were  ordinarily  used  m  Wall  street  in  similar  transactions. 

Defendant  called  one  Allis  as  a  witness,  who  testified  in  sub- 
stance that  at  the  instance  of  defendant  he  called  at  plaintiff's 
office  and  asked  its  secretary  if  it  would  loan  on  Georgia  State 
bonds.  That  he  infonned  the  secretary  that  the  loan  was  for 
one  Kimball  and  that  the  application  for  the  loan  would  be  by 
defendant,-  a  broker  in  railroad  iron  and  supplies.  Upon  re- 
ceiving an  affirmative  answer  he  went  with  defendant  and 
introduced  him  to  the  secretary,  and  a  loan  of  $50,000  was 
negotiated  with  such  bonds  as  collateral.  That  subsequently 
he  asked  the  secretary  if  he  would  make  a  further  loan  on 
Georgia  bonds,  advising  him  it  was  to  the  same  parties ;  the 
secretary  agreed  to  make  the  loan.  Defendant  was  then  called 
as  a  witness  on  his  own  behalf,  and  asked  to  state  what  took 
place  at  the  time  of  making  the  loan  in  question.     This  was 


174        Uniok  Trust  Go.  of  New  York  v.  Whitok.     [Oct., 


Statement  of  case 


objected  to  on  the  ground  that  the  written  contract  could  not 
be  varied  by  parol  evidence.  The  objection  was  overruled  and 
plaintiff  excepted.  The  witness  stated  in  substance  that  he 
went  to  plaintiff's  office  in  June,  1871,  with  one  hundred 
Georgia  bonds,  and  stated  to  the  secretary  that  he  was  advised 
by  Mr.  AUis  that  he  would  loan  on  the  bonds,  which  he 
handed  to  the  secretary,  who  asked  to  whom  the  check  should 
be  made.  The  witness  answered  to  his  order,  and  upon  receipt 
thereof,  at  the  request  of  the  secretary  he  wrote  his  name 
upon  the  envelope  in  which  the  bonds  were  placed.  De- 
fendant also  proved  that  the  bonds  belonged  to  Kimball,  who 
was  a  contractor  engaged  in  building  a  railroad  in  Georgia ; 
that  the  loan  was  made  for  his  benefit  and  that  he  received  the 
avails. 

Further  facts  appear  in  the  opinion. 

Wheele?'  H,  Peekham  for  appellant.  When  a  memoran- 
dum of  a  contract  is  made  and  signed  at  the  time  of  the 
contract,  it  becomes  the  exclusive  evidence  of  the  contract, 
and  parol  testimony  is  inadmissible  to  vary  its  terms. 
{Newell  V.  Radford,  L.  K.,  3  0.  P.  12 ;  Bonesteel  v.  Flack, 
41  Barb.  436;  Potter  v.  Hopkins,  25  Wend.  414;  Beach 
v.  RaHtam.,  etc.,  37  N.  Y.  463-4 ;  Toung  v.  BushneU,  8 
Bosw.  21 ;  Northern  R.  R,  Co.  v.  Page,  22  Barb.  132 ;  Barnes 
V.  Perine,9  id.  210;  PoUer  v.  Ze  Roy,  30  N.  T  550,  559; 
James  v.  Patten,  2  Seld.  [6  N.  Y.]  9-11 ;  People  v.  Gates, 
43  N.  Y.  40.)  The  court  will  take  judicial  notice  of  a  com- 
mercial practice  that  is  universal.  {Thompson  v.  Davenport, 
2  Smith's  Leading  Cases,  375;  Stn/yth  v.  Anderson,  7  C. 
B.  21-33 ;  Mahoney  v.  Kekule,  14  id.  390 ;  Hare  and  Wal- 
lace's Notes,  375,  margin  381 ;  2  Kent's  Com.  631,  notes  a  and 
h  ;  JuiUard  v.  Chaffee,  92  N.  Y.  529 ;  De  LavaUette  v.  Wendt, 
75  id.  579,  etc.)  In  no  case  where  an  instrument  is  not  am- 
biguous—  where  it  is  not  pretended  that  it  does  not  state 
the  true  contract  —  will  parol  evidence  be  admitted  to  show 
that  the  person  signing  it  was  a  mere  agent,  and  that  the 
understanding  was  that  the  principal  only  was  to  be  bound. 
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{Chappd  V.  Dann^  21  Barb,  17  ;  WiUiara  v.  Christie^  4:  Duer, 
29,  36 ;  Fitch  v.  Montgamen/y  13  N.  Y.  Weekly  Dig.  130  ; 
Higgins  v.  Senior,  8  M.  &  W,  834 ;  Ford  v.  Williams,  21 
How.  [U.  S.]  ;  Coleman  v.  The  Bank,  53  N.  Y.  393 ;  StachpdU 
V.  Arnold,  11  Maes.  27;  1  Am.  L.  Cases,  635  et  aeq. ;  2 
Smith's  Lead.  Cas.  226 ;  Jonee  v.  LitOedale,  6  A.  &  E.  486 ; 
Skettan  v.  Dustin,  8  Cent.  Law  J.  162 ;  Boat  v.  Bank,  101  U. 
S.  Sup.  Ct.  93.) 

Rdbeii,  F.  Little  and  Aahhel  Oreen  for  respondent.  Admis- 
sions, whether  oral  or  written,  may  always  be  contradicted. 
{JuiOa/rd  v.  Chaffee,  92  N.  Y.  535  ;  EUie  v.  WiUiard,  9  id. 
531 ;  McMasUr  v.  President,  etc.,  55  id.  228 ;  Stanton  v. 
JfiKijr,  58  id.  203  ;  Smith  v.  HolUmd,  61  id.  635 ;  Wake  v. 
Harrop,  6  H.  &  N.  775  ;  30  L.  J.  Ex.  277 ;  Roget^s  v.  Had- 
ley,  2  H.  &  C.  227, 249 ;  32  L;  J.  Ex.  241 ;  Grier^on  v.  Mason, 
60  N.  Y.  397.)  Even  in  the  case  of  a  conceded  "  contract,"  if 
any  particular  of  the  contract  is  ambiguous,  the  question  be- 
comes one  to  be  settled  by  the  jury  upon  such  evidence,  written 
or  oral,  as  the  parties  may  adduce.  {Field  v.  Munson,  47  N. 
Y.  223 ;  Fahbri  v.  Phcenix  Ins.  Co.,  55  id.  133 ;  Knapp  v. 
Wa/m&r,  57  id.  460 ;  Wo^uth  v.  Tracy,  15  Hun,  183  ;  Pit- 
ney V.  Olens  Falls  Ins.  Co.,  65  N.  Y.  13 ;  Hutchings  v.  Heh- 
hard,  34  id.  26  ;  Richards  v.  Millard,  56  id.  578.)  The  excep- 
tion to  that  part  of  the  charge  which  submitted  to  the  jury  the 
question  whether  the  envelope  was  or  was  not  the  contract 
between  the  parties  "is  untenable.''  {Beach  v.  Raritan  Co., 
37  N.  Y.  462.)  The  General  Term  rightly  held  that  plaintiff 
must  be  held  to  the  theory  adopted  by  himself  at  the  trial. 
(Scattergood  v.  Wood,  79  N.  Y.  2G5 ;  Home  Ins.  Co.  v.  West- 
em,  etc.,  Co.,  51  id.  96  ;  Baird  v.  Daly,  68  id.  549 ;  Reming- 
ton, etc.,  V.  O* Douglierty,  81  id.  485  ;  Wiseman  v.  Whitney, 
94  id.  308 ;  Baulec  v.  N.  T.  <&  II.  R.  R.  Co.,  59  id.  366  ; 
Pollock  V.  Pollock^  71  id.  153  ;  Claflin  v.  Meyer,  75  id.  266  ; 
Commissioners  v.  Clark,  94  U.  S.  284.)  Where  evidence  has 
been  given  on  both  sides  the  court  must  nonsuit,  or  direct  a 
verdict  if  the  evidence  is  "  so  slight  that  it  would  be  the  duty 
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of  the  court  to  set  aside  a  verdict  based  upoQ  it.''  {Deyo  v.  JV, 
Y.  a  R.  E.  Co.,  34  N.  T.  13  ;  Babcock  v.  LMey,  82  id.  150 ; 
RandaU  v.  Bait.  <&  0.  R.  R.  Co.,  109  U.  S.  482.)  The  de- 
livery of  a  check,  or  even  the  transfer  of  money,  is  presumed 
to  be  in  payment  of  a  past  debt,  and  is,  by  itself,  no  evidence 
of  a  loan.  {Bogart  v.  Morse,  1  Comst.  378  ;  Avhert  v.  Wahh, 
4  Taunt.  293;  Welch  v.  Seahom,  1  Stark.  474;  Lloyd  v. 
Sandelands,  Gow.  N.  P.  15 ;  Grahmi  v.  Cox,  2  C.  it  K.  702  ; 
Carry  v.  Gerrish,  4  Esp.  9.) 

Miller,  J.  The  indorsement  upon  the  back  of  the  envelope, 
in  which  were  the  bonds,  upon  which  the  money  was  loaned 
by  the  plaintiff,  did  not,  of  itself,  contain  all  the  necessary 
language  required  to  make  a  complete  contract  and  was  very 
informal  and  imperfect.  There  was  no  promise  to  pay,  no 
agreement  by  the  defendant,  in  fact,  to  do  any  thing.  The 
indorsement  gives  the  name  of  the  defendant  at  the  top  of  the 
envelope  and  his  address,  but  it  does  not  state  that  he  was  the 
borrower,  or  the  agent,  or  in  what  capacity  he  acted,  nor  does 
it  appear  for  what  purpose  his  name  and  address  were  placed 
where  they  were  written.  It  may  have  been  made  as  a  mere 
memorandum  to  show  who  delivered  the  bonds  and  to  whom 
the  money  was  paid,  and  thus  preserve  a  record  of  the  trans- 
action in  the  office  of  the  company.  It  may  well  have  been 
that  Whiton  consented  to  indorse  his  name  and  address  upon 
the  envelope  so  that  the  plaintiff  might  be  able  to  reach  him  if 
it  had  occasion  to  communicate  with  the  borrower  or  to  deter- 
mine to  whose  order  the  check  should  be  drawn.  It  is  to  be 
presumed  that  if  the  defendant  was  not  the  borrower  he  would 
have  refused  to  sign  a  declaration  to  the  effect  that  he  was, 
and,  as  no  such  declaration  was  signed  by  him,  the  signature 
of  his  name  and  his  address  in  the  form  in  which  it  was  made, 
cannot  be  considered  as  an  acknowledgment  of  an  indebtedness 
or  that  the  defendant  was  the  borrower.  It  is  true  that  the 
indorsement  on  the  envelope  gives  the  name  of  the  lender,  the 
amount,  the  time  of  payment  and  the  rate  of  interest,  as  well 
as  a  list  of  the  securities,  but  it  does  not  obligate  any  person  to 
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pay  the  amount  and  there  is  no  agreement  to  that  effect.  It 
18  by  no  means  clear  that  it  was  not  intended  merely  as  a 
uiemorandam  or  statement  of  the  loan  made  upon  the  bonds 
without  any  regard  to  the  person  who  borrowed  the  money,  or 
any  reliance  upon  the  personal  security  of  the  borrower. 

Instruments  which  are  somewhat  informal  and  which  do  not 
contain  all  the  phraseology  necessary  to  constitute  a  perfect 
contract  are  sometimes  upheld  as  such,  but  in  such  cases  the 
language  employed  contains  indications  from  which  it  may  be 
fairly  inferred  what  was  the  actual  intention  of  the  parties  as  to 
the  contract.  No  decided  case  holds  that  a  writing  as  imperfect, 
informal  and  defective  as  the  indorsement  upon  the  envelope 
containing  the  bonds  upon  which  the  loan  was  obtained  from 
the  plaintiff,  is  obligatory  upon  the  party  named  in  connection 
with  the  same.  The  indorsement  in  question  did  not,  of  itself, 
contain  the  essential  elements  and  the  proper  language  to  bind 
the  defendant  as  would  be  the  case  if  it  were  an  independent 
contract. 

It  is  very  uncertain  whether  it  was  designed  to  bind  the  de- 
fendant at  all  or  to  regard  him  as  the  borrower  of  the  money 
loaned  upon  the  bonds,  or  whether  it  was  regarded  as  a  contract 
in  itself.  It  was  certainly  very  doubtful  and  ambiguous  in  its 
terms,  and  upon  its  face  presented  a  case  where  it  was  com- 
petent to  introduce  evidence  for  the  purpose  of  showing  what 
the  parties  actually  meant.  Where  the  language  of  an  instru- 
ment is  ambiguous,  evidence  of  the  surrounding  circumstances 
may  be  resorted  to  for  the  purpose  of  determining  what  the 
real  intention  is.  {Brill  v.  TutOe,  81  N.  T.  454.)  Parol 
evidence  may  also  be  introduced  to  show  that  even  when  a 
writing  purports  to  be  a  contract  it  may  not  be  such.  {Grier- 
son  V.  Masouj  60  N.  Y.  397.)  In  the  case  last  cited  the  defend- 
ant had  proved  a  contract  and  the  plaintiff  proved  an  instru- 
ment which  altered  the  contract.  The  defendant  introduced 
evidence  to  show  that  the  instrument  was  not  intended  as  an 
alteration  of  the  contract,  but  was  executed  with  the  view  of 
accomplishing  a  particular  purpose.  It  was  there  laid  down 
that  such  evidence  was  not  given  to  change  the  written  con- 
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tract  by  parol,  but  to  establish  that  such  contract  had  no  force, 
efficacy  or  eflEect ;  that  it  was  not  intended  to  be  a  contract, 
and  that  such  evidence  did  not  come  within  the  ordinary  rule 
of  introducing  parol  evidence  to  contradict  written  testimony, 
but  tends  to  explain  the  circumstances  under  which  such  an 
instrument  was  executed  and  delivered.  It  is  also  stated  that 
the  purpose  for  which  a  writing  was  executed  may  be  proved 
by  parol  when  not  inconsistent  with  its  terms.  If  the  rules 
stated  are  applicable  where  there  is  a  complete  contract,  much 
stronger  reasons  exist  for  invoking  them  where  the  terms  of 
the  contract  are  uncertain  and  ambiguous,  as  is  the  fact  in  the 
case  at  bar. 

The  rule  appears  to  be  well  settled  that,  even  although  a 
contract  is  made  out,  if  any  ambiguity  arises  in  reference  to 
any  portion  of  it,  the  question  presented  is  one  of  fact  for  the 
consideration  of  the  jury,  upon  such  testimony,  either  in  writ- 
ing or  oral,  as  the  parties  are  able  to  present.  (See  Brill  v.  Tut- 
tie,  81  N.  Y.  460 ;  Field  v.  Munson,  4t1  id.  223,  and  Fahhri  v. 
Phoenix  Ins,  Co.,  55  id.  133.)  The  cases  are  numerous  which 
sanction  the  introduction  of  evidence  which  will  cast  light  upon 
those  terms  in  the  contract  which  are  not  clear  and  explicit, 
and  serve  to  explain  what  the  real  intention  of  the  parties  was. 
This  rule  has  been  held  to  apply  particularly  to  insurance  cases 
of  an  analogous  character  where  the  language  is  uncertain  and 
ambiguous  as  to  the  interest  intended  to  be  insured,  and  it  is 
held  that  parol  evidence  is  admissible  to  place  the  court  in  a 
position  to  be  able  to  ascertain  what  interest  the  insured  has, 
and  what  was  intended  to  be  covered  by  the  policy.  {Pitney 
V.  Glens  Falls  Ins,  Co.,  65  N.  Y.  13.) 

In  the  case  under  consideration,  there  is  nothing  in  the  writ- 
ing which  indicates  the  object  which  the  defendant  had  in  view 
when  he  wrote  his  name  and  address  at  the  top  of  the  envelope, 
or  whether  he  assumed  any  obligation  or  made  any  promise,  or 
had  any  interest  whatever  in  the  matter,  and  it  was  certainly 
competent  to  prove  by  parol  testimony  the  facts  connected 
with,  and  the  circumstances  surrounding  the  transaction.  The 
parol  evidence  introduced  by  the  defendant  established  that 
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his  name  was  written  on  the  envelope  after  the  loan  had  been 
made  upon  collaterals  belonging  to  one  Kimball,  over  whose 
affairs  the  defendant  had  some  control ;  that  plaintiff  was  ad- 
vised for  whom  the  loan  was  being  made ;  that  the  secretary 
of  the  company  asked  to  whose  order  the  check  should  be 
drawn,  thus  indicating  that  he  did  not  at  the  time  suppose  or 
understand  that  he  was  dealing  with  the  person  for  whose 
benefit  the  money  was  obtained.  Upon  the  testimony,  it  was 
a  fair  question  for  the  determination  of  the  jury  whether  the 
defendant  intended  to  make  himself  personally  liable  for  the 
loan  which  was  obtained  on  account  of  another,  and  not  for 
himself.  The  evidence  introduced  did  not  contradict  the  in- 
dorsement upon  the  envelope,  and  was  not  inconsistent  with  it. 
The  purpose  not  being  apparent,  the  proof  introduced  to  show 
it  was  in  entire  harmony  with  the  writing  itself.  It  removed 
all  question,  and  cleared  up  any  uncertainty  which  might  exist 
as  to  the  object  of  the  defendant  in  writing  his  name  and  ad- 
dress on  the  envelope.  In  any  point  of  view  in  which  the  sub- 
ject may  be  considered,  the  parol  testimony  was  properly  re- 
ceived, and  no  error  was  committed  by  the  judge  in  its  admis- 
sion. 

Numerous  cases  sustain  the  rule  that  admissions,  whether 
oral  or  written,  may  be  explained  or  contradicted  by  parol  or 
other  evidence.  {De  LavaUette  v.  Wendt^  75  N.  Y.  580  ;  Juil- 
lard  V.  Chaffee,  92  id.  535;  Ellis  v.  Willard,  9  id.  531; 
McJUaster  v.  Prendent,  etc,,  55  id.  228 ;  Stanton  v.  MiUer^ 
58  id.  203 ;  Smith  v.  Holland,  61  id.  635.)  But  inasmuch  as 
the  question  here  presented  relates  to  the  uncertainty  and  am- 
biguity of  the  indorsement  on  the  envelope,  it  is  unnecessary  to 
invoke  the  application  of  this  rule  in  order  to  sustain  the  de- 
cision of  the  court  allowing  the  introduction  of  parol  evidence. 

Nor  was  any  error  committed  by  the  judge  in  submitting 
the  case  to  the  jury  upon  the  evidence.  The  only  exception 
taken  was  to  that  portion  of  the  charge  which  submitted  the 
question  to  the  jury,  as  to  whether  the  indorsement  on  the 
envelope  was  or  was  not  a  contract  between  the  parties.  If 
the  parol  evidence  was  competent,  as  we  think  has  already  been 
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shown,  then  no  error  was  committed  in  this  respect.  If  the 
contract  was  imperfect  and  incomplete,  no  injustice  could  result 
to  the  plaintiflE  by  submitting  that  question  to  the  jury,  as  such 
submission  was  quite  as  favorable  to  the  plaintiff  as  was  war- 
ranted by  the  evidence.  As  the  jury  found  that  the  indorse- 
ment was  not  a  contract,  and  as  none  was  otherwise  shown,  no 
cause  of  action  was  made  out  against  the  defendant. 

The  evidence  introduced  by  the  plaintiff,  showing  that  the 
custom  and  habit  of  business  of  the  plaintiff  was  not  to  take 
notes,  but  envelopes  of  the  character  of  the  one  in  question,  for 
the  purpose  of  avoiding  the  use  of  revenue  stamps,  and  that 
the  use  of  such  envelopes  was  common  at  the  time,  cannot,  we 
think,  affect  the  character  of  the  indorsement  upon  the  envel- 
ope. Its  interpretation  must  be  determined  from  the  language 
employed  and  the  circumstances  connected  with  its  use  as 
proved  upon  the  trial,  and  cannot  be  altered  or  changed  by 
proof  of  the  custom  referred  to.  The  existence  of  a  custom  can- 
not overrule  the  terms  of  a  contract  ambiguous  on  its  face,  and 
the  explanation  given  by  parol  evidence  showing  what  was 
really  intended  by  the  parties. 

The  appellant's  counsel  claims  that,  as  the  defendant  was 
acting  in  the  same  character  as  a  broker  for  a  foreign  principal, 
he  will  be  presumed  to  be  such  principal.  Assuming  the  cor- 
rectness of  this  position,  as  it  is  not  apparent  from  the  indorse- 
ment on  the  envelope  that  any  obligation  was  incurred  by  the 
defendant,  and  as  the  oral  evidence  introduced  to  explain  the 
intention  of  the  parties  showed  that  the  loan  was  made  for  the 
benefit  of  the  real  principals,  whose  names  were  disclosed,  there 
is  no  valid  ground  for  claiming  that  jthe  rule  stated  is  applicable 
and  should  control  in  fixing  the  defendant's  liability. 

No  other  exception  was  taken  upon  the  trial  which  demands 
special  attention. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Stephen  D.  Pbinglb,  Respondent,  v.  Charles  D.  Lbvebioh, 
Impleaded,  etc.,  Appellant. 

While  a  partner  who  has  retired  from  a  firm,  when  the  businesa  is  con- 
tinued in  the  same  firm-name,  is  liable  to  all  persons  who  had  previously 
dealt  with  the  old  firm  and  who  continue  to  deal  with  the  new.  for  the  ob- 
ligations of  the  latter,  until  they  have  notice  or  knowledge  of  the  change, 
yet  he  cannot  be  bound  by  admissions  made  after  his  retirement  by  the 
remaining  partners  in  reference  to  such  obligation  ;  and  this  is  so. 
whether  the  dealer  to  whom  the  admissions  were  made  knew  of  the 
retirement  or  not. 

Defendants  formerly  were  copartners ;  defendant  C.  retired  from  the  firm 
and  the  busmess  was  thereafter  continued  by  the  remaining  members.  In 
the  same  firm-name.  In  an  action  to  recover  an  alleged  indebtedness  of 
the  new  firm,  wherein  C.  was  sought  to  be  charged,  on  the  ground  that 
plaint IflTs  assignor  was  not  notified  and  had  no  knowledge  of  the  change, 
the  only  evidence  of  the  indebtedness  was  the  account  as  entered  on  the 
ledger  of  the  new  firm  This  was  received  under  objection  and  excep- 
tion. Held,  that  the  entries  were  at  most  simply  the  admissions  of  the 
firm  as  then  constituted  and  were  incompetent  as  evidence  against  C . 

For  the  purpose  of  proving  a  discharge  in  bankruptcy,  C.  introduced  in 
evidence  a  voluntary  petition  m  bankruptcy  by  the  members  of  the  new 
firm,  to  which  was  attached  a  schedule  of  their  debts,  in  this  was  in- 
cluded plaintifTs  debt,  at  the  amount  claimed  here.  Held,  that  this  was 
not  evidence  against  C.  of  the  amount  of  the  indebtedness. 

(Argued  October  14, 1884 ;  decided  October  81. 1884.) 

Appeal  by  defendant  Charles  D.  Leverich  from  a  judgment 
of  the  General  Term  of  the  Superior  Court  of  the  city  of 
New  York,  entered  upon  an  order  made  April  3,  1882,  which 
affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a  ver- 
dict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

John  E.  Pa/raona  for  appellant.  The  court  should  have  dis- 
missed the  complaint,  or  directed  a  verdict  in  favor  of  Charles 
D.  Leverich  upon  the  ground  that  Mr.  Pringle  knew  that 
Charles  D.  had  ceased  to  be  a  member  of  the  firm.  {Fumisa 
V.  Mutual  Life  Ina.  Co.,  46  N.  Y.  Supr.  [14  J.  &  S.]  467; 
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Sweet  V.  TutOe,  14  N.  Y.  465,  470 ;  E(ywdL  v.  Adarm,  68  id. 
31 4.)  A  notice  of  intention  to  withdraw  from  a  firm  puts  upon 
the  person  receiving  the  notice  the  burden  to  show  that  inten- 
tion was  not  earned  out.  (1  Chitty  on  Contracts  [11th  Am.  ed.], 
363;  Paterson  v.  Zachariah^  1  Stark.  71.)  A  release  of 
one  joint  debtor  discharges  the  debt,  unless  there  is  a  reserva- 
tion of  the  liability  of  the  others  under  the  statute.  {Hoffman 
V.  Durdop,  1  Barb.  185 ;  Bank  v.  Iblotaon,  5  Hill,  461 ;  De 
Zeiig  v.  Bailey^  9  Wend.  336 ;  Boioley  v.  Stoddard^  7  Johns. 
207 ;  CdUhiU  Bank  v.  Messenger^  9  Cow.  37 ;  Frink  v. 
Green^  5  Barb.  455 ;  Branson  v.  Fitzhxtgh^  1  Hill,  185.)  The 
composition  in  bankruptcy  discharged  the  debt.  (U.  S.  R  8., 
§  5103,  passed  June  22,  1874;  chap.  390,  §§  17-18,  p.  982;  2 
N.  T  R.  S.  [6th  ed.]  1157;  Mason  c&  Hamlin  Organ  Co.  v. 
Bancroft^  1  Abb.  N.  C.  415 ;  Briggs  v.  Richmond,  10  Pick. 
[Mass.]  391 ;  Green  v.  HaviUton,  16  Md.  317.) 

Albert  Stiokney  for  respondent.  A  retiring  partner,  as  to 
former  dealers  with  the  firm,  remains  a  partner,  with  all  the 
liabilities  of  a  partner,  until  the  dealer  has,  in  some  way,  knowl- 
edge or  notice  of  the  alleged  retirement.  {Goddard  v.  Pratt, 
16  Pick.  412,  429,  430 ;  CoUyer  on  Partnership  888,  §576; 
Stone  V.  DePuga,  4  Sandf.  681 ;  Howell  v.  Adams,  68  N. 
Y.  314,  320 ;  Abbott's  Trial  Evidence,  222 ;  Wade  on  Notice, 
234,  §  530  ;  1  Greenl.  on  Ev.,  §§  74,  78,  79  ;  2  id.,  §  485  ; 
Taylor  on  Ev.  [7th  Eng.  ed.]  1391,  §  1666;  Nat.  Shoe  dh 
Leather  Bank  v.  Hers,  24  Hun,  260  ;  89  N.  T.  629  ;  Aus- 
tin  V.  Holland,  69  id.  571 ;  Kenny  v.  Altvatter,  77  Penn. 
St.  34  ;  Parsons  on  Part.  413  ;  1  Taylor  on  Ev.  205,  §  1964 ; 
id.  334,  §  367;  id.  344,  §  376.)  The  proof  of  the  debt 
was  only  one  piece  of  evidence  to  be  weighed  by  the  jury. 
{Sweet  V.  TuUle,  14  N.  T.  470;  Martin  v.  Gray,  14  C. 
B.  [N.  S.]  824  ;  Thomm  v.  White,  T.  &  Q.  110,  112.)  The 
proof  of  debt  is  not,  at  law,  a  bar  to  the  action.  The  final 
discharge  is  no  bar.  {BoUomZey  v.  NuUal,  5  0.  B.  [N.  S.] 
122,  137 ;  Heai.h  t.  Hall,  4  Taunt.  326  ;  In  re  Ketzinger, 
19  Nat.   Bank.    Reg.   154.)    The  proof  of  debt  works  no 
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estoppel.  {Shapley  v.  AhhoU,  43  N.  T.  443  ;  JeweU  v.  Mil- 
ler, 10  id.  402 ;  Baker  v.  Union  Mut.  Life  Ins,  Co.^  43  id. 
283 ;  Lawrence  v.  Brown^  6  id.  394 ;  Meohmic^  Bamk  v.  iT. 
r.  <b  H.  R.  R.  Co,,  13  id.  638  ;  Mayenhorg  v.  Haynea,  50 
id.  675  ;  Reynolds  v.  Lounabury,  6  Hill,  534 ;  WeUand  Canal 
Co.  V.  ffathawayj  8  "Wend.  480 ;  Chautauqua  Bank  v.  White, 
6  id.  236 ;  Baker  v.  Union  Mut.  Life  Ins.  Co.,  43  id.  283 ; 
Bankruptcy  Act,  §  5070 ;  In  re  Ellerhorst  <&  Co.,  5  Nat.  Bank. 
JEleg.  144.)  There  are  no  equities  in  favor  of  the  defendant  which 
entitle  him  to  resist  the  payment  of  this  debt.  {Cook  v.  Far- 
rington,  104  Mass.  212 ;  Rathhone  v.  Hooney,  58  N.  Y.  463.) 
In  order  to  constitute  a  judicial  determination  which  would 
bar  the  plaintiff,  or  his  assignor,  as  to  the  liability  of  the 
defendant,  the  defendant  must  establish  that  the  precise 
point,  as  to  which  he  seeks  to  raise  the  bar,  has  been  judicially 
decided.  {Bunkle  v.  Wiley,  11  N.  Y.  420 ;  Frost  v.  Koon, 
30  id.  428  ;  Kerr  v.  Hayes,  35  id.  331,  337.)  The  decision  of 
the  point  must  have  been  necessary  to  the  determination  of  the 
issue  involved  when  it  was  made.  {Sweet  v.  TuiUe,  14  N.  Y. 
465 ;  Campbell  v.  ConsaZus,  25  id.  613 ;  People  v.  Johnson, 
38  id.  63 ;  WoodgaU  v.  Fleet,  44  id.^  1 ;  Jarvis  v.  Driggs,  69 
id.  143.)  Both  parties  must  have  been  parties  to  and  barred  by 
that  decision.  {MiUer  v.  Knox,  48  N.  Y.  232 ;  Brower  v. 
Bowers,  1  Abb.  Ct.  App.  Dec.  220  ;  4  Keyes,  525  ;  Bank  of 
Poughkeepsie  v.  Hashroii^k,  6  N.  Y.  216,  224 ;  In  re  Good- 
fellow,  3  Nat.  Bank.  Keg.  452 ;  In  re  Patterson,  1  Bened. 
*508,  517;  Citizens'  Nat.  Bank  v.  Cass,  18  Nat.  Bank. 
Reg.  279.)  The  composition  in  bankruptcy  was  no  bar  to 
the  claim  against  the  defendant.  {ArgaU  v.  Jacc^s,  87  N.  Y. 
110;  Wilinot  v.  Judge,  103  TJ.  S.  217.)  The  effect  of  the 
order  of  discharge  is  to  discharge  the  person  and  goods  of  the 
bankrupt ;  it  is  no  release  of  collateral  remedies.  (Chitty  on 
Contracts,  1295.)  Mr.  Pringle  did  not,  by  claiming  his  dividend 
from  the  three  funds  in  the  hands  of  these  two  parties,  bar  him- 
self from  enforcing  his  rights  against  the  other  party  who  was 
not  declared  bankrupt.  {In  re  Leoy  et  al.,  1  Nat.  Bank.  Reg. 
328.) 
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Eabl,  J.  Previous  to  August  11,  1874,  the  defendants 
Charles  D.  Leverich,  Edward  Leverich  and  Stephen  D.  Lever- 
ich were  copartners,  doing  business  in  the  city  of  New  York, 
under  the  firm-name  of  Leverich  &  Co.  For  some  years  prior 
to  that  day  the  plaintiflPs  assignor,  John  J.  Pringle,  was  a 
dealer  with  the  firm,  and  was  then  indebted  to  it.  On  that  day 
the  firm  was  dissolved  and  Charles  D.  Leverich  retired  there- 
from, and  never  thereafter  had  any  connection  therewith.  The 
remaining  members  of  the  firm  continued  to  carry  on  the  same 
business  under  the  same  firm-name  until  1878,  when  they  be- 
came bankrupts.  John  J.  Pringle,  after  the  dissolution  of  the 
old  firm,  continued  to  deal  with  the  new  firm,  and  at  the  time 
of  its  bankruptcy  in  1878,  the  latter  firm  was  indebted  to  him 
in  the  sum  of  about  $15,000.  His  claim  for  that  amount  he 
assigned  to  the  plaintiff,  and  he  brought  this  action  against  the 
members  of  the  old  firm,  seeking  to  hold  them  for  the  debt  on 
the  ground  that  his  assignor  had  received  no  notice,  and  had  no 
knowledge  of  the  dissolution  thereof.  Charles  D.  Leverich, 
the  present  appellant,  defended  the  action  upon  the  ground 
that  he  had  retired  from  that  firm,  and  that  the  plaintiff's 
assignor  had  knowledge  of  such  retirement.  Upon  this  appeal 
his  counsel  has  brought  to  our  attention  various  alleged  errors 
for  which  he  seeks  to  have  the  judgment  reversed  ;  but  as  we 
have  reached  the  conclusion  that  one  of  the  allegations  of  error 
is  well  founded,  we  will  at  this  time  take  no  notice  of  the 
others. 

Upon  the  trial,  for  the  purpose  of  proving  the  amount  of  his 
claim,  the  plaintiff  called  as  a  witness  Stephen  D.  Leverich,  one 
of  the  defendants,  who  produced  a  book,  and  testified  that  it 
was  the  ledger  of  the  firm  of  Leverich  &  Co.,  composed  of 
himself  and  Edward  Leverich.  He  was  then  asked  this  ques- 
tion :  "  What  was  the  amount  of  the  indebtedness  of  the  firm 
of  Leverich  &  Co.  to  John  J.  Pringle  on  February  15,  1878, 
as  shown  by  this  book  'i "  This  question  was  objected  to  by 
the  counsel  for  Charles  D.  Leverich,  upon  the  ground  that  it 
appeared  that  he  was  not  a  member  of  the  firm  of  Leverich  & 
Co.  at  the  time  in  question.     The  objection  was  overruled  by 
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the  court  and  an  exception  was  taken  to  the  ruling.  The  wit- 
ness answered  :  "  On  February  15, 1878,  the  firm  owed  John 
J.  Pringle  $14,96G,"  and  this  was  the  only  evidence  given  of 
the  amount  of  the  plaintiffs  claim. 

The  entries  in  the  book  were  not  'used  as  memoranda  to 
refresh  the  memory  of  the  witness,  but  they  were  received  as 
original  evidence,  and  the  question  is,  whether,  as  such,  they 
wei-e  properly  received  ?  In  considering  this  question  we  must 
assume  that  the  plaintiffs  assignor  did  not,  during  the  time  he 
dealt  with  Levcrich  &  Co.,  have  any  notice  of  the  retirement 
of  Charles  D.'  Leverich  from  the  firm.  The  claim  of  the 
plaintiff  is,  that  as  he  did  not  have  such  notice,  as  to  him, 
Charles  D.  Leverich  was  to  be  treated  as  a  member  of  the  firm 
for  all  purposes. 

During  the  continuance  of  a  firm,  the  law  of  agency  mainly, 
although  not  exclusively,  governs  the  relations  of  its  members 
to  each  other,  and  to  the  persons  who  deal  with  it.  One  part- 
ner is  the  general  agent  of  the  firm  to  bind  it  in  all  matters 
pertaining  to  the  business  carried  on  by  the  firm.  The  rule 
may  also  be  stated  that  as  to  himself  he  acts  as  principal,  and 
as  to  his  partners  he  hajs  a  general  agency  to  bind  them  in  all 
matters  of  the  firm. 

A  partner  who  retires  from  a  firm  may  be  held  liable  to  all 
persons  who  had  previously  dealt  with  it,  and  who  continued  to 
deal  therewith  until  they  have  notice  or  knowledge  of  his  re- 
tirement. In  Parsons  on  Partnership  (2d  ed.),  427,  it  is  said  : 
"  The  reason  of  the  rule  is  perfectly  obvious.  They  whom  he 
authorizes  to  think  him  a  partner  may  hold  him  as  such ;  and 
being  a  partner,  and  being  kno^vn  as  a  partner,  he  authorizes 
all  to  think  him  so  who  do  not  know  that  he  has  ceased  to  be 
one.  If  we  suppose  no  fraud  on  his  part,  there  is  negligence 
on  his  part,  and  of  two  innocent  persons  he  should  suffer  whose 
negligence  caused  the  error."  In  Story  on  Partnership  (7th 
ed.),  §  160,  it  is  said :  "  Where  an  ostensible  or  known  partner 
retires  from  the  firm,  he  will  still  remain  liable  for  all  the  debts 
and  contracts  of  the  firm,  as  to  all  persons  who  had  previously 
dealt  with  the  firm,  and  have  no  notice  of  his  retirement.  This 
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is  a  just  result  of  the  principle  that  where  one  of  two  innocent 
persons  must  suffer  from  giving  credit,  he  who  has  misled  the 
confidence  of  the  other,  and  has  been  the  cause  of  the  credit, 
either  by  his  representations,  or  his  negligence,  or  his  fraud, 
ought  to  suffer  instead  of  the  other." 

It  is  thus  seen  that  the  reason  for  holding  one  who  has 
retired  from  the  firm  in  such  cases  is  based  either  upon  the 
law  of  estoppel  inpaisj  or  upon  the  rule  which  is  frequently 
applied,  that  where  one  of  two  innocent  parties  must  suffer,  he 
should  suffer  who,  by  his  fraud  or  by  his  negligence,  has  in- 
duced confidence  or  action  on  the  part  of  the  other  party.  But 
the  reason  for  holding  the  retired  partner  goes  so  far  only  as 
to  make  him  responsible  to  innocent  persons  who  continue  to 
deal  with  the  firm,  presumptively  on  the  faith  of  his  presence 
as  a  member  thereof;  and  all  obligations  to  such  persons  created 
in  such  dealings  bind  the  retired  partner  just  as  fully  and 
thoroughly  as  if  he  continued  to  be  a  member  of  the  firm. 
The  rule  thus  defined  goes  far  enough  to  protect  the  former 
dealers  with  the  firm.  After  a  dissolution  of  a  firm  by  the 
retirement  of  one  of  the  members  thereof,  it  is  well  settled 
that  the  surviving  members  cannot  bind  him  by  their  admis- 
sions  {Brisban  v.  Boyd,  4  Paige,  17;  Walden-  v.  Sherburne, 
15  Johns.  409)  ;  and  it  matters  not  whether  the  dealer  to  whom 
the  admissions  were  made  knew  of  the  dissolution  or  not.  It 
is  sufficient  that  at  the  time  the  admissions  were  made,  the 
parties  making  them  had  no  right  to  bind,  represent  or  act  for 
the  partner  who  had  retired.  In  Whitman  v.  Leonard  (3  Pick. 
177)  the  following  language  was  used  by  Parker,  C.  J. :  ''It  is 
said,  however,  that  as  to  a  person  accustomed  to  deal  with  the 
partnership,  it  continued  until  he  had  notice  of  the  dissolution  ; 
but  that  must  apply  to  their  usual  dealings." 

It  does  not  appear  when  these  entries  in  the  ledger  were 
written,  or  that  they  were  part  of  any  transaction  between  the 
plaintiflPs  assignor  and  the  firm,  or  that  they  were  the  result  of 
any  settlement  then  made  between  him  and  the  firm.  Nothing 
appears  about  them  except  that  they  were  in  the  ledger  of  the 
firm.     They  may  have  been  written  there  after  the  plaintiff 
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had  ceased  to  deal  with  the  firm,  or  after  he  had  notice  of  the 
dissolution,  or  after  the  bankruptcy  of  the  firm.  They  were 
evidently  written  after  the  dealing  had  ceased,  as  they  contained 
the  entire  balance  of  the  plain  tiflPs  claim.  They  were,  therefore, 
at  most  the  bare,  naked  declarations  or  admissions  of  the  firm 
as  it  was  then  constituted,  made  four  years  after  Charles  D. 
Leverich  had  retired  therefrom.  They  can,  therefore,  have  no 
more  force,  and  are  entitled  to  no  more  weight  as  against  him 
than  the  mere  verbal  declarations  of  Edward  and  Stephen  D. 
Leverich.  The  rule  which  holds  a  retired  partner  is  only  for 
the  protection  of  those  former  dealers  with  the  firm,  who  con- 
tinue to  deal  with  the  firm,  and  it  holds  him  liable  that  they 
may  suffer  no  injury  or  loss  from  such  retirement  unknown  to 
them.  But  the  rule  does  not  go  so  far  as  to  hold  that  the  mere 
naked  declarations  and  admissions  of  the  remaining  members, 
not  connected  with  any  dealings,  upon  which  the  dealer  takes 
no  action,  and  in  which  he  reposes  no  confidence,  can  be  used 
against  the  retiring  member.  It  was,  therefore,  error  to  over- 
rule the  objection  to  this  evidence. 

For  the  purpose  of  establishing  one  of  his  defenses  upon  the 
trial,  Charles  D.  Leverich  introduced  in  evidence  the  voluntary 
petition  in  bankruptcy  of  Edward  Leverich  and  Stephen  D. 
Leverich,  to  which  was  attached  a  schedule  of  their  debts,  in 
which  this  debt  was  put  down  at  the  amount  claimed  by  the 
plaintiff.  But  that  did  not  make  the  statement  in  the  sched- 
ule evidence  against  him.  The  bankruptcy  papers  were  not 
put  in  evidence  or  received  for  that  purpose.  They  were  in- 
troduced simply  for  the  purpose  of  proving  proceedings  in 
bankniptcy,  and  could  not  be  taken  as  evidence  against  him  of 
the  facts  contained  therein. 

It  may  be  that  there  was  in  fact  no  doubt  as  to  the  amount 
of  the  indebtedness  of  the  firm  of  Leverich  &  Co.  to  the 
plaintiff's  assignor ;  but  it  was  put  in  issue  by  the  answer  of 
Charles  D.  Leverich,  and  objection  having  been  taken,  the 
plaintiff  was  bound  to  prove  it  in  a  legal  way.  We  see  no 
answer  to  the  objection,  and  as  an  important  rule  of  law  was 
violated,  we  cannot  ignore  it. 
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The  judgment  is  large,  and  it  is  a  great  hardship  to  the 
appellant  to  be  compelled  to  pay  this  claim ;  and  the  facts  as 
they  appear  in  this  record  are  such  as  to  induce  ns  to  believe 
that  the  ends  of  justice  may  be  subserved  by  a  new  trial. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event. 

All  concur,  except  Rugeb,  Ch,  J.,  dissenting,  and  Rapallo, 
J.,  absent. 

Judgment  reversed. 


Stephen  O.  Bajrntjm  et  al..  Respondents,  v.  The  Mebcohants' 
Fire  Insubanoe  Company,  Appellant. 

Defendant  issued  to  plaiBtifis,  who  were  doing  basiness  in  the  city  of  Buf- 
falo, a  policy  of  fire  insurance  "on  store,  furniture  and  fixtures/'  in  a 
building  in  that  city,  "  to  be  used  by  the  assured  as  a  fancy-goods  and 
Yankee-notion  store."  The  policy  contained  a  condition  in  efiect«  that 
in  case  the  property  should  be  used  for  storing  or  keeping  therein  any 
articles,  or  for  more  hazardous  purposes  than  that  called  for  by  the  orig- 
inal contract  of  insurance,  unless  specially  provided  for,  or  thereafter 
agreed  to,  by  defendant,  or  if,  during  the  existence  of  the  policy,  the 
risk  should  be  increased  by  occupation  of  the  premises  for  more  hazard- 
ous  purposes,  unless  notice  thereof  was  given  to  defendant,  and  its 
consent  in  writing  indorsed,  the  policy  would  thereby  be  rendered  void. 
In  the  classes  of  hfLzards  forming  part  of  the  policy,  fancy -goods  and 
Yankee-notions  were  classed  as  "extra-hazardous"  and  fireworks  as 
'*  specially  hazardous."  Over  the  latter  class  was  printed  a  statement 
that  the  merchandise  specified  therein  "  to  be  covered  must  be  specially 
written  in  the  policy.'*  In  an  action  upon  the  policy  it  appeared  that  at 
the  time  of  the  fire  plaintiff  had  in  the  store  a  stock  of  fireworks,  brought  in 
after  the  policy  was  issued;  no  notice  of  intention  to  keep  them  had  been 
given  defendant,  or  assent  on  its  part  obtained.  Plaintiff  was  allowed  to 
prove,  under  objection  and  exception,  that  fireworks  constituted  an  ordi- 
nary, usual  and  recognized  portion  of  a  stock  of  fancy-goods  and  Yankee- 
notions  stores.  Hdd  no  error;  and  that  the  evidence  justified  a  finding 
that  there  was  no  breach  of  said  condition 

The  assured  was  required  by  the  policy  to  produce  with  the  proofs  of  loss 
a  certificate '*  of  a  magistrate  or  notary  public  most  contiguous  to  the 
place  of  the  fire  and  not  concerned  in  the  loss,"  stating  certain  particu- 
lars in  reference  thereto.  The  certificate  accompanying  the  proofs  was 
of  a  notary  residing  within  four  hundred  feet  of  the  fire.     It  appeared 
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that  there  was  another  notary  who  lived  nearer.  No  defect  in  this  re- 
spect was  pointed  oat  by  defendant  until  after  the  commencement  of  the 
action.  Meld,  that  it  was  then  too  late  to  raise  the  objection. 
The  policy  provided  that  no  action  against  defendant  for  the  recovery  of 
any  claim  ander  the  policy  should  be  sustainable  unless  commenced 
within  six  months  "  next  after  the  day  on  which  any  loss  or  damage 
shall  occur."  The  fire  occurred  June  4,  and  proofs  of  loss  were  furnished 
June  13,  1879.  An  active  correspondence  between  the  parties  followed, 
defendant  claiming  that  the  proofs  should  be  amended,  and  also  depre- 
cating a  suit  and  urging  an  arbitration  or  a  reference,  until  by  letter  dated 
January  24,  1880,  it  directed  its  attorney  to  enter  an  appearance  in  the 
matter.  Said  attorney,  on  January  26,  served  on  plaintiffs  a  notice  of 
retainer  entitled  "  In  the  Supreme  Court,"  and  demanded  a  copy  of  the 
complaint  to  be  served  on  them  at  their  office.  On  January  28,  plaintiffs' 
attorneys  mailed  to  defendant's  attorneys  a  summons  and  complaint  in  the 
Superior  Court  of  Buffalo.  This  was  retained,  and  defendant  requested 
and  obtained  from  plaintiffs'  attorney  an  extension  of  time  to  March  25. 
1879.  An  answer  was  served  March  24,  setting  up  among  other  things 
that  the  action  was  not  commenced  in  time.  Held,  that  this  defense  was 
not  made  out ;  that  until  the  close  of  the  negotiations  in  reference  to 
farther  proofs  of  loss  the  loss  did  not  accrue  ;  also  that  retaining  and 
answering  the  complaint  was  an  acquiescence  in  the  change  of  the  court 
and  an  admission  that  the  summons  and  complaint  were  properly  served, 
and  justified  a  finding  that  such  service  was  of  the  date  of  mailing  the 
papers. 

(Argued  October  17, 1884;  decided  October  31, 1884.) 

Appeal  from  jadgraent  of  the  General  Term  of  the  Superior 
Court  of  Buffalo,  entered  upon  an  order  made  April  27,  1882, 
which  affirmed  a  judgment  in  favor  of  plaintiffs,  entered  upon 
the  report  of  a  referee. 

This  was  an  action  upon  a  policy  of  fire  insurance. 

The  material  facts  are  stated  in  the  opinion. 

-ff.  K  Sickels  for  appellant.  The  parties  to  a  contract  may 
provide  for  a  shorter  time  to  commence  actions  thereon  than 
that  fixed  by  statute.  (  Wilkinson  v.  K  iV.  F.  Ins.  Co.y  72 
N.  Y.  499.)  A  civil  action  can  only  be  commenced  under  the 
Code  by  service  of  a  summons,  or  by  what  is  there  stated  to  be 
equivalent  to  such  service,  i,  ^.,  a  voluntary  appearance  of 
the  defendant.      (Code,  §§  398,  413,  416,  421,  424.)      An 
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unsuccessful  attempt  to  commence  an  action  may  not  be 
invoked  to  defeat  the  operation  of  the  limitation  in  the  con- 
tract. {Edinondstone  v.  Thompson^  15  Wend.  654.)  As  the 
classes  of  hazards  contained  in  the  policy  were  by  its  express 
terms  made  part  of  it,  and  it  was  made  and  accepted  in  refer- 
ence thereto,  they  are  to  be  used  and  resorted  to  in  order  to 
determine  the  rights  and  obligations  of  the  parties.  {Duncan 
V.  San  Im.  Go.^  6  Wend.  488 ;  Murdoch  v.  O.  C.  M.  Ins. 
Go.y  2  N.  Y.  210.)  The  words  ordinarily  used  to  define  the 
different  classes  of  hazards,  i.  «.,  "  hazardous,"  "  extra-hazard- 
ous," "  specially  hazardous,"  have  a  fixed  and  settled  meaning, 
which  may  not  be  explained  away  or  altered  by  parol,  and  a 
use  classed  as  '^  specially "  is  known  to  be  greater  than  one 
classed  as  "  extra-hazardous."  (36  N.  Y.  648,  649  ;  Pinder 
V.  Continental  Ins.  Co.,  38  id.  362 ;  47  id.  112.)  As  the 
language  of  the  policy  is  clear  and  unambiguous,  nothing  outside 
of  it  can  be  looked  at  to  qualify,  limit  or  enlarge  it.  {CoUen- 
der  V.  Dinsmore,  56  N.  Y.  200,  208 ;  Security  Bk.  v.  Nat. 
Bk.,  67  id.  458  ;  Eeed  v.  Lancaster  F.  Ins.  Co.,  90  id.  383  ; 
Pinder  v.  Rings  Ins.  Co.,  36  id.  648,  649.)  To  bind  the 
parties  by  a  usage,  it  must  be  reasonable,  uniform,  not  in 
opposition  to  fixed  rules,  not  in  contradiction  of  the  express 
terms  of  the  contract.  (  Walls  v.  Bailey,  4  N.  Y.  464,  469.) 
There  can  be  no  waiver  of  the  requirements  of  a  policy  with- 
out knowledge  of  the  facts  upon  which  it  is  based,  {Rcbertson 
V.  Mut.  Life  Ins.  Co.,  88  N.  Y.  541.) 

Sherman  S.  Rogers  for  respondents.  The  limitation  in  a 
policy  of  insurance  that  the  action  shall  be  commenced  "  within 
the  term  of  six  months  after  any  loss  or  damage  shall  accrue," 
is  to  be  construed  in  connection  with  the  other  conditions  of 
the  policy,  and,  thus  construed,  means  that  the  action  shall  be 
commenced  within  six  months  after  the  right  to  sue  the  com- 
pany has  accrued.  {Mayor,  etc.,  v.  Hamilton  Ins.  Co.,  39  N. 
Y.  45 ;  Ams8  v.  N.  T.  Union  Ins.  Co.,  14  id.  253 ;  Mix  v. 
Andes  Ins.  Co.,  9  Hun,  399.  Whether  the  service  was  good 
or  bad  is  now  a  matter  of  no  consequence,  for  the  defendant 
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having  chosen  to  recognize  the  summons  as  a  process  of  the 
conrt,  and  in  obedience  to  its  mandate  having  appeared  and 
answered  the  plaintiff's  complaint,  is  now  estopped  from  deny- 
ing the  regularity  and  suflSciency  of  the  service.  (Z>.  dB  Z.  C. 
B.  R.  Co,  v.  Y^G,  R.  R,  Co.,  63  N.  T.  181 ;  Dix  v.  Palmer 
et  al,,  5  How.  Pr.  234 ;  Flynn  v.  Hvdson  R.  R.  R.  Co.,  6 
id.  309 ;  Norria  v.  Hope  MuL  Life  Ins,  Co.,  8  Barb.  544 ; 
Tracy  v.  Reynolds,  7  How.  Pr.  328.)  The  retention  of  the  proofs 
of  loss, without  objections  as  to  the  sufficiency  of  the  notaiy's  cer- 
tificate, was  a  waiver  of  any  defect  in  that  regard.  {(J Neil  v. 
Buffalo  Ins.  Co.,  3  N.  Y.  128 ;  Turley  v.  American  Ins.  Co., 
25  Wend.  374 ;  McMaster  v.  Westchester  Ins.  Co.,  id.  379 ; 
Hartford  Ins.  Co.  v.  Harmes,  2  Ohio  St.  452 ;  Brown  v. 
Queens  Ins.  Co.,  31  How.  Pr.  508 ;  Harper  v.  N.  Y.  Ins.  Co., 
17  N.  Y.  194 ;  Pindar  v.  Kings  Ins.  Co.,  36  id.  648 ;  Pindar 
V.  Continental  Ins.  Co.,  38  id.  370  ;  Harper  v.  N.  T.  Ins.  Co., 
22  id.  441.)  The  fact  being  established  that  fireworks  consti- 
tuted a  part  of  the  stock  of  stores  like  that  specified  in  the 
policy,  the  plaintiffs  can  recover,  even  though  fireworks  are 
generally  prohibited  except  at  special  rates.  {Steiniach  v.  La- 
fayette Ins.  Co.,  54  N.  Y.  95 ;  Pindar  v.  Kings  Co.  Ins.  Co., 
36  id.  648 ;  Harper  v.  Albany  Lis.  Co.,  17  id.  194 ;  Harper 
V.  N.  Y.  City  Ins.  Co.,  22  id.  441.) 

Danforth.  J.  The  plaintiffs,  while  doing  business  in  Bnf- 
falo,  obtainea  from  the  defendant  a  policy  of  insurance  in  the 
sum  of  $2,500  against  loss  or  damage  by  fire  "  on  store,  furni- 
ture and  fixtures,"  contained  in  a  certain  building  in  that  city, 
"  to  be  occupied  by  the  assured  as  a  fancy-goods  and  Yankee- 
notion  store." 

The  property  was  injured  by  fire  on  the  4th  of  June,  1879, 
and  upon  suit  brought  it  was  established  that  the  liability  of 
the  defendant,  if  any,  amounted  to  $670.25,  but  the  policy 
contained  conditions  dividing  insurable  property  into  '^  not 
hazardous,"  "  hazardous,"  "  extra-hazardous  "  and  "  specially 
hazardous,"  and  by  which  fire-crackers  in  packages  were  de- 
nominated ^^ haz{u*dous,"  fancy  goods  ^^extra-hazardous," 
Yankee  notions  ^^  extra-hazardous,"  and  fireworks  '^  specially 
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bazardons,"  and  above  tbe  dass  "  specially  hazardous "  was 
printed  "tbe  following  mercbandise  *  *  *  to  be  covered 
must  be  specially  written  in  tbe  policy,"  and  tben  follows  a 
list  in  wbicb  is  found  "  fireworks." 

It  was  also  therein  declared  "  that  in  case  the  said  property 
at  any  time  shall  be  used  for  tbe  purpose  of  carrying  on  therein 
any  trade  *  *  *  or  for  storing,  using,  or  keeping  therein  any 
articles,  goods  or  mercbandise,  or  for  more  hazardous  purposes 
than  that  called  for  by  the  original  contract  of  insurance,  *  *  * 
except  as  herein  specially  provided  for  or  heieafter  agreed  to 
by  this  corporation,  in  writing,  upon  this  policy  ;  or  if,  during 
its  existence,  the  risk  shall  be  increased  *  *  *  by  any  means, 
or  by  the  occupation  of  the  premises  for  more  hazardous 
purposes  than  are  permitted  by  this  policy,  *  *  *  the  insured 
shall  give  proper  notice,  in  writing,  and  have  the  same  indorsed, 
in  writing,  and  any  failure  to  comply  with  these  conditions  will 
make  this  policy  void." 

In  case  of  loss  tbe  assured  was  required,  among  other  things, 
to  "  produce  a  certificate  under  the  hand  and  seal  of  a  magis- 
trate or  notary  public  most  contiguous  to  the  place  of  the  fire, 
and  not  concerned  in  the  loss,"  stating  certain  particulars  in 
relation  thereto ;  and  these  provisions  being  complied  with,  it 
was  further  provided  that  no  suit  or  action  of  any  kind  against 
the  company  for  tbe  recovery  of  any  claim  under  the  policy 
shall  be  sustainable,  unless  it  *'  be  commenced  williin  the  term 
of  six  months  next  after  the  day  on  which  any  loss  or  damage 
shall  occur." 

At  the  time  of  the  fire  tbe  plaintiffs  had  in  the  store  from 
six  hundred  and  fifty  to  seven  hundred  boxes  of  fire-crackers, 
and  from  $200  to  $400  worth  of  fireworks,  consisting  princi- 
pally of  Roman  candles,  rockets,  and  some  small  works  like 
pin-wheels.  All  these  articles  were  procured  after  the  policy' 
was  issued,  and  unless  they  are  fairly  to  be  considered  as  form- 
ing part  of  the  stock  of  a  fancy-goods  and  Yankee-notion 
store,  no  notice  of  an  intention  to  keep  them  was  given  to  the 
company,  nor  its  assent  thereto  in  any  manner  obtained.  To 
remove  this  difficulty  tbe  plaintiffs'  counsel,  against  the  objeo- 


1884.]      Barnum  et  al.  v.  Mbrchantb'  Fire  Ins.  Co.         193 

Opinion  of  the  Court,  x>6r  Danforth,  J. 

tion  of  defendant,  proved  that  fire-crackers  and  fireworks 
constitute  an  ordinary  and  usual  and  recognized  portion  of  a 
stock  of  fancy-goods  and  Yankee-notions  stores,  and  were  ordi- 
narily kept  in  such  stores  at  the  time  of  the  writing  of  the 
policy  mentioned  in  the  complaint. 

In  this  there  was  no  error.  The  policy  was  ambiguous. 
To  ascertain  whether  the  assured  used  the  store  in  which  the 
insured  property  was  placed  for  storing  or  keeping  articles  not 
permitted,  or  which  would  increase  the  risk,  it  was  necessary 
to  ascertain  what  articles  were  included  in  the  term  selected 
by  the  insurer,  viz. :  a  *'  fancy-goods  and  Yankee-notion  store.'^ 
The  policy  does  not  disclose  it,  and  it  is  not  perceived  that  it 
could  be  done  except  by  proof  as  to  the  goods  and  merchandise 
usually  kept  in  such  stores.  The  provisions  of  the  policy  are 
ample  to  exclude  by  name  prohibited  articles  from  the  risk, 
but  they  throw  no  light  upon  the  question :  What  varieties  of 
merchandise  properly  belong  to  a  store  characterized  as  was 
the  one  in  this  case  ?  Fireworks  are  mentioned  as  specially 
hazardous,  and  "  to  be  covered  must  be  specially  written  in  the 
poliqr."  But  here  there  was  no  insurance  upon  the  stock,  and 
the  question  presented  by  that  condition  does  not  arise.  The 
inquiry  was  merely  to  discover  whether  the  questionable  arti- 
.  cles  formed  part  of  the  business  which  might  properly  be  car- 
ried  on  in  the  store  where  the  insured  property  was  placed. 
For  that  purpose  it  was  admissible,  not  only  within  the  well- 
settled  general  rule,  that  in  determining  the  meaning  of  a  policy 
regard  must  be  had  to  the  course  of  the  trade  to  which  it 
relates,  bat  also  within  the  cases  in  this  court  upon  the 
precise  point.  {Pmda/r  v.  Kings  Co.  Fire  Ins.  Co.^  36  N. 
Y.  648;  Stembaoh  v.  Lafayette  Fire  Ins.  Co.,  54  id.  90.) 
The  evidence  was  suflScient  to  justify  the  referee's  findings  in 
accordance  with  it,  even  if  it  is  considered  —  as  the  appellant 
claims  it  should  be  —  as  relating  only  to  the  city  of  Buffalo  and 
its  vicinity.  The  subject  of  the  insurance  was  at  that  place, 
and  the  underwriters  knew,  or  ought  to  have  known,  the  usage 
and  course  of  business  in  connection  with  which  the  policy 
was  issued,  and  must  be  assumed  to  have  made  their  contract 
SiCKELB  —  Vol.  LIL  25 
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with  reference  to  it.  There  was,  then,  no  breach  of  any  con- 
dition of  the  policy,  and  the  plaintiffs  established  a  cause  of 
action. 

The  appellant  objects  to  its  enforcement,  however,  upon  the 
grounds,^^,  that  although  the  plaintiffs  produced  the  certifi- 
cate of  a  notary-public  in  due  form,  ''  he  was  not  the  notary 
referred  to  in  the  policy,  because  he  was  not  the  one  most  con- 
tiguous to  the  place  of  fire,"  arid  second^  that  the  action  was 
not  commenced  within  the  time  specified  in  the  policy.  It 
appeared,  however,  that  proofs  of  loss  were  given  in  due 
season,  and  objections  upon  various  grounds  made  to  their 
sufficiency.  The  notary  in  fact  resided  within  four  hundred 
feet  of  the  fire,  and  no  defect  in  this  respect  was  pointed  out 
until  after  the  commencement  of  the  action.  It  was  then 
too  late.  {O'jU^iel  v.  Bufalo  Fire  Ins.  Co,,  3  N.  Y.  122.) 
As  to  the  remaining  point,  the  proofs  of  loss  were  furnished 
June  13,  1879,  and  then  followed  an  active  correspondence 
between  the  company  and  the  insured  and  their  attorneys,  the 
former  claiming  that  the  proofs  of  loss  should  be  amended  in 
several  particulars,  and  also  deprecating  a  suit  and  proposing 
and  urging  an  arbitration  or  reference  of  the  claim  of  the 
assured,  until  by  letter  of  the  24th  of  January,  1880,  the  in- 
surers directed  their  attorneys  to  enter  an  appearance  in  this 
matter.  It  was  done  on  the  26th  of  January,  1880,  by  service 
on  the  attorneys  of  the  insured  of  notice  of  retainer,  entitled 
"  In  the  Supreme  Court,"  and  demanding  a  copy  of  the  com- 
plaint to  be  served  on  the  attorneys  for  the  insurers  at  their 
office.  On  the  28th  of  January,  the  summons  and  complaint 
in  this  action  (in  the  Superior  Court  of  Buffalo)  was  served  on 
the  defendant's  attorneys  by  mail.  The  defendant  again 
sought  to  arbitrate,  and  requested  and  obtained  from  plaintiffs' 
attorneys,  an  eictension  of  the  time  to  answer  to  March  25,  and 
did  in  fact  answer  the  complaint  on  the  24th  of  March. 

As  regards  the  defense  setting  up  that  the  action  was  not 
commenced  in  time,  the  learned  counsel  for  the  appellant  con- 
cedes that  the  time  to  bring  the  action  did  not  expire  until 
February  13,  1880.     The  referee  found  that  it  was  in  fact  com- 
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menced  on  the  28th  of  January  of  that  year.  Upon  the  facts 
stated  it  can  hardly  be  pretended  that  the  application  now 
sooght  to  be  made  of  the  condition  in  question  is  either  **  just 
or  honest,"  and  it  is  said  that  in  such  case  only  "  should  it  be 
permitted  to  defeat  a  recovery."  {Mayor ^  etc.,  v.  Hamil- 
ton Fire  Ins.  Co.^  39  N.  T.  45 ;  Hay  v.  Star  Fire  Ins.  Co., 
77  id.  235.)  Nor  does  it  apply  except  where  the  proofs  of  loss 
were  originally  complete  and  received  without  objection 
{Ames  V.  N.  Y.  Union  Ins.  O9.,  14  N.  T.  254),  nor  where 
the  delay  is  occasioned  by  the  demand  of  underwriters  for  other 
particulars.  {Mayor,  etc.,  v.  Hamilton  Fire  Ins.  Co.,  sup7*a; 
Ames  V.  Union  Fire  Ins.  Co.,  supra  ;  HoAf  v.  Star  Fire  Ins. 
Co.,  supra.) 

The  defendant  may,  by  objecting  to  the  proofs  of  loss,  im- 
pose upon  the  assured  the  duty  of  making  them  complete  and 
removing,  if  possible,  the  dissatisfaction  of  the  insurer,  and  if 
he  chooses  to  do  so,  the  delay  is  mutual  and  the  time  of  limita- 
tion necessarily  exteuded.  That  was  the  case  here.  On  the 
6th  of  August  the  defendant  by  letter  requested  the  plaintiffs 
to  amend  their  proofs  of  loss  in  various  specified  particulars,  as 
to  the  origin  of  the  fire,  when  it  occurred,  and  whether  there 
were  at  the  time  of  the  fire,  or  had  been  immediately  preced- 
ing it,  fireworks  within  the  store  in  question,  and  inclosed 
blank  proofs  of  loss  to  be  filled  up.  Some  information  was 
given,  but  on  the  15th  of  August  the  defendant  replied  that 
it  was  insufficient  and  wanted  fuller  answers  to  the  questions 
of  the  preceding  letter.  This  was  repeated  on  the  28th  of 
August  and  a  compliance  with  the  policy  requested,  and  the 
defendant  says  :  "  We  will  accept  nothing  short  of  a  full  and 
complete  proof  of  loss  embracing  the  points  propounded  in 
letter  of  August  6,  1879,  and  desire  to  make  this  request  so 
plain  that  you  cannot  misunderstand  it.  The  loss  of  time  men- 
tioned by  you  is  attributable  to  yourselves  only.  Please  read 
policy  conditions  and  make  satisfactory  proofs  of  loss  at  once." 

The  complaints  on  the  part  of  the  defendant,  and  efforts  on 
the  part  of  the  plaintiffs  to  comply  with  them,  continued  until 
December.  These  facts  are  undisputed.    Each  party,  therefore, 
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assented  to  the  delay,  and  while  the  negotiation  was  in  progress, 
the  defendant  conld  not  be  called  upon  to  pay,  and  con- 
sequently the  cause  of  action  did  not  accrue.  (See  cases,  supray 
and  aS^^i  v.  Niagara  Fire  Ins.  Co.,  89  N.  Y.  315.)  But  in 
any  view  of  the  case  the  action  was  in  time.  When  the 
attorneys  were  authorized  by  the  defendant  to  appear  for  it, 
no  suit  was  pending,  but  there  was  a  controversy  or  "a  case" 
against  it  in  favor  of  these  plaintiffs.  The  insurance  company 
anticipated  the  commencement  of  an  action,  and  its  attorneys 
gave  a  formal  retainer.  Tliis  could  not  bind  the  plaintiffs  to 
commence  their  action  in  the  court  named  by  them,  but  they 
were  authorized  to  act  for  the  defendant  in  such  action  as 
should  be  commenced,  and  service  on  them  was  made  equivalent 
to  service  on  the  client.  The  process  and  complaint  were 
served  on  the  day  named  by  the  referee,  and  were  retained  by 
the  defendant's  attorneys  as  if  in  conformity  with  the  demand, 
and  the  answer  of  the  defendant  was  to  the  complaint  thus 
served.  It  related  to  a  state  of  things  existing  at  the  time  of 
the  service  of  that  pleading,  and  that  act  of  acquiescence  was 
an  admission  that  the  parties  answQi*ing  had  been  brought  into 
court,  not  that  they  went  in  uninvited.  When  the  complaint 
was  thus  served,  the  time  limited  by  the  condition,  however 
the  facts  are  construed,  had  not  expired,  and  if  the  defendant 
did  not  intend  to  receive  it,  as  in  compliance  with  its  demand, 
it  should  have  been  returned.  We  think  no  defense  was  estab- 
lished and  that  judgment  properly  went  against  the  defendant. 

The  judgment  should  be  affirmed. 

All  concur,  except  Kapallo,  J.,  absent ;  Eabl,  J.,  in  result. 

Judgment  affirmed. 


Henry  L.  Naqle,  Respondent,  v.  Robert  MoFbhttebs  et  al., 

Appellants. 

Where  a  principal  consignB  goods  to  an  agent  to  seU,  under  an  agreement 
that  the  latter  will  accept  biils  drawn  upon  him  by  the  former  to  the 
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amoant  of  goods  so  consigned  on  hand,  it  is  a  necessary  inference  that 
the  drafts  are  to  be  drawn  on  the  credit  of  the  goods;  and  to  the  amount 
of  acceptances  outstanding,  the  agent  has  a  lien  on  the  goods  in  his 
hands,  as  security,  and  is  entitled  to  retain  the  same  until  the  acceptances 
are  paid. 
It  seems  that  where,  by  the  agreement,  the  agent  is  to  apply  the  proceeds 
of  sales  to  the  payment  of  drafts  so  drawn,  as  they  matune,  he  may  not 
hold  goods  as  security  against  drafts  which  he  can  pay  with  funds  of  his 
principal  in  his  hands  applicable  to  that  purpose,  and  the  principal,  after 
paying  all  drafts  outstanding,  save  an  amount  no  greater  than  the  pro- 
ceeds of  sales  in  the  agent's  hands,  may  claim  and  take  possesfiion  of  the 
goods. 

(Argued  October  17, 1884;  dedded  October  31,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
pi-eme  Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  October  28,  1882,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Samvsl  Hamd  for  appellants.  It  was  error  to  refuse  to 
allow  the  defendants  to  give  evidence  of  their  counter-claim 
for  the  plaintiff's  breach  of  the  contract.  (Code,  §  501; 
Brovm  v.  Buohmgham^  11  Abb.  Pr.  387 ;  Currie  v.  Cowlea^ 
6  Bosw.  452.) 

(7.  E.  Tracy  for  respondent.  The  defendants'  alleged 
counter-claim  was  properly  disallowed.  The  cause  of  action 
was  for  the  wrongful  detention  of  property,  not  its  conversion. 
{OotUer  v.  Babcock^  7  Abb.  392 ;  DeLeyer  v.  MichaeU^  5  id. 
203;  Coddington  v.  Dunham^  3  J.  &  S.  412;  Atkins  v. 
Bearrie,  3  Abb.  187.) 

Earl,  J.  On  the  Ist  day  of  March,  1876,  the  plaintiff  was 
engaged  in  business  in  Philadelphia,  under  the  firm-name  of 
Nagle  &  Co.,  as  a  blank  book  manufacturer,  and  the  defendants, 
under  the  firm-name  of  McFeeters  &  Co.,  were  engaged  in  busi- 
ness in  the  city  of  New  York  as  blank  book  jobbers.     On  that 
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day  the  parties  entered  into  a  written  contract  whereby  it  was, 
among  other  things,  agreed  that  the  defendants  were  to  act  as 
agents  of  the  plaintifE  in  the  city  of  New  York,  to  sell  for  him 
blank  books  for  the  period  of  three  years  from  that  date,  for  a 
stipalated  salary  to  be  paid  to  them  by  him ;  that  he  was  to 
consign  blank  books  to  them,  to  the  amount  in  value  of  $6,000, 
and  was  to  replenish  the  stock  from  time  to  time  as  the  nec- 
essities of  the  business  required  ;  that  the  goods  shipped  to 
them,  or  consigned  under  the  terms  of  the  agreement,  were  to 
be  and  remain  his  sole  property  until  actually  sold  and  deliv- 
ered by  them  ;  and  that  they  were  to  render  monthly  accounts  of 
all  sales,  and  pay  over  all  sums  of  money,  notes  and  secuidties 
for  goods  sold  at  the  time  of  rendering  such  statements.  The 
parties  acted  under  that  contract  until  the  1st  day  of  March, 
1877,  when  they  mutually  agreed  to  modify  it,  so  that  the  de- 
fendants should  thereafter  receive  no  salary,  but  in  lieu  thereof 
should  receive  a  part  of  the  profits  of  the  sales  of  the  books, 
namely,  all  that  they  should  realize  over  and  above  certain 
specified  prices  at  which  the  books  were  to  be  billed  to  them  by 
the  plaintiff.  The  parties  acted  under  the  contract  as  thus  modi- 
fied until  January,  1878,  when  a  dispute  having  arisen  between 
them,  the  plaintiff  demanded  from  the  defendants  the  blank 
books  which  they  then  had  in  their  possession,  and  also  the 
proceeds  of  such  as  had  been  sold ;  and  upon  their  refusal  to 
deliver  such  books,  he,  in  the  month  of  February  thereafter, 
commenced  this  action  to  recover  the  possession  thereof.  The 
defendants  defended  the  action,  and  in  their  answer,  among 
other  things,  set  up  that  they  had  a  lien  on  the  books  for  their 
protection  against  certain  outstanding  drafts  drawn  on  them 
by  the  plaintiff,  and  accepted  by  them,  for  his  accommodation. 
Upon  the  trial  the  defendants  gave  evidence  tending  to  show 
that  subsequently  to  the  1st  day  of  March,  1876,  the  plaintiff 
requested  permission  to  draw  drafts  on  them  which  they  were 
to  accept  for  his  accommodation,  under  an  agreement  that  he 
was  to  keep  in  their  possession  blank  books  in  value  to  the 
amount  of  the  drafts,  and  that  they  should  hold  the  books  as 
their  indemnity  against  liability  on  the  drafts.     It  was  undis- 
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puted  on  the  part  of  the  plaintiff  that  an  arrangement  was  made 
between  him  and  the  defendants  that  he  should  draw  drafts  on 
them  which  they  were  to  accept  for  his  accommodation,  and 
that  he  was  to  keep  goods  in  their  hands  to  about  the  amount 
of  the  drafts ;  but  he  denied  that  there  was  any  agreement  that 
they  were  to  have  a  lien  upon  the  goods.  The  main  question 
litigated  upon  the  trial  was  whether,  by  the  arrangement  be- 
tween the  parties,  the  defendants  were  to  have  any  lien  on  the 
goods  as  their  security  against  the  drafts,  and  that  question  was 
submitted  to  the  jury.  The  counsel  for  the  defendants,  how- 
ever, claimed  upon  the  trial,  that  they  were  entitled  to  the  lien, 
upon  undisputed  evidence,  and  on  that  ground  he  moved  for 
a  nonsuit  which  was  denied ;  and  the  only  question  which  I 
deem  it  important  now  to  consider  is,  whether,  upon  the  evi- 
dence given  by  the  plaintiff,  the  defendants  had  the  lien  which 
they  claimed,  and  whether  they  were  entitled  to  hold  the  goods 
until  the  outstanding  drafts  were  paid  or  surrendered  to  them* 

It  appeared  that,  at  the  time  of  the  commencement  of  this 
action,  the  defendants  had  in  their  possession  goods  of  the 
plaintiff  worth  about  $2,600,  and  proceeds  of  goods  sold,  in- 
cluding accounts  vmcollected,  amounting  to  about  $8,000,  and 
that,  at  the  same  time,  there  were  drafts  outstanding  which  they 
had  accepted  for  the  accommodation  of  the  plaintiff,  and  which 
were  past  due  and  under  protest,  about  $6,300. 

If  it  was  true  that  the  arrangement  was,  as  claimed  by  the  de- 
fendants, that  they  were  at  all  times  to  hold  the  goods  in  their 
possession  as  a  protection  against  their  acceptances  for  the 
accommodation  of  the  plaintiff,  then  while  the  drafts  were  out- 
standing, the  plaintiff  had  no  right  to  take  the  goods  out  of  their 
possession.  He  could  pay  and  take  up  the  drafts,  and  then  de- 
mand the  goods,  but  so  long  as  the  drafts  were  outstanding  and 
unpaid,  and  the  defendants  were  liable  as  acceptors  thereof, 
they  had  the  right  to  retain  the  goods  as  their  security. 

We  think  the  contention  of  the  defendants  is  well  founded, 
that  upon  the  evidence  as  given  on  the  part  of  the  plaintiff, 
without  reference  to  that  given  on  the  part  of  the  defendants, 
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which  is  more  favorable  to  them,  their  right  to  hold  the  goods 
was  clearly  established. 

John  E.  Nagle,  who  was  the  plaintiffs  agent,  acting  under 
a  power  of  attorney,  and  who  transacted  nearly  all  the  business 
on  the  part  of  the  plaintiff  under  liis  agreement  with  the 
defendants,  testified  that  the  agreement  under  which  the  drafts 
were  drawn,  and  acceptances  given  by  the  defendants,  was  ver- 
bal, and  that  some  letters  passed  on  the  subject ;  and  he  gave 
evidence  as  follows :  "  We  agreed  that  Messrs.  McFeeters 
&  Go.  should  give  us  acceptances  to  the  amount  of  goods 
which  they  had  of  Mr.  Henry  L.  Nagle  in  their  posses- 
sion." "Messrs.  McFeeters  &  Co.  did  agree  to  give  us  their 
acceptances  to  the  amount  of  the  goods,  and  the  moneys  they 
had  in  their  hands  belonging  to  Henry  L.  Nagle."  "  They 
agreed  to  give  accommodation  paper  to  the  amount  of  the 
goods  and  value  they  held."  On  the  16th  of  January,  1877, 
the  plaintiff  wrote  to  the  •  defendants  stating,  among  other 
things,  that  he  had  of  their  acceptances  certain  drafts,  describ- 
ing them,  amounting  in  all  to  $4,000,  and  saying  fmi;her: 
"  Tou  have  of  ours,  in  accounts  and  stock,  about  $7,000  ;  you 
agreed  with  us  last  fall  to  give  us  acceptances  to  cover  the 
amount  of  goods  you  held  belonging  to  us,  and  it  is  very  hard 
in  these  times  for  us  to  carry  them  anless  we  can  have  your 
paper  to  cover  the  full  amount  subject  to  the  usual  terras,  i,  ^., 
we  are  to  pay  them  if  you  cannot  from  your  receipts.  We 
could  use  $2,000  of  your  paper  at  once,  and  we  are  in  imme- 
diate want  of  it ;  you  would  very  much  oblige  us  by  accepting 
and  returning  the  inclosed  drafts."  On  the  16th  of  February, 
1877,  the  plaintiff  again  wrote  to  the  defendants  a  letter,  in 
which,  among  other  things,  he  stated  as  follows :  "  We  find 
you  have  about  $6,200  of  stock,  and  about  $2,500  of  accounts 
unpaid,  or  a  total  of  $8,700.  We  have  of  your  paper  about 
$6,000,  which  leaves  a  balance  of  $3,700 ;  we  inclose  you  drafts 
for  that  amount  for  acceptance  as  we  can  use  some  of  these 
acceptances  at  once.  We  would  be  obliged  to  you  if  you  would 
return  them  to  us  at  once."     In  pursuance  of  that  request 
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acceptances  were  sent.  There  was  nothing  in  the  evidence 
anywhere  to  destroy  the  legal  effect  of  the  facts  thus  proved. 

The  trial  judge  in  his  charge  to  the  jury  stated  the  claims  of 
the  respective  parties  as  follows :  "  The  defendants  claim  that 
the  understanding  was  that  they  were  to  have  a  lien  upon  the 
goods,  and  their  proceeds,  to  secure  the  payment  of  the  accom- 
modation acceptances ;  that  they  were  to  have  the  right  to  hold 
enough  of  the  merchandise  on  hand,  and  enough  of  the  pro- 
ceeds of  that  which  had  been  sold,  to  cover  at  all  times  any  and 
all  outstanding  acceptances.  The  plaintiff's  claim  is  that  there 
was  no  such  understanding ;  that  the  real  understanding  was 
that  the  defendants  were  to  pay  the  acceptances  out  of  the  pro- 
ceeds, and  were  thereupon  to  be  credited  with  the  amount  so 
paid.  K  the  proceeds  on  hand  when  an  acceptance  matured 
were  insufficient  to  pay  the  acceptance,  then  the  plaintiff  would 
flimish  sufficient  funds  to  make  up  the  difference."  And  he 
further  charged  that  *'  the  plaintiff  had  a  legal  right  to  demand 
his  goods,  and  the  defendants  were  bound  to  give  them  up, 
unless  they  have  shown  to  your  satisfaction  that  there  was  an 
understanding  by  which  they  had  a  right  to  hold  them  as  their 
security  and  protection  against  the  outstanding  acceptances." 

We  think  the  evidence  given  on  the  part  of  the  plaintiff,  to 
which  we  have  called  attention,  giving  it  a  construction  most 
favorable  to  him,  and  construing  it  with  reference  to  the  rela- 
tions of  the  parties,  showed  clearly  an  agreement  that  the  de- 
fendants were  to  have  a  lien  on  the  goods  in  their  hands  to 
protect  them  against  the  acceptances.  These  parties  lived  in 
different  cities.  The  plaintiff,  as  may  be  inferred,  was  not  a 
man  of  much  financial  means,  or  of  much  pecuniary  credit.  If 
the  defendants  were  to  have  no  lien  on  the  goods,  then  there 
could  be  outstanding  acceptances  to  a  large  amount,  and  accord- 
ing to  the  contention  of  the  plaintiff,  he  could  take  all  the 
goods  out  of  their  possession,  leaving  them  without  any  se- 
curity whatever  for  their  protection.  Such  a  condition  of 
things  could  not  have  been  intended  by  the  parties.  When 
it  was  arranged  that  the  defendants  should  accept  to  the 
amount  of  goods  in  their  hands,  it  was  necessarily  implied 
that  the  acceptances  should  be  upon  the  credit  and  security  of 
SiCKELS  —  Vol.  LIL  26 
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the  goods  in  their  hands ;  otherwise,  any  reference  to  the 
goods  was  wholly  idle  and  unnecessary.  Here  was  the  princi- 
pal consigning  goods  to  his  agents  to  sell,  under  an  agreement 
that  he  should  be  permitted  to  draw  upon  them  drafts  which 
they  were  to  accept  for  his  accommodation,  to  the  amount  of 
the  goods  thus  consigned.  What  is  the  legal  inference  from 
such  a  state  of  facts  ?  What  other  inference  can  there  be,  ex- 
cept that  the  drafts  were  drawn  on  the  credit  of  the  goods, 
and  the  goods  were  to  be  held  as  an  indemnity  against  the 
drafts?  There  could  have  been  no  other  understanding,  and 
no  other  legal  effect  can  be  given  to  the  arrangement.  If  such 
was  not  the  arrangement,  why  did  the  plaintiff,  in  the  letters 
he  wrote,  refer  to  the  amount  of  goods,  showing  that  the  de- 
fendants had  goods  in  excess  of  the  amount  of  drafts  accepted, 
and  requesting  acceptances  for  the  balance?  Why  was  such  a 
particular  reference  to  the  amount  of  goods  on  hand,  unless  it 
was  understood  that  they  held  the  goods  as  security  ?  If  the 
defendants  had,  upon  the  request  of  the  plaintiff,  advanced  to 
him  money  for  his  accommodation,  in  advance  of  the  sale  of 
the  goods,  he  would  clearly  have  had  a  lien  upon  the  goods,  to 
secure  such  advances ;  and  their  acceptances  for  plaintiff's  ac- 
commodation stood  upon  the  same  footing.  Such  is  the  gen- 
eral common-law  rule  between  principal  and  factor,  and  con- 
signor and  consignee.  A  factor  has,  in  the  absence  of  any 
express  agreement,  a  lien  upon  the  goods  in  his  hands  as  his 
security  for  all  advances  made,  or  acceptances  given  to  his 
principal  in  the  business  of  his  agency,  or  connected  with  the 
goods  consigned  to  him.  The  law  implies  or  infers  the  lien 
from  the  relation  between  the  parties.  (1  Pars,  on  Oont. 
[5th  ed.]  98 ;  3  id.  259 ;  Holhrook  v.  Wight,  24  Wend.  169 ; 
Bank  v.  Jones,  4  N.  Y.  497.)  The  same  rule  is  applicable  to 
this  case. 

Therefore,  taking  into  consideration  the  relation  between 
these  parties,  and  what  was  said  und  done,  we  think,  that  upon 
the  plaintiff's  evidence,  construed  most  favorably  to  him,  the 
inference  is  necessarily  drawn  that  the  goods  were  to  remain 
in  the  hands  of  the  defendants,  as  their  security  against  the 
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drafts.  As  drafts  were  outstanding  to  at  least  the  amount  of 
all  the  goods  and  proceeds  in  the  hands  of  the  defendants,  the 
plaintiflF  was  not  in  a  position  to  maintain  this  action,  and  he 
should  have  been  nonsuited. 

That  there  niay  be  no  misapprehension,  it  may  be  added 
that  if  there  was  an  agreement  that  the  defendants  should 
apply  the  proceeds  of  goods  sold  to  the  payment  of  drafts  as 
they  matured,  then  so  far  as  they  had  such  proceeds  in  their 
hands  applicable  to  that  purpose,  they  were  bound  to  apply 
them  to  that  purpose ;  and  they  could  not  hold  the  goods,  as 
security  against  drafts  which  they  could  thus  pay,  and  were 
bound  to  pay  ;  and  in  such  case  the  plaintiff,  after  paying  the 
drafts,  so  as  to  leave  outstanding  an  amount  no  greater  than 
such  proceeds,  could  claim  and  take  the  goods  from  the  pos- 
session of  the  defendants . 

The  judgment  should,  therefore,  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


The  People,  ex  rel.  Albert  Brisbane  et  al,.  Respondents,  v, 
John  Zoll  et  al..  Assessors,  etc..  Appellants. 

The  office  of  a  writ  of  certiorari,  directed  to  asBessors,  is  simply  to  review 
their  action  ;  and,  if  it  appears  by  the  facts  conceded  on  return  to  the 
writ  that  their  determination  is  illegal,  a  reversal  may  not  be  prevented 
by  suggesting  on  the  hearing  on  return  to  the  writ,  that  a  question,  not 
raised,  might  have  been  raised  before  them  which  would  have  justified  a 
decision  against  the  relator. 

It  seems  that  under  the  provision  of  the  charter  of  the  city  of  Buffalo  (§  17, 
title  9,  chap.  519,  Laws  of  1870),  which  enacts  that  "  when  the  city  shall 
alter  the  recorded  grade  of  any  street  «  «  *  the  owner  of  any  house 
or  lot  fronting  thereon  may,  within  one  year  thereafter,  claim  damages 
by  reason  of  such  alteration,"  the  limitation  does  not  begin  to  run  at 
the  date  of  the  passage  of  the  resolution  by  the  common  council  ef- 
fecting the  change,  but  the  claim  may  be  made  within  one  year  after 
the  actual  change. 
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It  seems,  also,  that  the  eity  may  waive  the  limitation,  as  it  is  imposed  for 
its  benefit. 

As  to  whether,  where  the  city  refers  such  a  claim  to  the  assessors,  with- 
oat  objection  on  the  ground  of  expiration  of  time  limited,  the  question 
can  be  raised  before  them,  qticsre  f 

Where,  upon  return  to  writ  of  certiorari  to  review  a  decision  of  the  asses- 
sors upon  such  a  claim,  certifying  that  no  damages  had  been  sustained,  it 
waa  conceded  that  damages  were  in  fact  sustained,  but  the  assessors  ar- 
rived at  their  conclusion  by  offsetting  benefits, — Held,  that  a  question  of 
law  was  presented  and  the  decision  of  the  assessors  thereon  was  open  to 
review  (Ck>de  of  Civ.  Pro.,  ^  2140) ;  also,  that  the  decision  vras  errone- 
ous. 

(Argued  October  20, 1884  ;  decided  October  81, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme  Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  October  28,  1881,  which  affirmed  a  judgment 
of  Special  Term,  reversing  and  annulling  a  decision  of  the 
assessors  of  the  city  of  Buffalo,  upon  a  claim  presented  by  the 
relator  for  damages  sustained  by  reason  of  a  change  of  the 
grade  of  a  street  in  said  city,  which  decision  was  brought  up 
for  review  by  certiora/ri. 

The  facts  so  far  as  material  to  the  questions  discussed  are 
stated  in  the  opinion. 

P.  A,  Matteson  for  appellants.  Compensation  for  changing 
the  grade  of  a  city  street  is  payable  when  the  new  grade  is  estab- . 
lished  and  confirmed  by  law,  although  the  work  is  not  com- 
pleted. {McCarthy  v.  City  of  St.  Paul,  22  Minn.  527 ; 
Stowell  V.  City  of  Milwaukee^  31  Wis.  523 ;  Gity  of  Loganaport 
V.  Pollard,  50  Ind.  151 ;  In  re  Fifth  St.,  12  Phila.  587 ;  City 
of  Philadelphia  v.  Wright,  100  Penn.  St.  237 ;  Harford  v. 
Omaha,  4  Neb.  336, 347 ;  2  Dill,  on  Mun.  Corp.,  §§  543  and  note 
3,  781-783  ;  Sedg.  on  Dam.  [4th  ed.]  677,  note  2',  In  re  Crxvger, 
84  N.  Y.  620.)  The  assessors  have  exclusive  authority  to  pass 
upon  the  question  of  damages,  and  their  decision  upon  that 
question  is  final  and  conclusive.  (In  re  William  St,,  19  Wend. 
696-7;  People  v.  Smith,  45  K  Y.  772;  People  v.  Police 
Boa/rd,  39  id.  506.)    Even  if  their  decision  is  not  final,  if 
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they  did  not  commit  any  error,  it  must  be  upheld.  {Donovcm 
V.  Springfield^  125  Mass.  571 ;  Silhoume  v.  Suffolk^  120  id. 
393  ;  Alien  v.  ChdrleaUmn,  109  id.  243  ;  In  re  William  St.y 
19  "Wend.  681 ;  In  re  Fourth  Avenue^  3  id.  452  ;  In  re  Albcmy 
St.y  11  id.  150;  In  re  Union  Avenue,  59  How.  228;  City  of 
Elgin  v.  Eaton,  83  111.  535  ;  2  Dill,  on  Mun.  Corp.,  §§  624-5 
[487-8J;  BurlanJc  v.  Fay,  65  N.  Y.  57.)  Respondents  can 
gain  nothing  by  reason  of  the  reference  of  the  claim  to  the 
assessors.  Whatever  legal  rights  they  had  had  been  lost,  and 
it  was  not  in  the  power  of  the  common  council  to  revive  them. 
(In  re  Ridge  Aventce,  99  Penn.  St.  469.) 

Detava/n,  F.  Clark  for  respondents.  There  was  no  error  in 
the  decision  of  the  court  overruling  the  respondents'  objec- 
tion that  the  claims  were  not  presented  within  the  time  pre- 
scribed by  the  city  charter.  (Laws  1870,  chap.  519,  p.  1205,  §  17 ; 
Webster's  Diet.  "  grade,"  both  as  a  noun  and  a  verb  ;  Brown 
V.  City  of  LoweUy  8  Mete.  172  ;  Page  v.  City  of  Boston,  106 
Mass.  84 ;  Sess.  Laws  1843,  chap.  132,  p.  144,  §§  11,  12.)  It 
is  the  business  of  each  State  to  construe  its  own  statutes. 
{Hoyt  V.  Thompson,  3  Sandf.  S.  C.  416.)  A  remedial  stat- 
ute is  to  be  liberally  construed,  and  any  thing  is  to  be  done  in 
advancement  of  the  remedy  that  can  be  given  consistently  with 
any  construction  that  can  be  put  upon  it.  (Potter's  Dwarris 
on  Statutes,  73,  74,  231,  236,  562,  614,  632 ;  Weed  v.  Tucker, 
19  N.  Y.  433 ;  Mayor  of  JeffersonviUe  v.  Weem^,  5  Ind.  547 ; 
1  Kent's  Com.  462 ;  Smith  on  Stat,  §§  515,  548 ;  Dill,  on 
Mun.  Corp.,  §§  782,  783  [2d  ed.].)  The  power  to  rescind  its 
resolution  is  included  in  the  power  of  the  common  council  to 
change  the  grades  of  streets  whenever  it  may  think  proper. 
(Matter  of  Fumman  Street,  17  Wend.  650 ;  20  How.  [TJ.  S.] 
148;  DilL  on  Mun.  Corp.,  §  543.)  It  was  not  sutBcient  that 
the  resolution  may  have  been  published  in  the  city  paper  among 
the  proceedings  of  the  common  council.  Notice  should  have 
been  brought  home  to  the  relators.  (Wharton  on  Ev.,  §§  674, 
675.)  The  decision  of  the  assessors  is  not  conclusive  as  to  the 
right  of  the  relators  to  damages,  but  was  subject  to  review  by 
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the  court.  (Laws  1870,  chap.  519,  §  17,  p.  1205  ;  Lawton  v. 
Corners  of  Highway 8^  etc.,  2  Gaines,  182-3  ;  People  v.  Hall, 
80  N.  Y.  125 ;  People  v.  Board  of  Police,  39  id.  606  ;  PeopU, 
ex  rel,  Clapp,  v.  Police  Hoard,  72  id.  416 ;  People  v.  Assessors 
of  Albany,  40  id.  164;  People  v.  Smith,  45  id.  772 ;  People 
V.  Nichols,  79  id.  588-9 ;  Trip  v.  Cooh,  26  Wend.  152 ;  Law- 
ton  V.  Corners  of  Highways,  2  Gaines,  182 ;  People  v.  Hall, 
80  N.  Y.  125.)  If  there  was  any  right  to  assert  that  the  rela- 
tor's claims  were  barred  by  limitation  of  time,  that  right  was 
waived  by  referring  them  to  the  assessors  and  by  the  proceed- 
ings which  were  afterward  had  on  the  part  of  the  city,  with- 
out insisting  upon  or  taking  any  notice  of  such  right.  (  Van 
Vleck  Y.  Burroughs,  6  Barb.  311 ;  Clock  v.  Chadeagne,  10 
Hun,  101,  103 ;  Bommer  v.  Hinge  Manuf.  Co.,  81  N.  Y. 
469 ;  Boa/rd  of  Trustees  v.  Lochport,  3  id.  197.) 

Finch,  J.  There  are  but  two  questions  presented  for  our 
determination  on  this  appeal.  They  involve  the  construction 
of  certain  provisions  contained  in  the  charter  of  the  city  of 
Buffalo,  and  relating  to  the  grade  of  its  streets.  That  charter 
provides  that  "  the  grade  of  the  streets  shall  be  established  and 
described,  and  the  description  of  such  grade  and  of  all  altera- 
tions thereof  shall  be  recorded  by  the  city  clerk."  (Laws  of 
1870,  chap.  519,  title  9,  §  2.)  A  later  section  enacts  (§  17), 
that  "  when  the  city  shall  alter  the  recorded  grade  of  any  street 
or  alley,  the  owner  of  any  house  or  lot  fronting  thereon  may, 
within  one  year  thereafter,  claim  damages  by  reason  of  such 
alteration.  Upon  presentation  of  such  claim  the  common 
council  shall  refer  it  to  the  assessors  to  hear  such  claim,  and,  if 
they  shall  allow  any  damages,  to  assess  the  same  upon  the  real 
estate  benefited  by  the  alteration.  The  amount  so  assessed 
shall,  when  collected,  be  paid  over  to  such  claimant."  The 
legal  grade  of  the  street  in  front  of  relators'  premises  was 
changed  by  a  resolution  of  the  common  council  on  December 
15,  1873.  More  than  one  year  thereafter  their  intention  to 
do  the  work  of  changing  the  grade  was  announced  by  due 
publication,   and  in  August,  1876,  the  work  was  completed. 
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Within  one  year  after  that  the  relators  presented  tiieir  claims 
for  damage  to  the  common  council,  which  referred  them  to  the 
assessors.  The  latter  made  their  report,  certifying  that  no 
damages  had  been  sustained.  The  relators  thereupon  sued 
out  a  writ  of  certiorari  directed  to  the  assessors,  and  it  appear- 
ing from  their  return  that  damages  had  been  sustained,  and 
they  had  assumed  to  balance  them  by  benefits,  the  General 
Term  set  aside  their  report,  from  which  decision  the  assessors 
appeal. 

It  is  first  contended  that  the  relators  did  not  present  their 
claims  for  damages  in  time  because  they  were  not  presented 
within  one  year  from  the  passage  of  the  resolution  changing 
the  legal  grade  of  the  street,  and  so  all  right  to  damages  was 
lost.  But  we  do  not  see  how  that  question  is  here.  It  was  not 
raised  before  the  assessors,  and  they  neither  considered  nor 
decided  it.  The  oflSce  of  the  writ  is  to  review  their  action, 
and  what  they  determined  was,  in  their  own  words,  "that 
there  is  no  property  damaged  by  the  said  change."  If  that 
determination  upon  the  conceded  facts  was  illegal  their  action 
demanded  reversal,  and  cannot  be  saved  by  suggesting  upon 
the  hearing  on  return  to  the  writ  that  a  question  might  have 
been  raised  before  them  which  was  not  raised,  and  would  have 
justified  a  decision  against  the  relators  which  never  was  made. 
The  city  might  waive  a  limitation  imposed  for  its  benefit,  or 
construe  the  charter  to  permit  a  claim  within  one  year  after 
actual  change  of  grade.  If  the  claim  came  too  late,  the  city 
might  refuse  to  refer  it  to  the  assessors,  and  so  the  question  be 
raised.  When  they  did  refer  the  claim  without  objection  on 
the  ground  of  delay  it  is  doubtful  if  the  assessors  could  have 
any  question  before  them  save  the  fact  and  amount  of 
damages.  At  all  events,  that  was  the  sole  question  upon  which 
they  acted,  and  the  inquiiy  here  concerns  what  they  did.  But 
the  date  from  which  the  limitation  of  one  year  begins  to  run 
is  so  important  to  be  settled  that  we  deem  it  best  further  to 
express  our  conviction  that  the  claim  for  damages  may  be 
made  within  one  year  after  the  actual  change.  The  letter  of 
the  statute  admits  of  either  construction,  and  so  we  are  to  search 
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for  the  intention  of  the  legislatare,  taking  into  view  the  objects 
to  be  accomplished  and  the  results  certain  to  follow.  If  the 
adoption  of  the  resolution  changing  the  grade  sets  the  limita- 
tion running,  it  follows  that  a  right  to  damages  arises  at  the 
same  moment  and  becomes  a  vested  right.  The  case  of  JUa- 
Ca/rthy  v.  City  of  St.  Pavl  (22  Minn.  527),  upon  which  the 
appellants  largely  rely,  so  determines,  and  permits  the  claimant 
to  prove  by  evidence  which  must  necessarily  be  but  estimate, 
and  opinion,  the  damages  suffered.  If  then  the  city  desires  to 
rescind  its  resolution,  how  can  it  wipe  out  the  right  to  damages 
already  accrued  and  vested  ?  If  it  passes  another  resolution 
again  altering  the  grade,  why  is  not  a  new  right  to  damages  at 
once  created  ?  The  adjoining  owner  may  easily  fail  to  know 
when  the  resolution  is  passed  and  so  lose  his  right  if  work  is 
withheld  for  a  year.  The  statute  is  a  remedial  one.  Without 
it  the  abutting  owner  would  have  no  remedy,  and  so  it  should 
receive  a  just .  and  liberal  construction  which  will  tend  to 
ad  vance  the  remedy.  Upon  one  construction  the  damages  would 
be  accurately  known  and  could  be  easily  and  correctly  ascer- 
tained. Upon  the  other  they  woiild  depend  largely  upon 
mere  opinion  and  be  quite  likely  to  produce  injustice  to  one 
side  or  the  other.  Taking  into  account  the  purpose  of  the 
statute,  and  the  results  likely  to  follow  from  the  construction 
asserted,  we  are  of  opinion  that  the  time  within  which  claims 
are  to  be  presented  runs  from  the  actual  change  of  grade. 
Until  then  the  adjoining  property  suffers  no  real  injury  ;  the 
common  council  is  left  free  to  rescind  its  resolution  or  modify 
the  alteration ;  the  abutter  is  certain  to  know  when  his  time 
to  prosecute  begins  to  run ;  and  the  real  instead  of  imagined  or 
speculative  damages  can  be  awarded. 

The  second  question  presented  on  the  certiorari  is  stated 
thus  in  the  stipulation  which  takes  the  place  of  the  return,  viz. : 
"  That  the  said  report  and  decision  of  the  assessors  is  conclu- 
sive as  to  the  right  of  the  relators  to  damages,  and  is  not  sub- 
ject to  review  by  the  court."  It  is  conceded  that  damages  , 
were  sustained,  and  that  is  not  denied  on  the  argument.  The 
Code  provides  in  detail  what  questions  may  be  raised  upon 
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certiorari  and  what  errors  may  be  corrected.  (§  2140.)  The 
court  must  inquire  "  whether  in  making  the  determination  any 
rule  of  law  affecting  the  rights  of  the  parties  thereto  has  been 
violated  to  the  prejudice  of  the  relator."  Here,  what  the 
assessors  did  was  to  offset  against  the  damages  sufEered  the 
benefit  received.  Whether  any  rule  of  law  was  violated  to 
the  injury  of  the  adjoining  owners  was  a  question  raised  by 
the  writ.  It  was  a  question  of  law,  and  the  decision  of  the 
assessors  upon  it  was  open  to  review.  If  it  be  said  that  their 
decision  went  not  upon  tiiat  ground,  but  was  parely  a  finding 
of  fact,  the  answer  is  that  the  contrary  is  conceded,  and  that  a 
conclusion  of  fact,  if  without  competent  proof  to  support  it,  or 
opposed  by  a  decided  and  strong  preponderance  of  evidence, 
may  be  assailed  by  the  relator  and  reviewed  by  the  court. 
The  decision,  therefore,  of  the  relators,  adverse  to  all  the  evi- 
dence and  the  conceded  truth,  was  an  error  subject  to  judicial 
review  and  correction.  The  point  made  on  behalf  of  the 
assessors  was  properly  overruled.  {People  v.  JSally  80  N.  Y. 
125.) 

We  find  no  error  in  the  judgment  of  the  General  Term  and 
it  should  be  affirmed,  with  costs. 

A.11  concur. 

Judgment  affirmed. 


David  Cromwell,  Treasurer,  etc..  Respondent,  v.  John 
Hknby  Hull  et  al..  Otto  O.  GoLDsoHMrrr,  Purchaser,  etc., 
Appellant. 

Although  a  tenant  for  life  maj  not  maintain  partition  becanse  not  a  joint 
tenant  or  tenant  in  common  with  the  remaindermen,  jet  the  defect  is  not 
jariadictional,  and  a  decree  of  sale  in  such  an  action  is  not  absolutely 
void,  it  maj  only  be  corrected* on  appeal ;  and,  as  against  those  made 
parties  to  the  action,  a  sale  under  the  decree  gives  a  good  title. 

In  SQch  an  action  certain  persons  claiming  contingent  remainders  were  not 
made  parties.  The  purchaser  gave  a  mortgage  upon  the  premises,  which 
was  foreclosed.  The  judgment  of  sale  was  in  the  ordinary  form,  no  ref- 
erence being  made  to  these  outstanding  interests,  but  notice  thereof  was 
given  on  the  sale,  and  the  same  was  made  subject  thereto.    Held,  that 
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an  order  compelling  the  parchaser  to  complete  his  purchase  was  proper ; 
that  an  amendment  of  the  judgment  was  not  necessarj,  as  it  furnished 
adequate  authoritj  for  the  sale  of  the  property  covered  by  the  mortgage; 
and  that  no  wrong  was  done  the  purchaser  in  compelling  him  to  pay  tot 
exactly  what  he  bought. 

(Argued  October  21, 1884 ;  decided  October  31,  1884.) 

Appeal  by  Otto  O.  Goldschmitt,  purchaser,  from  order  of 
the  General  Term  of  the  Supreme  Court,  in  the  second  judicial 
department,  made  December  11,  1883,  which  affirmed  certain 
orders  of  the  Special  Term  requiring  the  said  purchaser  to  com- 
plete his  purchase  on  sale  under  the  judgment  herein. 

This  was  an  action  to  foreclose  a  mortgage  executed  by  de- 
fendant Hull. 

One  Lynt  died  in  1855  seized  of  the  premises  in  ques- 
tion, leaving  a  will  by  wliich  he  devised  said  premises  to 
his  widow  so  long  as  she  should  remain  unmarried,  and  upon 
her  death  or  remarriage  he  devised  the  same  to  his  five  children, 
and  in  case  of  the  previous  death  of  any  of  them,  to  their  issue. 
The  widow  brought  partition,  making  the  surviving  children 
and  the  issue  of  one  deceased  child  of  the  testator  parties;  the 
issue  of  the  living  children  were  not  made  parties.  A  decree 
was  granted  in  said  action  directing  a  sale,  and  upon  the  sale 
Hull  became  the  purchaser,  received  a  deed  and  executed  the 
mortgage  in  suit.  The  judgment  of  foreclosure  was  in  the 
usual  form,  no  provision  being  made  for  a  sale  stibject  to  the 
rights  of  the  children  of  the  testator's  living  children,  or  refer- 
ence thereto.  The  sale,  however,  was  with  notice  of  and  sub- 
ject to  these  outstanding  rights. 

Further  facts  appear  in  the  opinion. 

John  A.  JUapes  for  appellant.  The  court  will  relieve  a  pur- 
chajser  of  lands  at  a  judicial  sale,  if  the  title  is  a  doubtful  or 
unmarketable  one,  and  this  even  although  it  be  probable*  that 
he  will  never  be  disturbed  in  his  possession.  {Lee  v.  Zee,  27 
Hun,  1 ;  Jordan  v.  FoiUo9i,  77  N.  Y.  518 ;  ArgdU  v.  Ray- 
nar^  20  Hun,  271 ;  In  re  Jolan,  88  N.  T.  318.)  At  the  time 
of  bringing  the  action  for  the  partition  and  sale  of  the  lands  in 


1884. 1  Obomwell  v,  Hull  et  al.  211 


Opinion  per  Curiam. 


qnestioQ,  the  plaintiff  therein,  Ann  Maria  Lynt,  had  no  such 
interest  in  the  lands  as  would  entitle  her  to  bring  such  action. 
(R.  S.  [5th  ed.],  chap.  6,  tit.  3,  §  1 ;  Blakely  v.  Oalder,  15  N.  Y. 
626 ;  Harria  v.  Larkin^  22  Hun,  488 ;  Woods  v.  Clute^  1 
Sandf.  Ch.  199;  Coles  v.  Coles^  15  Johns.  319;  Florence  v. 
Hopkins^  46  N.  T.  182 ;  SuUivan  v.  SuUivcm,  66  id.  42.) 
None  of  the  defendants  in  the  partition  suit  could  sustain  it, 
for  not  one  of  them  had  any  present  interest  in  the  property. 
{SuUivan  v.  SuUivan,  66  N.  Y.  37.) 

Wilson  Browih^  Jr,^  for  respondent.  The  interest  of  the 
infants  was  paramount  to  the  mortgage,  and  could  not  be 
sold  under  it,  and  was  the  cause  of  the  former  sale  having 
been  set  aside  ;  the  referee  could  only  sell  subject  to  it.  He 
could  sell  no  more  under  foreclosure  than  the  mortgage  cov- 
ered, and  had  a  perfect  right  to  sell  subject  to  such  interest, 
and  to  notify  the  purchasers  what  he  sold.  (5  Daly,  55 ; 
Rockefeller  v.  Fryer,  63  N.  Y.  276,  277;  Coa^  v.  FairchM, 
14  Week.  Dig.  189  ;  Rogers  v.  JameSy  11  id.  574 ;  Thompson 
V.  Mount,  1  Barb.  Ch.  609 ;  Afnerican  Ins,  Co.  v.  Oakley,  9 
Paige's  Ch.  259.)  A  judgment  in  a  partition  action  entered 
twenty  years  ago  is  not  subject  to  an  attack  in  this  collat- 
eral action  by  even  a  party,  except  for  forgery.  {Fergicson 
v.  Crawford,  70  N.  Y.  254.)  It  cannot  be  attacked  in  this 
collateral  action  for  want  of  jurisdiction.  {Broiori  v.  Nichols, 
42  N.  Y.  26.)  The  terms  of  sale  on  a  sale  under  a  judgment 
in  a  partition  suit  can  provide  for  a  prior  mortgage.  {Fryer 
V.  Rockefeller,  4  Hun,  800 ;  63  N.  Y.  276,  277 :  Strong  v. 
EamiUon,  13  Week.  Dig.  150.^ 

Per  Curiam,.  If  the  plaintiff  in  the  partition  suit  was  not 
authorized  to  maintain  the  action  because  not  a  joint  tenant  or 
tenant  in  common  with  the  remaindermen,  still  the  defect  was 
not  jurisdictional,  and  the  decree,  if  erroneous,  not  absolutely 
void.  The  court  had  jurisdiction  of  the  subject-matter  of  the 
action  and  of  the  parties,  and  if  it  determined  incorrectly  in 
awarding  to  the  plaintiff  a  relief  to  which  she  was  not  entitled. 
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the  error  should  have  been  corrected  on  appeal.  {Blakdey  v. 
CaMer,  15  N.  T.  617 ;  Howell  v.  MiOa,  66  id.  226  ;  Sullivan 
V.  SuUwan^  66  id.  40.) 

The  purchaser  bought  with  notice  that  the  rights  of  the  chil- 
dren not  made  parties  to  the  partition  were  outstandings  aud 
subject  to  those  rights,  paying  a  less  amount  because  buying  a 
less  estate  than  the  whole.  What  could  pass  by  the  foreclosure 
sale  was  what  purported  to  be  sold  and  must  have  been  so  un- 
derstood by  the  purchaser.  No  wrong  is  done  in  requiring 
him  to  pay  for  exactly  what  he  bought.  An  amendment  of 
the  decree  was  unnecessary.  It  furnished,  as  it  stood,  adequate 
authority  for  the  sale  of  the  property  covered  by  the  mortgage, 
and  as  that  did  not  cover  what  the  mortgagor  did  not  have,  the 
sale,  as  made,  was  consistent  with  the  decree. 

Before  the  partition  suit,  it  is  said,  the  widow  gave  to  the 
New  York  and  Boston  Railroad  Company  a  right  to  enter  upon 
the  land  and  maintain  its  road.  That  was  dated  July  19, 1871, 
but  not  recorded  until  1882.  It  does  not  appear  that  the  par- 
tition suit  was  actually  later  than  the  lease,  nor  that  the  pur- 
chaser under  the  decree  had  any  notice  of  its  existence.  That 
purchaser,  while  furnishing  affidavits  for  the  present  purchaser, 
does  not  say  that  he  had  such  notice.  The  successor  of  the 
Boston  road  was  made  defendant  in  the  foreclosure  suit,  and 
holds  a  deed  from  Hull,  who  was  also  such  defendant.  Some 
other  objections  need  not  be  especially  noticed. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


The   People,   ex  rel.   Heney  Devoe,   Appellant,  v.   John 
Kelly,  Sheriff,  etc.,  Respondent. 

The  crime  of  aseault  in  the  third  degree  is  a  misdemeanor  and  punishable 
only  by  imprisonment  in  a  penitentiary  or  county  jail  for  not  more  than 
one  year,  or  by  a  fine  of  not  more  than  $500,  or  by  both.  (Penal  Code, 
§§  15,  232.) 
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Where  a  person  convicted  of  each  offense  was  sentenced  to  imprisonment 
at  hard  labor  in  State's  prison,  held,  that  while  the  sentence  was  void, 
as  the  conviction  was  valid,  the  prisoner  was  not  entitled  to  a  discharge 
on  habeas  carpus,  but  should  be  remanded  to  the  custody  of  the  sheriff, 
that  the  trial  court  may  deal  with  him  according  to  law. 

0 

(Argued  October  11. 1884 :  decided  October  81.  1884.) 

Appeal  from  order  of  the  .General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  May  6,  1884, 
which  affirmed  an  order  of  the  county  judge  of  Otsego  county, 
dismissing  a  writ  of  habeas  corpus^  directed  to  defendant,  the 
sheriff  of  Otsego,  to  inquire  into  the  cause  of  imprisonment 
of  the  relator  and  remanding  him  to  the  custody  of  said 
sheriff,  "with  the  power  to  carry  out  the  judgment  of  convic- 
tion herein."  The  order  of  General  Term  also  directed  that 
the  original  judgment  "  be  carried  into  execution  as  provided 
by  law."    (Reported  below,  32  Hun,  536.) 

The  material  facts  are  stated  in  the  opinion. 

James  A.  Lynes  for  appellant.  The  offense  of  which  the 
appellant  was  con\H[cted  was  a  misdemeanor  only,  and  the  Court 
of  Sessions  had  no  authority  or  legal  right  to  sentence  him 
to  be  confined  in  the  State  prison.  (Code  of  Crim.  Pro., 
§§  56,  71-7 ;  O'Leary  v.  The  People,  4  Park.  Cr.  187 ;  The 
People  V.  DaviSj  id.  61 :  Commonwealth  v.  Barlow,  4  Mass. 
439;  Penal  Code,  §§  222,  16;  Comm,  v.  Barlow,  4  Mass. 
439 ;  Penal  Code,  §§  4,  5,  6 ;  Barb.  Cr.  Law,  18 ;  People  v. 
Yam,  Steevburg,  1  Park.  Cr.  39 ;  People  v.  Barges,  6  Abb. 
Pr.  132  ;  2  R  S.  702,  §  30;  3  R.  S.  [5th  ed.]  989,  §40  ;  Penal 
Code,  §§  9,  10 ;  Ex  parte  Lange,  18  Wall.  163,  175,  176 ; 
People,  ex  rel.  Tweed,  v.  Liscorrib,  60  N.  Y.  559,  591 ;  Sta;te  v. 
Oray,  37  K  J.  368 ;  1  Am.  Cr.  554 ;  Ec  parte  JUz,  64  Mo. 
205;  2  Am.  Cr.  217.)  The  court  or  a  judicial  officer 
has  authority  to  issue  a  writ  of  habeas  corpus  to  examine 
the  proceedings,  so  far  as  to  ascertain  whether  the  trial  court 
has  exceeded  its  authority  upon  habeas  corptis.  {JSb  parte 
Lange,  18  Wall.  163,  on  page  166,  and  cases  cited  in  note  ; 
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People^  ex  rel.  Tweedy  v.  Liacomh^  6  N.  Y .  569 ;  People^  ex  reL 
Tweedy  v.  Baker^  89  id.  460.)  If  the  trial  court  had  no  juris- 
diction to  impose  the  particular  sentence  it  did  impose  in  this 
particular  case,  and  upon  the  facts  presented,  then  the  sentence 
is  illegal  and  void,  and  the  appellant  must  be  discharged.  He 
cannot  be  remanded  for  another  sentence,  the  term  of  the  court 
at  which  he  was  sentenced  having  expired.  {Rex  v.  Ellis^ 
5  Bam.  &  Ores.  395 ;  The  Emg  v.  Bourne,  7  Ad.  &  Ell. 
58  ;  ^kUb  v.  Oray,  37  N.  J.  368,  and  cases  cited  ;  Christia/n 
V.  CominonweaUh  [5  Mete],  46  Mass.  530 ;  Code  of  Civil  Pro., 
§§  20,  83,  subd.  6 ;  id.,  §§  20, 43.)  The  appellant  was  not  bound 
to  bring  an  appeal  from  the  judgment  to  correct  the  error.  If 
he  was  illegally  imprisoned,  he  had  the  right  to  be  discharged 
on  habeas  corpus.  (60  N.  T.  559 ;  People,  ex  rel.  Trainor, 
V.  Samud  If.  Baker,  89  id.  460,  466  ;  People,  ex  rel.  Wolf,  v. 
Jacols,  66  id.  10 ;  People,  ex  ret.  Tweed,  v.  Liscomh,  60  id. 
566;  Const.,  art.  1,  §  4.) 

Clarence  L.  Barber,  district  attorney,  for  respondent.  The 
Criminal  Code  simply  prescribes  methods  of  procedure.  (Code 
of  Crim.  Pro.,  §§  2,  962  ;  Penal  Code,  §  8.)  The  same  crime 
may  be  felony  or  misdemeanor,  according  to  the  punishment 
inflicted  by  the  court.  {People  v.  Lyon,  1  N.  Y.  Cr.  404-5  ; 
Penal  Code,  §§  202,  221,  298,  550  ;  People  v.  McTameny, 
30  Hun,  505.)  The  court  had  jurisdiction  to  sentence  rek- 
tor  upon  a  verdict  of  assault  in  the  third  degree.  {People  v. 
McTameny,  30  Hun,  505.)  The  only  mode  of  reviewing  a 
judgment  or  order  in  a  criminal  action  is  by  appeal.  (Code 
of  Crim.  Pro.,  §§  515,  543 ;  Laws  of  1863,  chap.  266  ;  People 
V.  Bark,  31  Hun,  372,  373,  375 ;  Code  of  Civ.  Pro.,  §§  2016, 
2033, 2034 ;  People,  ex  rel.  Tweed,  v.  Liscomh,  3  Hun,  771, 773 ; 
People,  ex  rd.  Gatlin,  v.  JVeilson,  16  id.  217 ;  People,  ex  rd. 
Wolf,  V.  Jacobs,  66  N.  Y .  10 ;  People  v.  Cavanaugh,  2  Park. 
Cr.  658,  662-3  ;  In  re  Wm.  Reynolds,  6  id.  294 ;  People,  ex  rd. 
Phelps,  V.  Oyer  and  Termvner,  14  Hun,  23 ;  Hussey  v.  People, 
47  Barb.  503;  Raizky  v.  People,  29  N.  Y.  124;  Messner  v. 
People,  45  id.  7.) 
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Bakfobth,  J.  After  conviction  at  the  Otsego  Sessions  of 
the  crime  of  assanlt  in  the  third  degree,  the  relator  was 
sentenced  to  be  imprisoned  at  hard  labor  in  State  prison  for  the 
term  of  one  year.  He  was  afterward  brought  before  the  county 
judge  upon  habeas  corpus^  and  on  return  made  by  the  sheriff 
that  the  relator  was  in  custody  under  this  judgment  of  con- 
viction, he  was  remanded  and  the  sheriff  directed  to  carry  out 
the  judgment  of  conviction  and  sentence.  Upon  appeal  to  the 
General  Term  of  the  Supreme  Court  the  order  of  the  county 
judge  was  affirmed,  and  it  was  further  ordered  that  the  original 
judgment  rendered  by  the  Court  of  Sessions  be  carried  into 
execution. 

The  court  below  was  of  opinion  that  the  sentence  was  with- 
out authority  of  law  and  void,  that  the  offense  was  a  misde- 
meanor and  punishable  only  by  imprisonment  in  a  penitentiary 
or  county  jail  for  not  more  than  one  year,  or  by  a  fine  of  not 
more  than  $500,  or  by  both,  as  provided  by  section  16  of  the 
Penal  Code.  In  this  conclusion  we  concur.  But  as  the 
Court  of  Sessions  exceeded  its  jurisdiction,  its  judgment  cannot 
be  enforced.  It  follows,  therefore,  that  the  order  of  the  county 
judge  and  the  judgment  of  the  General  Term,  so  far  as  they 
direct  the  judgment  of  the  Court  of  Sessions  to  be  carried 
into  effect,  should  be  reversed. 

But  the  conviction  is  still  valid  and  the  prisoner  not  en- 
titled to  his  discharge.  He  should  be  remanded  to  the 
sheriff  of  Otsego  county  in  order  that  the  Court  of  Sessions 
may  deal  with  him  according  to  law.  {People^  ex  rel.  Bork^ 
V.  OHhert^  96  N.  Y.  631 ;  People^  Respondent,  v.  Bork^  Ap- 
pellant, id.  188,  decided  June  3,  1884.)  So  far,  therefore,  as 
the  order  of  the  county  judge  directs  the  prisoner  to  be 
remanded  to  the  custody  of  the  sheriff,  it  is  right,  as  is  also  the 
judgment  of  the  General  Term,  so  far  as  it  affirms  such  direc- 
tion, and  to  that  extent  they  should  be  affirmed. 

All  concur. 

Ordered  accordingly. 
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Edward  Hill,  Appellant,  v.  John  Blakb  et  al.,  Respondents. 

The  substance  of  a  contract.  Valid  onlj  because  in  writing,  cannot  be  varied 
by  paroL 

The  parties  entered  into  a  written  contract  at  New  York  city  by  which 
plaintiff  was  to  sell,  and  defendants  to  purchase  at  a  price  specified,  *'  one 
hundred  tons  No.  1  Eglinton  Scotch  iron,  for  shipment  by  sail,  in  Decem- 
ber, 1879,  or  January,  1880,  seller's  option."  The  iron  was  not  shipped  as 
agreed,  but,  in  February,  1880,  plaintiff  stated  to  one  of  the  defendants 
that  he  could  give  them  the  iron  out  of  a  steamer  *'  probably  next  week," 
or  could  give  a  vessels  name  to  sail  that  month,  to  which  said  defendant 
replied  that  the  later  shipment  would  suit  him  better.  On  February 
26,  plaintiff  wrote  defendants  '*  one  hundred  tons  No.  1  Eglinton  pig 
iron,  sold  last  month,  was  shipped  by  the  *  EnosSoule.'  "  No  reply  was 
sent.  On  April  8,  1880,  defendants  gave  plaintiff  written  notice  of  the 
cancellation  of  the  contract  because  of  non-delivery,  as  agreed.  The 
Enos  Soule  arrived  at  New  York  with  iron  on  board,  and,  on  April  23, 
1880,  it  was  tendered  defendants,  who  refused  to  receive,  and  after  notice 
to  them  plaintiff  sold  it.  In  an  action  to  recover  the  difference  between 
the  contract  and  the  selling  price,  Tield  that,  in  the  absence  of  evidence 
that  plaintiff  could  have  provided  iron  in  accordance  with  the  written 
contract,  but  in  consequence  of  what  was  said,  omitted  so  to  do,  the 
omission  to  furnish  iron  shipped  in  the  months  specified,  authorized  de- 
fondants  to  rescind  the  contract;  and  that  the  subsequent  arrangement 
was  not  binding  upon  them,  as  it  was  invalid  under  the  statute  of  frauds; 
that  the  question  was  not  simply  as  to  a  waiver  of  time  of  performance, 
but  related  to  the  identity  of  the  thing  sold. 

(Argued  October  8,  1884  ;  decided  November  25,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  the  first  Monday  of  May,  1882,  which  affirmed  a  judg- 
ment in  favor  of  defendants,  entered  upon  an  order  nonsuiting 
the  plaintiff  on  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Thomas  S.  Hodman  for  appellant.  The  time  and  mode  of 
performance  of  a  contract  for  the  sale  of  goods,  although  within 
the  statute  of  frauds,  may  be  extended  and  modified  by  parol. 
{Blanchard  v.  TWm,  38  N.  Y.  225 ;  CuffY,  Penn,  1  Maule 
&  Sel.  21 ;  Orga/n  v.  Stewart^  60  N.  Y.  419 ;  Cumminga  v. 
Arnold^  3  Mete.  486 ;  Steams  v.  SuU,  9  Gush.  31 ;  Blanchard 
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V.  Trim,  38  N.  Y.  227 ;  Gosa  v.  Lord  ]Vt^enty2l!ieY.  &  Man. 
33 ;  Marshall  v.  Lt/nn,  5  M.  &  W.  109 ;  1  Greenl.  on  £v. 
[13th  ed.J,  §§  303,  304 ;  2  Whart.  on  Ev.,  §  901 ;  Keating  v. 
Price,  1  Johns.  Cas.  22 ;  Fleming  v.  Gilberty  3  Johns.  528 ; 
Frost  V.  Everett,  6  Cow.  497  ;  Mayor,  etc,,  v.  Butler,  1  Barb. 
325,  327 ;  Esmond  v.  Van  BmschoUn,  12  id.  366 ;  ClarTt  v. 
Dales,  20  id.  42,  64 ;  Stone  v.  Sprague,  id.  509, 515  ;  Robertson 
V.  Batchelder,  4  N.  H.  40 ;  Cox  v.  Bennett,  1  Green,  168  ; 
Franklin  v.  Zong,  7  Gill.  &  Johns.  401 ;  Walkins  v.  Hodges,  6 
Harr.  &  J.  38.)  There  is  nothing  in  the  objection  that  the 
parol  arrangement  was  invalid  for  want  of  consideration.  The 
original  written  contract  was  sufficient  consideration.  {Burt 
V.  Saoston,  1  Hun,  551  ;  Clark  v.  Dales,  20  Barb.  42 ;  14  Serg. 
&  Kawle,  241 ;  Evans  v.  Thompson,  5  East,  189,  193 ;  JSas- 
hrouck  V.  Tappam,,  15  Johns.  200,  204;  Burt  v,  SaxUm,  1 
Hun,  551  ;  Friess  v.  Rider,  24  N.  T.  367 ;  Dearborn  v.  Cross, 
7 Cow.  50 ;  Esmonds,  Van  Benschoten,  12  Barb.  370  ;  Steams 
V.  HaU,  9  Cush.  31 ;  Cummings  v.  Arnold,  3  Mete.  486 ; 
Munroe  v.  Perkins,  9  Pick.  298 ;  Blood  v.  Hardy,  15  Me. 
61 ;  Richardson  v.  Cooper,  25  id.  450.)  He  who  prevents  a 
thing  being  done  shall  not  avail  himself  of  the  non-perform- 
ance he  has  caused.  {Fleming  v.  Gilbert,  8  Johns.  528 ; 
Mayor,  etc.,  v.  BuUer,  1  Barb.  337 ;  Young  v.  Hunter,  6 
N.  Y.  204.)  A  party  may  waive  a  right  at  any  time.  {Keat- 
ing V.  Price,  1  Johns.  Cas.  22  ;  Esmond  v.  Van  Benschoten, 
12  Barb.  336  ;  Clark  v.  Dales,  20  id.  42  ;  Dodge  v.  CrandaU, 
30  N.  Y.  307.)  Defendant's  letter  of  April  8,  1880,  was  a 
positive,  absolute  refusal  to  carry  out  the  contract,  and  dis- 
pensed with  the  formality  of  plaintiff's  tendering  any  perform- 
ance. (Benjamin  on  Sales,  557 ;  Howard  v.  Daly,  61  N.  Y. 
362 ;  Pollen  v.  Le  Roy,  30  id.  549.) 

Thomas  DaHington  for  respondents.  The  agreement,  for  the 
breach  of  whicli  the  plaintiff  seeks  to  recover  damage  in  this 
action,  is  void  under  the  statute.  (Part  2,  R.  S.,  chap.  7,  tit.  2, 
§  3.)  By  incorporating  in  the  written  agreement  of  January 
23, 1880,  the  manner  of  shipment  and  the  time  it  should  be 
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made,  these  elements  became  essential  parts  of  the  contract,  as 
much  so  as  the  character  and  quality  of  the  iron,  and  a  failure 
in  respect  thereto  would  entitle  the  other  party  to  regard  the 
contract  as  broken.  {Lawretice  v.  MiUer^  86  N.  Y.  i39; 
Welsh  V.  Grassier^  89  id.  540,  548 ;  Bahcock  v.  Emerich,  28 
Hun,  642;  Cunningham  v.  Judson,  17  Week.  Dig.  437; 
Seipd  V.  Int.  Life  Ins.  <&  Tel.  Co.^  84  Penn.  St.  47 ;  Graves 
V.  White,  87  N.  T.  463 ;  Whites  Bank  v.  Myles,  73  id.  338 ; 
Addison  on  Contracts,  §  359 ;  Ooss  v.  Nugent,  5  B.  &  A.  66 ; 
StoweU  V.  Ii6binso7i,  3  Bing.  N.  C.  928 ;  Harvey  v.  Orabham, 
5  Ad.  &  El.  61 ;  Browne  on  Frauds,  §  411  el  seq. ;  1  Parsons 
on  Contracts,  365,  368,  369;  Dana  v.  Hancock,  30  Vt. 
616;  WhiUier  v.  Dana,  10  Allen,  326.)  If  an  executory 
contract  required  by  the  statute  to  be  in  writing  be  changed, 
either  in  regard  to  the  amount  or  quality  of  the  goods  to  be 
delivered,  price  paid,  terms  of  sale,  or  manner  of  performance, 
the  change  must  be  evidenced  by  the  same  description  of  testi- 
mony.  {Stead  v.  Dauber,  10  Ad.  &  El.  65 ;  Blood  v.  Good- 
rich, 9  Wend.  69.)  A  waiver  of  the  time  of  performance  to 
be  effective  must  be  either,  before  breach,  when  it  would 
operate  by  way  of  estoppel,  or  after  breach,  upon  a  new  con- 
sideration, when  it  operates  by  way  of  release.  {Ridley  v. 
Bm^i  Ins.  Co.,  30  N.  Y.  136,  164.)  Even  assuming  the 
validity  of  the  contract  it  was  executory,  and  in  order  to 
put  the  defendants  in  default  the  plaintiff  must  show  a  ten- 
der of  performance,  or  at  least  a  proof  of  an  ability  and 
readiness  to  perform.  {Ha/rgous  v.  Stone,  5  N.  Y.  73.)  It 
was  the  duty  of  the  plaintiffs  to  tender  iron  of  the  character 
and  quality  called  for  by  the  contract.  {Shields  v.  Pettee,  4 
N.  Y.  124;  Brown  v.  Weber,  38  id.  187;  Paige  v.  Ou,  5 
Den.  406;  Nelson  v.  Plimpton  Mre-Proof  Co.,  55  N.  Y. 
480;  Dinham  v.  Pettee,  8  id.  508;  Lester  v.  JeioeU,  11  id. 
453.) 

Danfobth,  J.  This  action  was  brought  against  the  defend- 
ants for  not  accepting  a  quantity  of  iron.  Upon  the  trial  there 
was  no  dispute  as  to  the  facts,  and  at  the  close  of  the  plaintiff's 
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case  the  trial  judge  dismissed  the  complaint.  The  General 
Term  thought  he  was  right  in  so  doing,  and  whether  he  was  or 
not  is  the  question  before  us. 

The  complaint  stated  a  contract  in  writing  as  hereinafter  set 
out  for  the  sale  and  delivery  of  certain  iron,  and  its  modifica- 
tion by  parol,  a  tender  of  the  iron,  and  the  defendants'  refusal 
to  accept. 

The  answer  admitted  the  written  contract,  but  put  in  issue 
the  other  allegations  of  the  complaint.* 

Upon  the  trial  it  appeared  that  the  written  contract  was  in 
form  a  bought-and-sold  note,  made  by  a  broker  (whose  authority 
was  not  questioned),  in  these  words : 

"  New  York,  Janua/ry  23,  1882. 

Sold  for  account  of  Edward  Hill,  Esq., 

To  Messrs.  Blake  &  Mahoney,  one  hundred  (100)  tons  No. 
1  Eglinton  Scotch  pig  iron  for  shipment  by  sail,  in  December, 
1879,  or  January,  1880,  seller's  option,  and  to  be  delivered  ex 
ship  in  port  of  New  York  price,  thirty-two  dollars  ($32)  per 
ton,  of  two  thousand  two  hundred  and  forty  pounds  United 
States'  Oustom  House  weights,  to  decide  quantity,  terms  cash 
on  presentation  of  invoice,  with  United  States'  certificate  of 
weight.'' 

On  the  2d  of  February,  1880,  the  plaintiff  informed  the 
defendants  that  the  iron  was  shipped  about  January  12,  per 
"  Blomindon,"  from  Great  Britain  for  New  York,  but  on  the 
14th  of  February  he  wrote  them  a  letter  which  does  not  appear 
to  have  been  received.  The  plaintiff  testifies  that  soon  after 
sending  it  he  met  defendant  Blake  and  asked  *Mf  he  had 
received  the  letter?"  Blake  replied  "no,"  and  the  plaintiff 
said,  "  the  purport  of  it  was  that  I  can  give  you  your  iron  out 
of  the  'Athos '  probably  next  week,  or  I  can  give  you  a  vessel's 
name  to  sail  from  Great  Britain  this  month ;  but  in  either  case 
the  iron  is  to  take  the  place  of  the  *  Blomindon,'  as  I  am  told 
this  morning  that  the  *  Blomindon '  was  an  error."  Mr.  Blake 
replied,  "  Well,  I  do  not  want  the  iron  now ;  the  later  ship- 
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ment  will  suit  me  better.''  I  said,  "  Very  well,  that  fixes  it," 
and  we  parted. 

The  ''Athos"  here  referred  to  was  a  steamer.  On  the  26th 
of  February  he  wrote  the  defendants  "  I  am  advised  that  the 
one  hundred  tons  No.  1  Eglinton  pig  iron  sold  last  month  is 
shipped  per '  Enos  Soule '  from  Liverpool  (or  London)  reported 
as  having  sailed  2l8t  instant,"  but  received  no  reply  or  other 
communication  until  April  8,  1880,  when  they  gave  him  writ- 
ten notice  in  these  words:  ^'^fe  cancel  the  contract  for  one 
hundred  tons  No.  1  Eglinton  Scotch  iron,  bought  from  you  on 
January  23,  1880,  through  Mr.  Geo.  A.  Boynton,  which  was 
to  be  shipped  during  December,  1879,  or  January,  1880,  from 
the  other  side.  You  advised  us  it  was  shipped  on  January  12, 
1880,  per  the  'Blomindon '  from  Great  Britain.  "We  sold  the 
iron  to  other  parties,  and  they  notify  us  that  they  will  not 
receive  it,  as  it  was  not  delivered  according  to  contract.  There- 
fore, we  notify  you  that  our  contract  is  null  and  void." 

The  "  Enos  Soule  "  arrived  with  iron  on  board,  and  on  the 
23d  of  April  it  was  tendered  the  defendants,  but  they  refused  to 
receive  it,  and  the  plaintiff  after  notice  to  them  sold  the  iron  at 
a  price  less  by  $1,444.37  than  the  price  named  in  the  note,  and 
for  that  sum  claims  to  recover. 

It  is  conceded  by  the  appellant  that  to  succeed  on  this  appeal 
he  must  take  the  contract  out  of  the  statute  of  frauds  (2  R.  S., 
tit.  2,  pt.  2,  chap.  7,  §  3,  p.  136).  Both  parties  agree  that  the 
original  note  was  sufficient,  but  the  question  relates  to  its  modi- 
fication. We  must,  in  the  first  place,  assume  that  all  the  stipu- 
lations in  the  note  were  considered  of  importance  by  the  pai*- 
ties,  and  that  they  were  placed  there  for  a  purpose ;  for  what 
purpose  it  is  not  material  to  inquire.  It  is  enough  that  they 
constitute  the  agreement,  and,  therefore,  cannot  be  dispensed 
with.  There  is  first  mentioned  the  thing  that  is  sold ;  —  not 
iron  simply,  but  "  No.  1  Eglinton  Scotch  pig  iron  for  shipment 
by  sail,  in  December,  1879,  or  January,  1880."  I  do  not  see 
that  one  word  of  this  description  can  be  omitted,  unless  the 
court  is  at  liberty  to  make  a  new  contract  for  the  parties.  It  is 
for  something  answering  all  these  conditions  that  the  defendants 
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agreed  to  pay,  and  when  called  upon  by  the  plaintiff  to  do  so, 
they  may  say  as  they  have  said,  the  iron  you  tender  is  not  the 
iron  we  bought,  it  was  not  for  shipment,  nor  was  it  shipped  at 
either  of  the  times  stated.  Iron  shipped  February  is  not  within 
the  option. 

A  ease  arising  upon  a  similar  contract  came  before  the 
Queen's  Bench  Division  in  England  (L.  R.,  1  Q.  B.  D.  470 ; 
2  id.  112),  and  afterward  on  appeal  before  the  House  of 
Lords  and  Privy  Council  (L.  R.,  2  Appeal  Cases,  455),  and 
the  same  interpretation  was  given  to  it.  There  the  defend- 
ants by  contract  dated  at  London,  in  March,  bought  of  plaintiffs 
*'  about  six  hundred  tons  of  Madras  rice,  to  be  shipped  at 
Madras  or  coast  for  that  port  during  the  months  of  March  —^ 
April,  per  Royal  Cochin."  It  filled  eight  thousand  two 
hundred  bags,  of  which  seven  thousand  one  hundred  and 
twenty  were  shipped  between  the  23d  and  28th  of  February, 
one  thousand  and  thirty  bags  on  the  28th  of  February,  and  the 
rest  on  the  3d  of  March.  Defendants  refused  to  accept  the 
rice,  and  the  Court  of  Queen's  Bench  and  Privy  Council  held 
that  nine-tenths  having  been  completely  shipped  in  February, 
the  rice  was  not  shipped  in  March  ^  April,  and  the  defendants 
were  not  bound  to  accept  it.  In  the  latter  court  it  was  said  the 
words  as  to  shipment  were  "  part  of  the  description  of  the 
subject-matter,"  and  were  a  warranty  or  condition  precedent 
that  the  article  sold  should  be  an  article  of  that  kind,  and  that 
the  plaintiff  had  not  launched  his  case  until  he  had  tendered 
that  thing  which  had  been  contracted  for,  not  three  hundred 
tons  of  rice  in  gross  or  in  general,  but  three  hundred  tons  put 
on  board  during  the  months  named,  and  all  the  judges  agreed 
that  "  it  is  not  the  article  rice  only  that  is  sold,  but  the  thing 
that  is  sold  is  the  article  rice  shipped  in  March  or  April,  and 
that  the  article  rice  shipped  in  February  is  not  the  article  which 
has  been  purchased  by  the  defendants." 

It  of  course  cannot  be  doubted  that  the  omission  to  furnish 
iron  shipped  in  December  or  January  authorized  the  defend- 
ants to  rescind  the  contract  (  Welsh  v.  OossleTy  89  N.  Y.  5^0), 
and  if  the  above  views  are  correct,fthe  verbal  arrangement  sub- 
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sequently  made  related  to  the  thing  sold  or  contracted  for,  and 
is  not  binding  upon  the  defendants.  To  ^dmit  it  would  vary 
by  parol  the  substance  of  a  contract  valid  only  because  in  writ- 
ing, and  this  cannot  be  done  without  a  violation  of  the  statute. 
I  do  not  think  it  necessary  to  inquire  whether  the  mere  time  of 
performance  might  be  waived  by  parol,  for  that  is  not  the 
question.  The  only  one  before  us  relates  to  a  substantial  mat- 
ter, one  aflfecting  the  identity  of  the  thing  sold,  and  without 
mention  of  which  there  could  have  been  no  contract,  and  which, 
although  agreed  upon,  would  have  been  invalid  if  not  in 
writing. 

No  estoppel  has  arisen  against  the  defendants.  There  is  noth- 
ing to  show  that  the  plaintiff,  in  consequence  of  what  was  said, 
omitted  to  provide  iron  according  to  the  contract,  or  that  he 
could  have  provided  it  if  no  words  had  passed  with  the  defend- 
ant. The  erroneous  notice  was  of  iron  shipped  January  12th, 
this  he  withdrew  on  the  14th  of  February,  and  his  offer  then 
was  to  deliver  iron  from  steamer,  not  sailing  vessel,  or  iron 
shipped  by  sailing  vessel  in  February.  They  were  not  bound 
by  the  contract  to  take  iron  from  a  steamer,  and  as  before  said, 
could  not  be  required  to  do  bo  from  a  vessel  sailing  in  Feb- 
ruary. The  plaintiff  was  able  to  do  only  one  of  these  things, 
and  by  the  offer  he  could  not  put  the  .defendants  in  default 

The  judgment  should  be  affirmed. 

All  concur,  except  Bugeb,  Oh.  J.,  and  Eabl,  J,,  dissenting, 
and  Kapallo,  J.,  absent. 

Judgment  affirmed. 


Nancy  C.  Weston,   Appellant,  v.  Bbatton  Ivbs,  Member 
and  President,  etc..  Respondent. 

The  proviflioDB  of  the  oonstitation  and  bj-laws  of  the  New  York  Stock 
Exchange  are  obligatorj  upon  its  members  as  a  contract. 

Bj  said  constitation  it  was  provided  that  '*  if  any  suspended  member  fails 
to  settle  with  his  creditors  within  one  year  from  the  time  of  his  sus- 
pension, his  membership  shaU  be  disposed  of     *     *     *     and  the  pro- 
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oeeds  paid  pro  rata  to  his  creditors  in  the  Stock  Exchange/'  excluding, 
however,  from  the  distribntion  claims  not  filed  before  a  transfer  of  the 
right  of  membership,  and  any  difference  **  growing  oat  of  a  claim  on  a 
pat  or  call,  notified  for  and  redaced  to  a  contract  after  failare."  W., 
plaintiff's  assignor,  a  member  of  the  Exchange,  failed,  his  seat  was  sold 
under  the  rales,  and  claims  of  members  were  filed  and  proved  against 
him  to  more  than  the  proceeds  of  sale.  All  of  such  claims,  however,  were 
on  puts  and  calls,  notified  for  and  reduced  to  a  con  tract  after  failure.  In 
an  action  to  recover  such  proceeds,  JiM,  that  plaintiff  was  entitled  to  judg. 
ment ;  that  it  was  immaterial  whether  such  contracts  were  valid  or  not, 
bat  that  W.,  bj  the  laws  of  the  association,  upon  becoming  a  member, 
assented  to  an  appropriation  of  his  property  in  a  particular  tray  and  to 
certain  debts  to  the  exclusion  of  all  others,  and  no  appropriation  could 
be  made  to  which  he  had  not  in  like  manner  assented. 
Also  KM,  that  provisions  of  said  constitution,  giving  the  governing  com- 
mittee of  the  Exchange  all  powers  necessary  for  its  control,  making  the 
decisions  of  the  committee  final,  declaring  that  all  debts  without  distinc- 
tion shall  be  binding  on  members,  and  giving  said  committee  cognizance 
of  them,  did  not  make  a  decision  of  said  committee,  admitting  the  claims 
so  proved  to  share  in  the  proceeds  final ;  that  the  committee  could  have 
no  power  to  admit  a  claim  which  the  constitution  by  its  terms  excluded. 

(Argued  October  10,  1884 ;  decided  November  25,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  May  23,  1882,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  verdict  directed  by  the  court.- 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Ja7n€s  R.  Marvin  for  ^appellant.  The  New  York  Stock 
Exchange  is  a  voluntary  association.  ( WJiite  v.  BrowneU^  2 
Daly,  359;  Constitution  of  the  New  York  Stock  Exchange, 
arts.  21,  81.)  Whatever  rights  the  Exchange  has  over  its 
members  and  their  membership,  must  be  determined  by  the 
constitution,  by-laws  and  rules  or  regulations  of  the  Exchange. 
(  White  V.  BrovmeU,  2  Daly,  329 ;  affirmed,  id.  355 ;  Leach 
V.  HanrriSy  2  Brewst.  571.)  The  membership  and  the  pro- 
ceeds thereof  in  case  of  sale  are  property.  These  proceeds 
are  subject  to  be  applied  to  the  payment  of  the  debts  of 
the  member,  notwithstanding  a  by-law  whereby  an  assignment 
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can  be  made  only  to  a  member  elect.  Such  by-law  merely  affects 
the  use  of  the  property.  EiUerhamd  v.  Buggett,  42  J.  &  S. 
42 ;  Hyde  v.  Woods,  Otto,  524 ;  NichoU  v.  £aton,  91  U.  S. 
716 ;    Orocera^  Bank  v.  Murphy,  60  How.  426.) 

Robert  SeweU  for  respondent.  The  Stock  Exchange  is 
neither  a  corporation,  joint -stock  association,  nor  partnership, 
and  the  rights  and  status  of  its  members  are  to  be  determined 
solely  by  its  constitution,  which  is  signed  by  the  members  and 
is  bindiog  upon  them,  and  constitutes  the  contract  and  the 
laws  made  by  the  members  for  their  government.  (  White  v. 
BrovmeU,  3  Abb.  Pr.  [N.  S.]  325 ;  2  Daly,  329 ;  affirmed, 
id.  355,  359 ;  Leech  v.  Harris,  2  Brewst.  571 ;  S.  (7.,  4:  Abb. 
N.  0.  308,  note ;  Thomson  v.  Adams,  7  Weekly  Notes,  281 ; 
Lafond  v.  Deems,  81  N.  T.  507.)  An  article  in  the  constitu- 
tion of  a  Stock  Exchange,  which  provides  that  the  proceeds 
'  upon  the  sale  of  a  seat  shall  be  paid  to  creditors,  who  are 
members  of  the  Exchange,  is  valid  and  vnll  be  enforced. 
{Hyde  v.  Woods,  94  U.  S.  [4  Otto]  523 ;  affirming  1  Am. 
L.  T.  [N.  S.]  354.)  As  between  a  member  of  the  Exchange 
and  otiier  members  who  are  his  creditors,  the  seat  is  not  his 
absolute  property,  and  upon  its  sale  he  is  only  entitled  to  de- 
mand from  his  associates  only  so  much  of  its  proceeds  as  ex- 
ceeds the  amount  of  his  debts  to  them.  (Const,  of  the  Ex., 
art.  14,  §  3-;  Hyde  v.  Woods,  1  Am.  L.  T.  [N.  S.]  357 ;  94 
TJ.  S.  [4  Otto]  525 ;  Thomson  v.  Adams,  7  Weekly  Notes, 
281 ;  Pancoast  v.  Houston,  5  id.  36 ;  Singerly  v.  Johnston, 

1  id.  122 ;  affirmed,  3  id.  541 ;  Leech  v.  Leech,  id.  542 ;  Bitter- 
hand  v.  Baggett,  42  N.T.  Supr.  Ct.  [J.  &  S.]  557.)  The  transfers 
to  plaintiff,  not  being  made  in  accordance  with  the  provisions 
of  the  constitution  of  the  Exchange,  could  confer  no  rights 
upon  her  as  against  the  members  of  the  Exchange,  but  were 
void  as  to  them.     (Const.,  art.  13,  §  1 ;    White  v.  BrovmeU, 

2  Daly,  329,  358.)  The  power  of  the  governing  committee  to 
alter  the  constitution  can  only  be  exercised  by  submitting  the 
proposed  amendment  to  the  Stock  Exchange.     (Const.,   art. 
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23.)  The  dominant  idea  of  the  constitution  is,  that  upon  the 
failure  of  a  member,  all  the  claims  of  the  other  members 
against  him  should  be  adjusted  by  the  committee,  and  satisfied 
out  of  the  proceeds  of  his  seat.  (Art.  14,  §§  2,  3 ;  Art.  13? 
§  2 ;  Art.  19.)  The  claims  of  Weston's  creditors  were  valid 
and  binding  upon  him.  Optional  contracts  are  to  be  presumed 
valid.  {Bigdow  v.  Benedict,  70  N.  Y.  202 ;  Story  v.  Salo- 
meuj  71  id.  420 ;  Kingsbury  v.  Kirwan,  77  id.  612.)  The 
decision  of  the  committee  admitting  the  claims  against  Weston 
is  conclusive  in  favor  of  their  right  to  be  satisfied  out  of  the 
proceeds  of  his  membership.  (Const.,  art.  3, 19 ;  Lafond  v* 
Deemsj  8  Abb.  N.  C.  344 ;  81  K  T.  507.)  An  assignee  of  a 
non-negotiable  chose  in  action  takes  it  subject  to  all  equities, 
.  even  those  existing  in  favor  of  third  parties.  {Greene \,  War- 
nick,  64  N.  Y.  220  ;  Trustees  v.  Wheeler,  61  id.  88.)  Plaint- 
iff therefore  took,  subject  to  the  provisions  of  the  constitution, 
in  regard  to  the  payment  of  creditors.  {Syde  v.  Woods^  94 
U.  S.  [4  Otto]  523.) 

Danfobth,  J.  At  the  close  of  the  trial  both  parties  agreed 
that  there  was  no  dispute  about  the  facts,  and  the  trial  judge 
disposed  of  the  question  as  one  of  law.  He  directed  a  verdict 
for  the  defendant,  and  his  ruling  having  been  sustained  by  the 
Oeneral  Term,  the  plaintiff  appeals.  She  sued,  as  the  assignee 
of  one  John  W.  Weston,  to  recover  from  the  defendant  the  sum 
of  $6,000,  the  proceeds  of  Weston's  seat  in  the  New  York  Stock 
Exchange.  The  assignment  was  put  in  issue,  but  proved,  and, 
from  admissions  in  the  pleadings,  it  appeared  that  the  New 
York  Stoc^k  Exchange  was  a  voluntary  association,  organized 
for  the  -purpose  of  conducting  and  regulating  the  business  of 
dealing  in  stocks  in  the  city  of  New  York ;  that  the  defendant 
was  a  member  and  its  president ;  that  John  W.  Weston,  on  or 
about  the  26th  of  February,  1879,  was  a  member  and  engaged 
in  the  business  of  buying  and  selling  stocks  until  on  or  about 
the  22d  of  January,  1879,  when  he  failed  and  notified  the 
Stock  Exchange  of  his  failure;  that  on  or  about  the  26th 
of  February,  1879,  the  governing  committee  of  the  Stock 
SiCKBLS  — Vol.  LII.  29 
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Exchange  adjudged  that  his  failure  had  been  caused  by  doing 
business  in  a  reckless  and  unbusiness  like  manner,  and  for 
that  reason  declared  him  ineligible  for  readmission  and  di- 
rected his  membership  to  be  sold  under  and  by.  virtue  of 
the  constitution  and  by-laws  of  the  association  ;  that  said  seat 
was  sold  under  such  authority  and  the  sum  of  $6,000  realized 
therefor,  but  the  defendant,  by  answer,  denied  that  this  money 
belonged  to  Weston  or  his  assigns,  and  making  no  claim  to  it 
either  for  himself  or  the  Stock  Exchange,  claimed  the  right  to 
retain  it  under  its  constitution  and  by-laws,  by  which,  as  he 
alleged,  the  proceeds  of  the  seat  of  a  member  are  specifically 
pledged  to  pay  to  its  other  members  such  claims  as  they  should 
have  upon  a  suspended  or  insolvent  member ;  that  Weston  was 
bound  by  such  constitution  and  by-laws,  and  that  one  of  the 
conditions  upon  which  he  became  a  member  was  that  his  seat 
should  be  sold  as  security  for  his  indebtedness  to  members  of 
the  New  York  Stock  Exchange.  The  defendant  further  alleged 
that  after  the  action  of  the  committee  aforesaid,  and  after  the 
sale  of  the  seat  as  above  set  forth,  the  committee  proceeded, 
under  the  provisions  of  the  constitution  and  by-laws  to  call 
upon  the  members  of  the  Stock  Exchange  to  file  such 
claims  as  they  should  have  against  the  seat  of  Weston,  and 
thereupon  claims  were  filed  and  proven  against  him,  amounting 
in  the  aggregate  to  $12,034.81,  "  and,"  the  defendant  averred, 
"thafthe  committee  still  holds  the  said  sum  of  $6,000  to  be 
distributed  jD^(9  rata  among  the  said  claimants  unless  the  court 
should  otherwise  direct,"  and  ojffered  "  to  pay  the  $6,000  into 
court  upon  the  substitution  of  these  claimants  as  defendants  in 
this  action  in  his  place  and  stead,  and  upon  being  discharged 
from  all  further  liability  herein  or  hereunder." 

In  line  with  these  admissions  is  the  proposition  stated  by  the 
respondent's  counsel  as  the  result  of  his  argument  on  this 
appeal,  that  "  an  article  in  the  constitution  of  a  Stock  Exchange 
which  provides  that  the  proceeds  upon  the  sale  of  a  seat  shall 
be  paid  to  creditors,  who  are  member  of  the  Exchange,  is  valid 
and  will  be  enforced ; "  and  that,  as  "  between  a  member  of 
the  Exchange  and  other  members  who  are  his  creditors,  the 
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seat  is  not  his  absolute  property,  and  upon  its  sale  he  is  only 
entitled  to  demand  from  his  associates  so  much  of  its  proceeds 
as  exceeds  the  amount  of  his  debts  to  them." 

Except  for  these  concessions  the  case  might  present  questions 
of  considerable  diflSculty.  As  it  stands  we  come  at  once  to  the 
only  material  inquiry,  whether  the  claims  referred  to  are  such 
as  are  to  be  paid  out  of  the  proceeds  of  the  sale,  within  the 
meaning  of  the  constitution  and  laws  of  the  Exchange,  as  they 
existed  while  Weston  was  a  member  of  that  body.  By  these 
the  appellant  concedes  her  assignor  and  herself  are  bound. 
The  learned  counsel  for  the  respondent,  in  support  of  the 
proposition  to  which  I  have  referred,  cites  article  XIV,  section  3 
of  the  constitution  of  the  association.  It  provides  as  follows : 
"  If  any  suspended  member  fails  to  settle  with  his  creditors 
within  one  year  from  the  time  of  his  suspension,  his  member- 
ship shall  be  disposed  of  by  the  committee  on  admission,  and 
the  proceeds  'pdA'di  pro  rata  to  his  creditors  in  the  Stock  Ex- 
change." 

That  this  is  to  be  taken  with  some  qualification  appears  from 
a  subsequent  part  of  the  article  which  distinguishes  between 
claims  growing  out  of  transactions  between  partnerships  and 
claims  of  individual  creditors  of  the  member  in  default,  and 
section  4  of  the  same  article  excluding  all  claims  to  a  distribu- 
tive share  of  such  proceeds  which  are  not  filed  before  the  trans- 
fer of  the  right  of  membership.  The  appellant  insists,  that  it  is 
also  qualified  by  an  amendment,  which  appears  ^  a  foot-note 
to  section  4,  declaring  that  "  no  difference  growing  out  of  a 
claim  on  a  put  or  call,  notified  for  and  reduced  to  a  contract 
after  failure,  will  be  recognized  as  entitled  to  a  distributive 
share  of  the  proceeds  of  a  membership."  Its  validity  is  dis- 
puted by  the  defendant,  but  we  are  of  opinion  that  the  appel- 
lant's contention  in  this  respect  should  prevail. 

Article  II,  section  1,  vests  the  whole  government  of  the 
Exchange  in  a  governing  committee ;  article  XXIII  of  the  con- 
stitution provides  that  "  all  alterations  of  the  constitution  and 
by-laws  shall  be  made  by  the  governing  committee  and  shall 
be  submitted  to  the  Stock  Exchange,  and  if  not  disapproved  by 
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two-thirds  of  all  the  members  in  good  standing  within  one 
week,  they  shall  stand  as  the  laws  of  the  association,"  and  it 
clearly  appears  in  evidence,  not  only  by  the  testimony  of  the 
secretary  of  the  Exchange,  but  its  records,  that  the  foot-note, 
so  called,  was  a  resolution  and  decision  of  the  governing  com- 
mittee, and  as  such,  at  the  request  of  the  committee,  announced 
to  the  board  by  its  president  on  the  23d  of  May,  1877. 

It  was  not  disapproved  by  its  membei's,  and  was  printed  and 
appended  to  the  article  as  it  now  reads,  and  the  secretary  says 
the  governing  committee  acted  under  it  in  the  disposition  of 
cases  "  as  soon  as  it  was  put  in  the  constitution."  Nor  can  1 
see  any  foundation  for  the  suggestion  that  it  was  limited  to  a 
particular  case.  It  was  firet  applied  in  terms  to  that  case,  but* 
then  made  general,  and  when  submitted  to  the  board  and  printed 
in  the  constitution,  was  in  the  form  above  set  out.  If  further 
evidence  is  needed  it  may  be  found  in  the  action  of  the  board, 
July  25,  1879.  They  then  said,  by  resolution,  "  add  to  foot 
note,  article  XIV,  constitution  :  '  But  this  ruling  shall  not  be 
interpreted  as  affecting  a  right  to  any  balance  which  may  re- 
main after  the  distribution  made  upon  contracts  existing  prior 
to  a  failure.' "  This  subsequent  amendment  cannot,  of  course, 
affect  the  plaintiff,  for  it  was  made  after  her  assignor  had  ceased 
to  be  a  member  and  after  the  fund  had  come  into  the  defend- 
ant's hands,  after  it  had  been  notified  of  the  assignment  to  the 
plaintiff  and  demand  upon  it  for  the  money,  and  even  after 
this  action  'stas  commenced.  But  it  clearly  shows  the  under- 
standing of  the  defendant  as  to  the  character  of  the  foot-note 
of  May,  1877. 

That  provision  seems  to  be  a  perfect  answer  to  the  defend- 
ant's claim.  It  forms  part  of  the  agreement  of  Weston's  mem- 
bership. It  is  not  controverted  that  every  debt  in  question 
grew  out  of  transactions  on  "puts  and  calls,"  that  none  of 
them  were  notified  or  reduced  to  a  contract  before  his  failure, 
but  all  afterward  and  after  notice  of  that  failure  to  the  Stock 
Exchange.  We  do  not  find  it  necessary  to  consider  whether 
such  contracts  are  valid  or  not.  It  is  Immaterial.  The  pro- 
visions of  the  constitution  and  the  laws  of  the  association  are 
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obligatory  upon  the  parties  as  a  contract.  By  their  terms  and 
his  membership,  Weston  assented  to  the  appropriation  of  his 
property  in  a  particular  way,  and  to  certain  debts  to  the  ex- 
clusion of  others.  It  is  by  that  assent  only  that  the  defendant 
had  power  to  convert  his  property  into  money,  and  no  applica- 
tion can  be  made  of  it  to  which  he  has  not  in  like  manner 
assented. 

Our  attention  is  called  by  the  learned  counsel  for  the  re- 
spondent to  other  provisions  of  the  constitution  —  to  article 
III,  which  vests  governmental  control  of  the  Exchange  in  the 
governing  committee,  and  gives  it  power  necessary  for  the 
government  of  the  Exchange  and  to  try  all  offenses  under  or 
against  the  laws  of  the  Exchange  and  all  charges  against  mem- 
bers, and  makes  their  decision  final ;  and  to  article  XIX,  de- 
claring that  "  all  debts,  without  distinction,  are  biilding  upon 
the  members  of  the  Exchange,  and  the  governing  committee 
will  take  cognizance  of  them  upon  complaints  properly  made 
and  presented."  And  a  claim  is  made  that  the  decision  of  that 
committee  admitting  those  claims  to  share  in  the  proceeds  of 
the  seat,  is  final.  The  committee  could  have  no  power  beyond 
that  given  by  the  contract,  nor  admit  a  claim  which  the  consti- 
tution by  its  very  terms  excluded.  When  the  committee  acted, 
Weston  was  not  a  member  of  the  Exchange,  nor  were  the  debts 
subjects  of  complaint  within  the  meaning  of  article  XIX. 
Its  terms  cannot  be  so  construed  as  to  embrace  the  question 
here.  It  is  not  in  controversy  whether  the  debts*  are  binding 
or  disputed,  but  whether,  under  the  restrictive  language  of  the 
constitution,  they  can  share  in  a  particular  fund.  We  are  of 
the  opinion  that  they  cannot,  and  as  no  other  defense  is  made 
to  this  action,  we  think  the  plaintiff  should  have  prevailed. 

The  judgment  of  the  General  Term  should,  therefore,  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


230 


Drakb  v.  Seaman  et  al 


[Nov., 


Statement  of  case. 


W    830 

II8585 

iw  aao: 

N    497 


I    97 
|el64 


230 
410 


John  H.  Drake,  Appellant,  v.  Bobebt  Sbahan  et  aL,   Re- 
spondents. 

The  effect  of  the  amendment  in  1863  of  the  provision  of  the  statate  of 
frauds,  declaring  certain  contracts  invalid  anless  in  writing  (Chap.  464. 
Laws  of  1863),  which  amendment  strnck  out  the  clause,  requiring  the 
consideration  to  be  expressed  in  the  writing,  was  not  to  destroy  or  annul 
the  requirement  that  the  writing  must  contain  all  the  substantial  and 
material  terms  of  the  contract.  The  writing,  so  far  as  the  same  is  execu- 
tory, must  still  show  on  its  face  what  the  whole  agreement  was. 

B.  i\r  Bank  v.  Kaufmann  (93  N.  Y.  273),  not  adverse. 

The  parties  entered  Into  an  agreement  that  defendants  would  pay  to  plaint- 
iff for  his  services  as  salesman  for  three  years,  the  sums  hereinafter 
specified.  A  writing  was  signed  by  the  defendants  as  follows  :  **  The 
understanding  with  Mr.  Drake  is  as  follows:  2,000  dollars  for  the  first  year, 
2,500  dollars  for  the  second  year  sure,  and  provided  the  increase  of  sales 
shall  warrant  it,  he  is  to  have  $3,000.  3  year  in  proportion  to  business  as 
above."  The  contract  was  performed  for  two  years,  but  defendants  re-  - 
fused  to  retain  plaintiff  in  their  employ  for  the  last  year.  In  an  action  to 
recover  damages  for  a  breach  of  the  contract,  TUld^  that  conceding  the 
consideration  might  be  wholly  omitted  from  the  memorandum,  it  did  not 
meet  the  requirements  of  the  statute,  as  the  condition  upon  which  de- 
fendants were  to  pay  and  the  subject-matter  of  the  agreement  itself 
were  omitted;  and  that  as  the  parol  contract  was  void  under  the  statute, 
because  not  to  be  performed  within  a  year,  plaintiff  was  not  entitled  to 
recover. 

(Argued  October  13,  1884 ;  decided  November  25,  1884.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  May  8,  1882, 
revereing  a  judgment  in  favor  of  plaintiff,  entered  upon  the 
report  of  a  referee,     (Reported  below,  27  Hun,  63.) 

This  action  was  brought  mainly  to  recover  damages  for  an 
alleged  breach  of  a  contract  of  employment. 

DiBfendants  were  manufacturers  of  milk-cans,  doing  business 
under  the  name  of  "  Iron-Clad  Can  Co,"  In  January,  1875, 
the  parties  entered  into  negotiations,  which  resulted  in  an  oral 
agreement  that  plaintiff  would  enter  into  defendants'  employ  as 
a  salesman,  and  serve  in  that  capacity  for  three  years.  Defend- 
ant Shepard  thereupon  wrote  the  following  memorandum^ 
which  he  gave  to  plaintiff  : 
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"(Preserve  this.) 

<<  Mbmosandum, 

''Iron  Odd  Can  Co. 

"Jan'y  9th,  1875. 

"  The  understanding  with  Mr.  Drake  is  as  follows :  2,000 

dollars  for  the  first  year ;  9,500  dollars  for  the  second  year, 

sure,  and  provided  the  increase  sales  shall  warrant  it,  he  is  to 

have  $3,000.     3  year  in  proportion  to  business  as  above." 

The  plaintiff  took  the  memorandum  home,  and  on  the  Tues- 
day following  wrote  and  mailed  to  the  defendants  a  letter  in 
the  following  words : 

"  Utioa,  J(mua/ry  12, 1875. 
''Iron-Clad  Cam,  Co.^  or  H,  W.  Shepard: 

"  I  accept  your  proposition  of  the  ninth  inst.,  and  will  be  in 
New  York  on  Monday  next  to  commence  operations. 

"  JOHN  DRAKE." 

Plaintiff  went  to  work  under  the  contract,  and  continued  in 
defendants'  employ  until  about  January,  1878,  when  they  re- 
fused to  employ  him  or  to  pay  him.  Plaintiff  tendered  his 
services,  and  remained  ready  and  willing  to  perform  them  dur- 
ing the  year. 

M.  M.  Waters  for  appellant.  The  words  of  the  memo- 
randum, "for  the  first  year,"  etc.,  are  a  fiiU  and  suflScient 
expression  of  the  subject-matter  of  the  contract  to  comply 
with  the  statute  of  frauds,  as  to  the  consideration  for  which 
the  defendants  promise  to  pay  the  money.  (Laws  of  1863, 
chap.  464;  Speyer  v.  Lambert^  6  Abb.  Pr.  [N.  8.]  309; 
FvansviUe  Nan  Bank  v.  Kaufmam,,  93  N.  Y.  273,  278 ; 
Ma^on  V.  Decker^  72  id.  595,  598.)  A  written  instrument 
is  always  to  be  so  interpreted  as  to  give  it  some  effect. 
{Wald/ron  v.  WUlard,  17  N.  Y.  468.)  Parol  evidence 
was  admissible  to  show  what  services  the  parties  intended 
should  be  performed.  {Brovm  v.  Brawny  34  Barb.  537.) 
The  meaning  of  the  memorandum  must  be  determined  from 
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the  writing;  the  surrounding  circumstances;  tlie  collateral 
facts,  and  the  acts  of  the  parties  giving  it  practical  construc- 
tion. {Waldron  v.  WUlard,  17  N.  T.  468;  Douglass  v. 
Soward,  24  Wend.  35,  42.)  The  evidence  given  to  apply  the 
language  of  the  memorandum  to  the  subject  of  the  contract 
was  entirely  competent.  The  court  will  call  in  aid  the  acts  of 
the  parties  done  under  a  contract  as  a  clue  to  the  intention  of 
the  parties.  {French  v.  Carkarty  1  Com.  96, 102 ;  Hutckings 
V.  Eebard^  34  N.  T.  22,  24 ;  Barney  v.  Worthington,  37  id. 
112,  114 ;  Oa^  v.  McKee,  13  id.  2 ;  Juliamd  v.  Chaffee^ 
92  id.  529 ;  Speyer  v.  Lambert,  6  Abb.  Pr.  [N.  S.]  309 ; 
EvansvUle  NaCl  Bank  v.  Eauffman,  93  N .  T.  273,  278 ; 
Mason  v.  Decker,  72  id.  596  ;  Gates  v.  McKee,  13  id.  234.) 

SamvsL  Hand  for  respondents.  The  pretended  agreement 
in  writing,  which  was  introduced  by  the  plaintiff,  was  in  fact 
no  agreement,  and  was  not  a  note  or  memorandum  of  any 
agreement  such  as  the  law  sustains  as  a  legal  obligation. 
Unless  the  whole  agreement  is  in  writing  there  is  no  founda- 
tion for  this  action.  ( Wright  v.  Weeks,  25  N.  Y.  153,  157, 
160-2 ;  Peahody  v.  Speyer,  56  id.  230,  236 ;  Blossom  v.  Grif- 
fin, 3  Kern.  569 ;  Stone  v.  Browning,  68  N.  T.  598.) 

FmcH,  J.  The  court  below  has  defeated  the  plaintiff  upon 
the  ground  that  his  cause  of  action  rested  upon  a  contract 
which,  by  its  terms,  was  not  to  be  performed  vrithin  one  year, 
and  which  was  rendered  void  by  the  statute  of  frauds  for  the 
want  of  a  sufficient  note  or  memorandum.  That  determination 
is  challenged  upon  this  appeal ;  and  it  is  contended  on  behalf 
of  the  appellant  that  the  memorandum  was  sufficient,  for  the 
double  reason,  that  no  integral  or  material  part  of  the  agree- 
ment was  omitted,  but  if  it  was,  the  omission  was  only  of  the 
consideration,  which,  under  the  statute,  no  longer  needs  to  be 
expressed.  It  will  be  convenient  to  consider  the  last  proposi- 
tion first,  since  if  it  is  sound  it  determines  this  appeal. 

Before  the  Revised  Statutes  went  into  effect  the  considera- 
tion of  an  agreement  within  the  statute  of  frauds  was  required 
to  be  stated  in  the  memorandum.     In  the  early  case  of  Wain 
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V.  WaUera  (6  East,  10),  this  was  put  upon  the  ground  of  a  dis- 
tinction between  the  word  " agreement '^  and  the  word  "prom- 
ise "  as  used  in  the  statute ;  but  later,  upon  the  proposition  that 
the  memorandum  should  contain  within  itself  all  the  elements 
of  a  complete  cause  of  action  without  need  of  resort  to  parol 
evidence.  {Saunders  v.  Wakefield^  4  Barn.  &  Aid.  595.) 
Thereafter  the  courts  in  this  State  admitted  and  enforced  that 
rule,  {Sea^s  v.  Brinks  3  Johns.  210;  Kerr  v.  Shaw^  13  id. 
236),  but  held  the  memorandum  sufficient  if  its  language  so 
indicated  the  consideration  that  it  could  be  argued  out  or  in- 
ferred, and  very  much  of  nice  criticism  and  narrow  distinction 
followed  as  a  result.  {Rogers  v.  Knedand^  10  Wend.  251 ; 
13  id.  114.)  The  Revised  Statutes  sought  to  remedy  the  diflS- 
culty  by  an  amendment  requiring  the  consideration  to  be  ex- 
pressed, but  the  question  whether  in  each  case  it  was  expressed, 
or  what  was  a  sufficient  expression,  led  to  renewed  and  con- 
tinual litigation.  It  was  soon  held  that  the  words  "  for  value 
received  "  were  enough  to  satipfy  the  requirement  {Miller  v. 
Cook,  23  N.  T.  495),  and  in  1863  the  legislature  struck  out  the 
clause,  and  restored  the  section  to  its  old  form. 

But  in  all  the  current  of  authority  in  this  State,  previous  to 
that  final  amendment,  it  was  steadily  ruled  that  the  memoran- 
dum must  contain  the  whole  agreement,  and  all  its  material 
terms  and  conditions,  not  indeed  in  detail  and  with  absolute 
precision,  but  substantially,  and  so  that  one  reading  the  mem- 
orandum could  understand  from  that  what  the  agreement 
really  was.  In  Wright  v.  Weeks  (25  N.  Y.  159),  which  pre- 
ceded the  amendment  of  1863  but  a  few  years,  that  doctrine 
was  declared  in  very  strong  terms  and  as  entirely  settled.  But 
the  change  oi  1863  has  given  rise  to  a  new  question,  and  bred 
in  the  courts  a  wide  difference  of  opinion.  In  Speyers  v. 
LamheH  (6  Abb.  [N.  S.]  309),  the  General  Term  of  the 
Superior  Court  held  that  the  effect  of  striking  out  the  clause 
requiring  the  consideration  to  be  expressed  was  not  merely  to 
restore  the  law  as  it  was  before  the  words  were  inserted  ;  that 
is  to  say,  that  the  consideration  must  appear  in  the  agreement, 
but  might  be  argued  out  or  inferred  from  its  terms  ;  but  to  go 
SiCKELS— Vol.  LII.  30 
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further  than  that,  and  make  wholly  and  entirely  unneoeBsary 
any  statement  of  the  consideration  at  all.  That  was  said, 
however,  in  a  case  where  the  consideration  was  rendered  at  the 
moment  in  which  the  contract  took  effect,  so  that  such  con- 
tract was  executory  upon  one  side  only,  and  not  upon  both. 
The  exact  contrary  of  this  construction  was  held  in  Castle  v. 
Bea/rddey  (10  Hun,  843),  and  the  remark  of  Bingham,  in  his 
work  on  Contracts  for  the  Sale  of  Real  Property  (863),  was  cited 
with  approval,  that  "  it  is  certainly  a  singular  way  of  constru- 
ing a  statute  that  has  been  once  amended  and  then  again 
amended  by  striking  out  the  amendment,  to  mean  something 
different  from  what  it  did  before  it  was  amended  at  all."  What 
was  said  in  Evansville  National  Bamk  v.  Kaufmann  (93  N. 
Y-  273)  was  not  at  all  intended  to  decide  the  question  upon 
which  the  courts  have  thus  diffei'ed.  The  guaranty  there  was 
special  and  without  consideration  in  fact,  and  the  question  now 
under  discussion  was  not  before  the  court.  Very  early  it  was 
doubted  whether  the  amendment  of  1830  at  all  changed  the 
law  {Church  v.  Brovm^  21  N.  T.  331,  per  Combtook,  J.), 
and  it  is  extremely  difficult  to  answer  the  logic  of  the  doubt. 
In  that  view  of  the  subject,  neither  amendment  changed  the 
law,  and  the  presence  or  absence  of  the  omitted  clause  was 
alike  immaterial.  But  if  the  amendment  of  1830  worked  any 
change,  it  was  no  more  than  this :  that  the  consideration  should 
no  longer  be  implied  from  the  language  of  the  instrument,  but 
should  be  expressed  in  it.  {^Brewater  v.  Silefice^  8  N.  Y.  207.) 
And  the  subsequent  omission  of  the  inserted  clause  would 
seem  only  to  indicate  a  legislative  intent  not  to  require  a  defi- 
nite expression  of  consideration,  and  leave  the  contract  good 
if  one  could  be  implied  or  inferred  from  its  terms.  (Reed  on 
Stat,  of  Frauds,  §  428.)  But  whatever  else  may  be  said  of  the 
amendment  of  1863,  we  are  quite  sure  that  it  cannot  be  under- 
stood to  destroy  and  annul  the  requirement  that  the  note  or 
memorandum  must  contain  all  the  substantial  and  material 
terms  of  the  contract  between  the  parties.  It  must  show  on 
its  face  what  the  whole  agreement  is  so  far  as  the  same  is  ex- 
ecutory, and  remains  to  'be  performed,  and  rests  upon  unful- 
filled promise. 
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Down  to  the  amendment  of  1863  no  case  wandered  from 
that  rule,  bo  far  as  we  have  been  able  to  discover ;  and  since 
that  date  it  has  been  re-stated  and  enforced  in  this  court.  In 
Neuiberry  v.  WaU  (65  N.  Y.  484),  a  letter  admitting  the  pur- 
chase of  goods  by  the  writer  from  the  person  to  whom  it  was 
written  was  held  to  be  an  insufficient  note  or  memorandum, 
because  it  did  not  "  express  any  consideration  or  terms  of  the 
purchase,"  "and  it  is  impossible  to  say  from  the  contents  of  the 
letter  what  the  contract  in  fact  was."  And  again  in  Stmie  v. 
Browning  (68  N.  Y.  604),  Kapallo,  J.,  said  of  a  similar  letter 
admitting  the  agreement  to  purchase  :  "  It  does  not  state  the 
price  or  any  of  the  terms  of  the  contract.  These  deficiencies 
cannot  be  supplied  by  oral  evidence.  All  the  essential  parts 
of  the  contract  must  be  evidenced  by  the  writing."  Now 
those  essential  parts  cannot  be  omitted,  because,  in  addition  to 
constituting  such  material  elements,  they  constitute  also  a  con- 
sideration of  the  contract.  The  agreement  of  the  defendants 
in  this  case  was  not  merely  to  pay  so  much  money  to  plaintiff. 
It  was  to  pay  him  that  money  for  his  services  as  salesman  to 
be  thereafter  rendered.  For  what  the  payment  was  to  be 
made  constituted  a  material  and  essential  element  of  the  agree- 
ment on  the  part  of  the  defendants;  an  important  condition  of 
the  contract  on  their  side.  Their  agreement  was  not  absolute  to 
pay  the  money.  It  was  conditioned  upon  the  rendition  of  the 
stipulated  services.  Any  memorandum  which  omits  the  con- 
dition falsifies  the  agreement  which  they  actually  made,  and  rep- 
resents them  as  agreeing  to  pay  the  money  absolutely  when  they 
did  not  so  contract.  It  is  no  answer  that  the  omitted  condition, 
coupled  with  the  other  party's  promise  of  performance,  con- 
stituted a  consideration  for  his  own  agreement,  and  so  need^ 
not  be  expressed^  If  we  were  to  grant  that,  and  follow 
Speyera  v.  Lambert  to  its  full  extent,  it  would  only  justify  an 
omission  from  the  memorandum  of  plaintiff's  promise  to  per- 
form the  services,  and  not  of  defendants'  condition  modify- 
ing and  limiting  and  measuring  their  own  promise.  As  in  the 
cases  last  cited  in  our  own  reports,  the  agreement  was  not  an 
absolute  agreement  to  purchase  irrespective  of  price,  but  to 
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buy  at  au  agreed  and  specitied  price,  bo  here  the  agreement 
was  not  an  absolute  agreement  to  pay  so  much  money,  but  to 
pay  it  upon  condition  that  certain  specific  services  were 
rendered.  And  if  we  conceded  that  the  consideration  might 
be  wholly  omitted  from  the  memorandum,  it  would  still  be 
requisite  that  all  the  essential  and  material  elements  of  defend- 
ants' own  agreement  should  be  stated,  and  they  are  not  stated 
where  the  very  condition  upon  which  they  were  to  pay  at  all  is 
omitted,  and  the  subject-matter  of  their  agreement  is  absent. 

And  that  brings  us  to  the  question  whether  the  memorandum 
on  its  face  stated  the  actual  contract  which  the  defendants 
made ;  or  whether  from  the  memorandum  we  can  determine 
what  the  real  contract  between  the  parties  was.  The  actual 
agreement  was  that  the  defendants  would  pay  yearly  the  sums 
specified  in  the  memorandum  for  the  services  of  the  plaintiff 
as  a  salesman,  to  be  rendered  for  three  years,  and  the  inquiry  is 
whether  that  contract  is  stated  in  the  memorandum.  The  writ- 
ing begins  with  the  words  "  preserve  this,"  and  continues  thus  : 
"  The  understanding  with  Mr.  Drake  is  as  follows :  2,000  dollars 
for  the  first  year  ;  2,500  dollars  for  the  second  year  sure,  and  pro- 
vided the  increase  sales  shall  warrant  it,  he  is  to  have  $3,000. 
3  year  in  proportion  to  business  as  above."  On  the  face 
of  this  writing  the  contract  of  the  defendants  with  its  essential 
terms  and  conditions  does  not  at  all  appear,  unless  we  yield  to 
the  construction  very  ingeniously  suggested  and  forcibly  argued 
on  behalf  of  the  appellant,  that  the  words  "for  the  first  year" 
mean,  for  the  first  year's  time  of  the  plaintiff,  and  so  on  through 
the  other  stipulations.  It  is  said  the  word  "  year  "  means  a 
period  of  time,  and  must  be  held  to  refer  to  the  plaintiff's  time, 
using  that  word  in  the  sense  of  services,  and  the  construction 
is  sought  to  be  strengthened  by  parol  evidence,  showing  that 
plaintiff  was  a  salesman,  and  defendants  manufacturers.  There 
are  no  technical  or  ambiguous  words  in  the  memorandum  re- 
quiring explanation,  and  we  cannot  resort  to  parol  evidence  to 
insert  in  the  writing  what  is  not  there.  (  Wright  v.  Weeks,  supra.) 
Confining  our  attention  to  what  the  memorandum  says,  we 
observe  that  its  language  is  equally  applicable  to  many  contracts 
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entirely  different  from  that  actuaUj  made.  Although  plaintiff 
is  a  salesman,  he  may  have  invented  or  purchased  a  patent  val- 
uable for  the  use  of  the  defendants,  and  bargained  to  give  them 
that  use  for  three  years,  in  return  for  which  plaintiff  was  to 
have  $2,000  for  the  first  year,  $2,500  for  the  second  year, 
sure,  and  provided  the  increase  sales  shall  warrant  it  he  is  to 
have  $3,000.  Third  year  in  proportion  to  business  as  above. 
Or  the  plaintiff  may  have  rented  to  the  defendants  a  store  or 
factory  for  three  years,  and  the  memorandum  recite  the  rental. 
And  so  the  illustrations  might  be  multiplied.  Nothing  in  the 
writing  indicates  which  of  all  the  possible  contracts  was  intended, 
or  identifies  the  one  really  made.  To  a  person  depending 
wholly  upon  the  writing,  the  real  contract  made  is  impossible 
to  be  ascertained.  And  here  comes  in  the  diflSculty  against 
which  the  statute  was  aimed.  If  the  memorandum  be  held 
sufficient,  any  falsehood  or  perjury  on  the  part  of  the  plaintiff 
might  apply  it  to  an  agreement  never  made  or  thought  of,  and 
against  that  the  memorandum  would  not  furnish  the  least  pro- 
tection. And  there  is  a  further  difficulty  as  to  the  third  year, 
which  is  the  only  one  here  in  controversy.  Precisely  what  the 
final  clause  means  it  is  not  easy  to  say.  It  does  not  provide  in 
terms  for  any  fixed  salary,  but  makes  the  payment  dependent 
upon  the  business  in  proportion  to  the  rates  above  stated.  No 
evidence  was  given  showing  the  amount  of  business.  We  can- 
not hold  this  memorandum  sufficient  without  a  dependence 
upon  parol  evidence  which  would  practically  nullify  the  stat- 
ute, and  since  we  have  held  that  one  party  may  be  bound  by 
his  signature  while  the  other  party,  not  signing,  is  not  bound 
at  all  {Mason  v.  Decker^  72  N.  Y.  595),  it  becomes  very  im- 
portant for  the  party  who  does  sign  and  is  bound,  that  the  rule 
should  be  firmly  adhered  to  which  requires  the  real  contract  to 
be  stated  with  its  substantial  terms  and  conditions.  We,  there- 
fore, agree  with  the  conclusion  of  the  General  Term. 

The  order  of  the  General  Term  should  be  affirmed  and  judg- 
ment absolute  rendered  for  the  defendants,  with  costs. 

All  concur. 

Order  affirmed,  and  judgment  accordingly. 
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Ellkn  Ubquhaet,  Appellant,  v.  The  City  of  Ogdensbuboh, 

Kespondent. 

Where,  by  the  charter  of  a  municipal  corporation,  power  is  conferred  upon 
it  to  direct  the  manner  of,  and  superintend  the  making  and  repairing  of 
sidewalkfl,  and  the  exercise  of  this  power,  in  a  manner  specified  in  the 
charter,  is  not  left  discretionary,  but  is  made  imperative,  an  assent  upon 
the  part  of  the  corporation  to  a  substantial  and  unauthorized  change  in 
the  slope  and  manner  of  construction  of  a  sidewalk  may  not  be  presumed 
from  a  simple  omission  on  its  part,  after  due  notice  thereof,  to  object  to 
the  change. 

While,  therefore,  the  corporation  may  not  be  held  liable  for  any  defect  in 
the  original  plan,  and  while  it  may  adopt  a  sidewalk  already  constructed, 
or  rebaild  upon  a  new  plan,  and  thas  secure  to  itself  Immunity,  this  must 
be  done  by  proper  corporate  action;  and  where  a  change  in  the  grade  or 
slope  has  been  made  by  the  owner  of  adjoining  premises  in  rebuilding, 
making  the  sidewalk  dangerous  for  travel,  an  omission  on  the  part  of  the 
corporation,  after  notice,  to  take  any  action  in  reference  to  the  matter  is 
not  a  defense  in  an  action  brought  against  it  to  recover  damages  for 
injuries  caused  by  the  defect. 

Urquhart  v.  GUy  of  Ogderuburgh  (91  N.  Y.  67),  distinguished  and  limited. 

(Argued  June  18.  1884  ;  decided  November  25,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  December  3,  1883,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

The  case  is  reported  upon  a  former  appeal  in  91  N.  Y.  67. 

Leslie  W.  Russdl  for  appellant.  The  city  charter  (Chap. 
335  of  the  Laws  of  1868,  as  amended  by  chap.  406  of  the 
Laws  of  1873)  renders  the  duty  of  building  and  repairing 
sidewalks  imperative  upon  the  city  (§  20).  {Conrad  v. 
Ithaca^  16  N.  Y.  159 ;  Diveny  v.  Oity  of  Mmira^  51  id.  506, 
513 ;  Hutson  v.  The  Mayor^  9  id.  163 ;  Clemence  v.  City  of 
Aiibwm,  ^^  id.  334:  Hmea  v.  City  of  Lochport,  50  id.  237- 
239.)     The  city  having  once  established  the  grade  and  plan  of 
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the  walk,  and  having  constructed  it  upon  that  plan,  it  was 
its  duty  to  see  that  the  same  was  adhered  to ;  the  con- 
struction and  repair  and  maintenance  of  the  walk,  pursuant  to 
the  plan,  were  ministerial.  {Rochester  White  Lead  Co.  v. 
Rochester,  3  N.  Y.  464 ;  Con/rad  v.  Ithaca,  16  id.  158 ;  MiMa 
V.  CUy  of  Broohlyn,  32  id.  489,  600;  Requa  v.  City  of 
Rochester,  45  id.  129 ;  McCarthy  v.  City  of  Syracuse,  46  id. 
194 ;  Nims  v.  City  of  Troy,  59  id.  500  ;  Clemence  v.  City  of 
Auburn^  66  id.  384;  Hvnea  v.  City  of  Lochport,  50  id.  239; 
Yogel  V.  The  Mayor,  92  id.  10 ;  Savlabury  v.  Ithaca,  94  id. 
27.)  A  fact,  once  proved  to  exist,  is  presumed  to  continue 
until  some  evidence  to  the  contrary  is  offered.  (  Wilkina  v. 
Earle,  44  N.  Y.  172.)  Whether  an  alleged  defect  is  a  case  of 
non-repair  is  a  question  of  fact  for  the  jury,  and  to  determine 
it  they  may  take  into  account  the  location  of  the  walk,  the 
season  of  the  year,  the  place  and  manner  of  the  accident,  and 
all  the  circumstances  surrounding  it.  (Dill,  on  Mun.  Corp. 
[3d  ed.],  1025,  1029,  1034;  H&voson  v.  New  Haven,  34  Conn. 
140 ;  Howa/rd  v.  North  Bridgewater,  16  Pick:  189 ;  Knupfie 
V.  Knickerlocher  Im.  Co.,  84  N.  Y.  488 ;  McOraih  v.  N.  Y. 
C.  Co.,  63  id.  522;  Providence  v.  Clapp,  17  How.  [U.  S.] 
161.)  Under  a  general  denial  any  evidence  may  be  admitted 
to  controvert  any  essential  portion  of  the  plaintiff's  case,  but 
not  to  establish  a  defense,  based  purely  on  new  matter. 
(  Weaver  v.  Barden,  49  N.  Y.  286 ;  Clemence  v.  Avhurn,  66 
id.  339 ;  Clifford  v.  Dam,  81  id.  52,  57.)  The  plaintiff's  offer 
to  show  that  after  the  accident  the  sidewalk  was  removed,  was 
erroneously  excluded.  {McOroith  v.  N.  Y.  C.  Co.,  63  N.  Y. 
622 ;  SewM  v.  City  of  Cohoes,  75  id.  45  :  MorrelZ  v.  Pech  88 
id.  398.) 

Edward  C.  James  for  respondent.  If  plaintiff's  fall  was 
occasioned  by  the  ice  formed  upon  the  sidewalk  by  the  water 
spilled  upon  it  an  hour  or  two  previously,  she  cannot  recover. 
(76  N.  Y.  329,  386 ;  47  id.  639.)  The  court  submitted  to  the 
juiy  the  question  of  plaintiff's  concurring  negligence,  instruct- 
ing them  that  she  could  not  recover  if  she  was  injured  in  con- 
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sequence  of  her  own  lack  of  care  and  the  general  verdict  found 
for  the  defendant  settled  in  its  favor  every  litigated  question 
of  fact.  (43  Barb. ;  affirmed,  41  K  Y.  620 ;  Code,  §  1337 ;  87 
N.  T.  514 ;  50  id.  53,  55  ;  53  id.  25,  27  ;  67  id.  52,  55 ;  76  id. 
52,  55.)  The  common  council,  having  the  power  to  order  the 
old  sidewalk  to  be  rebuilt  on  a  new  plan,  had  the  correspond- 
ing right,  under  the  decision  of  this  court,  in  this  case,  to  per- 
mit the  adjoining  owner  to  rebuild  it  on  the  new  plan,  and 
adopt  it  by  acquiescence  after  it  was  completed.  .  {Lansing  v. 
Toolan,  37  Mich.  152 ;  HiUer  v.  Sha/ron  Springs^  28  Hun, 
344 ;  SavUhury  v.  Ithaca j  94  N.  T.  27.)  A  general  exception 
to  every  refusal  and  modification  made  by  the  court  in  the 
charge,  even  if  taken  publicly,  could  not  be  available.  {Smedes 
V.  B.  <&  R.  B.  B.  B,  Co.,  88  N.  Y.  14,  23  ;  Tweed  v.  Dams, 
1  Hun,  252.)  It  was  the  duty  of  the  plaintiff's  counsel  at  the 
close  of  the  charge  to  call  the  attention  of  the  court  to  any  one 
of  the  requests  as  to  which  he  required  more  specific  instruc- 
tions. (Walsh  V.  KeUy,  40  N.  Y.  556 ;  BeU  v.  MoMaster, 
16  Weekly  Dig.  470 ;  Zahriskie  v.  Smith,  13  N.  Y.  322  ;  Code, 
§  995;  45  N.  Y.  Super.  Ct.  240.) 

Danforth,  J.  In  November,  1879,  the  plaintiff  fell  upon 
the  sidewalk,  on  Lake  street,  in  the  city  of  Ogdensburgh,  and 
was  injured.  She  brought  this  action  for  compensation.  Upon 
the  trial  the  case  was  given  to  the  jury  as  one  in  which  the 
evidence  would  permit  a  finding  that  the  plaintiff's  injuries 
were  caused  by  the  unsafe  and  dangerous  condition  of  the  side- 
walk, and  they  were  directed  to  inquire  whether  the  accident 
was  owing  to  a  defect  caused  by  the  plan  or  grade  of  the  walk 
as  designed  or  approved  by  the  defendant  or  its  negligence  in 
reparation  according  to  that  plan.  If  the  former,  the  court  said 
no  recovery  could  be  had,  but  if  the  latter,  the  city  would  be 
liable.  And  this  doctrine  of  non-liability  was  exhibited  very 
clearly  by  the  statement  of  the  trial  judge  that  the  common 
council  had  the  right  to  adopt  the  grade  which  had  been  cre- 
ated or  made  by  the  owner  of  the  lot ;  that  approval  might  be 
inferred  from  its  silence,  and  that  "  the  city  is  not  liable  if  the 
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common  council  have  omitted  to  disapprove  of  the  grade." 
These  instructions  are,  it  is  claimed,  justified  by  the  decision 
of  this  court  upon  a  former  appeal.  (91  N.  Y.  67.)  It  now  ap- 
peared, however,  by  the  defendant's  records,  that  a  sidewalk  on 
the  street  in  question,  and  embracing  among  others  the  place 
where  the  accident  occurred,  was  ordained  by  the  trustees  of  the 
village  of  Ogdensburgh  in  October,  1855,  to  be  at  least  ten  feet 
wide,  with  two  inches  fall  toward  the  carriage-way  from  a  cer- 
tain fixed  level,  to  be  built  of  plank  or  stone  of  a  quality  and 
after  a  manner  of  arrangement  and  construction  prescribed  with 
much  detail  in  their  resolution.  The  walk  was  built  of  wood 
in  pursuance  of  these  directions,  and  as  appears  of  record  the 
work  was  formally  accepted  by  the  defendant  in  December, 
1866.  It  was  conceded  on  the  trial  that  there  was  no  resolu- 
tion or  other  action  in  the  city  or  village  records  in  relation  to 
the  sidewalk  after  April,  1856,  except  those  that  were  put  in 
evidence.  And  it  does  not  appear  that  any  thing  further  was 
done  by  the  city  in  regard  to  it. 

It  was,  however,  in  evidence  tliat  before  the  year  1875,  the 
grade  of  the  walk  at  this  place  was  changed  by  the  owners  of 
the  premises  upon  more  than  one  occasion,  precisely  to  what 
extent  is  not  shown,  but  some  years  before  the  accident,  and 
about  1875,  the  walk  seems  to  have  been  reconstructed  by  the 
then  owner,  with  planks  varying  in  length  from  five  leet  seven 
inches  to  seven  feet  four  inches,  placed  at  a  different  and  much 
greater  angle  from  that  named  in  the  resolution  of  1865,  and 
so  constructed  as  to  give  a  pitch  of  seven  inches  and  three- 
eighths  of  an  inch  to  the  walk  thus  narrowed  instead  of  a  fall 
of  two  inches  in  ten  feet.  In  other  respects,  both  as  to  mate- 
rial and  manner  of  adjusting  it,  changes  were  made  so  that  the 
walk  settled  and  became  uneven.  It  was  more  sloping  than 
other  walks  in  this  vicinity,  and  "  three  or  four  inches  different 
from  those  on  either  side ; "  it  was  difficult  to  walk  on  it,  and 
its  condition  was  such  as  made  it  proper  for  consideration  by 
the  jury. 

But  the  learned  trial  judge  at  the  request  of  the  defendant's 
counsel,  under  the  plaintiff's  exception,  instructed  the  jury  that 
SiOKELS  —  Vol.  LII.  31 
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the  defendant  cannot  be  held  liable  for  any  fault  in  the  plan  of 
the  walk,  and  hence  not  liable  for  the  steepness  of  the  slope  or 
incline  from  the  platform  to  the  curbstone ;  and  again :  "  that 
if  the  slope  caused  the  plain  tilBE  to  fall,  she  pannot  recover ; " 
and  again :  "  that  the  whole  duty  of  the  defendant  was  dis- 
charged by  keeping  the  walk  in  ordinarily  good  repair,  accord- 
ing to  the  plan  on  which  it  was  rebuilt,"  and  being  requested 
by  the  plaintiffs  counsel  to  instnict  the  jury :  First,  "that  the 
plan  once  adopted  and  the  work  constructed  thA-eon,  an  un- 
authorized change,  whereby  it  became  unsafe,  after  reasonable 
time  for  notice,  the  city  may  be  liable  as  for  negligence,"  de- 
clined so  to  charge,  on  the  ground  that  the  evidence  i-aises  the 
presumption  that  the  common  council  assented  to  the  change. 
Second,  That  "  the  exercise  of  judicial  discretion  is  usually  an 
affirmative  act.  Once  exercised  the  ministerial  duty  of  discre- 
tion and  repair  is  not  presumed  to  have  changed  into  a  re-exer- 
cise of  that  judicial  discretion  by  a  mere  sufferance  of  a  negli- 
gent repairing  without  some  deliberate  or  authoritative  act  of 
the  city  officials  to  indicate  such  departure."  This  also  was 
declined. 

Some  criticism  is  made  by  respondent's  counsel  as  to  the  man- 
ner in  which  these  requests  were  presented  to  the  court  and  the 
disposition  made  of  them,  but  they  appear  in  the  case  to  have 
been  presented  to  the  trial  judge  before  the  charge,  and  to  each 
of  those  above  referred  to,  an  exception  is  noted  by  him  to  the 
refusal  of  the  court.  The  ease  thus  settled  is  conclusive.  {Hunt 
V.  £loo?ne7',  13  N.  Y.  341.) 

We  think  the  exceiptions  were  well  taken.  Upon  the  first 
appeal,  no  record  evidence  of  the  defendant's  action  in  relation 
to  the  first,  or  second,  or  other  sidewalk  was  produced,  but  it  was 
assumed  that  both  the  original  construction  of  the  walk  and 
its  change  were  designed  by  the  defendant,  and  while,  as  was 
then  said,  "  There  was  some  evidence  on  the  part  of  the 
plaintiff  tending  to  show  that  the  new  walk  was  steeper  than 
the  old  one,  it  was  not  very  clear  what  the  difference  was,  or  that 
the  change  was  of  a  radical  character  ;  the  old  plan  was  followed 
substantially  in  the  building  of  the  new  walk."   (91  N.  Y.  67.) 
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And  our  decision  was  put  upon  the  ground  that  as  the  original 
plan  required  the  exercise  of  judicial  discretion  in  establishing 
the  grade,  it  must  be  assumed  that  such  discretion  was  also  exer- 
cised in  carrying  out  the  plan  in  laying  down  and  constructing 
the  new  walk  ;  and,  as  the  action  of  the  plaintiff  could  not  be 
maintained  upon  the  ground  that  the  original  plan  was  defect- 
ive, it  was  not  apparent  in  what  way  it  could  be  upheld  by 
reason  of  the  alleged  change  in  the  grade. 

In  substance,  that  as  both  proceedings  were  within  the 
judicial  discretion  of  the  defendant,  negligence  could  not  be 
asserted  upon  the  plan  itself,  and  if  there  are  remarks  in  the 
opinion  of  the  learned  judge  who  prepared  the  opinion  for  the 
court  on  that  occasion,  which  seem  to  go  further,  they  must 
be  taken  with  the  facts  then  appearing,  in  which  there  was  no 
substantial  or  unauthorized  departure  from  the  original  plan, 
nor  any  negligence  or  fault  in  the  construction  of  the  walk,  or 
its  condition,  which  made  the  way  dangerous  for  travel. 
These  circumstances  now  appear.  Nor  are  we  able  to  find  evi- 
dence that  the  common  council  assented  to  the  change.  It 
may  be  conceded  that  as  that  body  might  design  a  plan,  so 
they  might  by  proper  action  adopt  a  walk  already  constructed, 
and  in  that  way  secure  to  the  city  the  same  immunity.  But 
this  must  be  indicated  by  formal  corporate  action.  Neither 
knowledge  of  individual  members  of  that  body  that  a  change 
has  been  made,  nor  the  omission  of  the  body  itself  to  object, 
can  take  its  place.  Power  is  conferred  upon  the  authorities  of 
the  city  to  direct  the  manner  of,  and  superintend  the  making 
and  repairing  of  sidewalks.  (Laws  of  1868,  vol.  1,  chap.  335, 
§  20,  subd.  12;  Laws  of  1873,  chap.  406,  §  17,  subd.  12.)  But 
its  exercise  is  not  left  to  their  discretion,  it  is  imposed  upon 
them  as  a  duty  (§  20).  Over  certain  other  matters  they  are 
given  discretionary  powers  (§  21),  but  as  to  this  the  language 
is  imperative  (§  20),  viz.:  "  It  shall  be  the  duty  of  the  common 
council,  and  they  shall  have  the  power."  So  the  charter  pre- 
scribes the  manner  in  which  its  action  shall  be  made  known. 
It  declares  that  ^^  it  shall  only  transact  business  as  a  board  sit- 
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ting  in  public  (id.,  §  17),  and  that  all  its  acts  shall  be  entered 
on  the  city  journal.   (Id.) 

It  is  said  by  the  respondent,  that  under  section  26  of 
the  charter,  by  which  the  common  council  *'  have  the  power  to 
cause  any  sidewalk  to  be  raised,  leveled,  graded,  flagged,  or 
planked  in  such  manner  and  with  such  materials  as  they  may 
deem  proper,"  sidewalks  previously  built  are  included,  and  he 
argues  that  under  it  the  common  council  had  the  power  to 
order  the  old  sidewalk  to  be  rebuilt  on  a  new  plan.  This  has 
been  conceded.  But  the  same  section  declares  that  its  action 
in  this  respect  shall  be  authorized  by  a  vote  of  two-thirds  of 
all  the  members  thereof,  and  while  lot-owners  may  be'  per- 
mitted to  work  out  the  improvement  so  ordered,  it  can  only 
be  after  notice  by  the  common  council  specifying  the  improve- 
ment to  be  made,  of  what  material,  and  the  manner  in  which 
they  require  the  same  to  be  done  (§  26).  These  are  matters 
of  record,  and  none  of  them  appears  to  have  been  observed.  On 
the  contrary,  the  very  omission  of  the  common  council  to  do 
its  duty  in  respect  to  the  walk  in  question  has  been  received 
in  place  of  such  observance.  So  that  the  neglect  of  a  statu- 
tory duty  has  been  held  to  be  corporate  acquiescence  in,  or 
adoption  of,  a  walk  which  it  did  not  authorize,  and  of  which 
it  took  no  notice  until  brought  into  court  to  answer  for  negli- 
gence in  permitting  an  unfit  and  dangerous  way  to  incumber 
the  street  which  it  was  bound  to  make  safe  for  travel. 

The  practice  of  the  common  council,  if  such  there  was,  of 
allowing  owners  of  sidewalks  to  rebuild  them  without  affirma- 
tive action  on  its  part,  and  to  omit  all  notice  of  such  proceed- 
ing unless  the  work  was  unsatisfactory,  cannot  take  the  place 
of  the  formal  legislative  proceedings  which  the  charter  requires, 
nor  be  an  answer  to  the  claim  of  one  injured  in  consequence 
of  defects  of  which  the  city  had  notice ;  nor  can  a  disregard 
of  such  notice  be  considered  a  judicial  adoption  of  the  plan  by 
reason  of  which  they  were  occasioned.  On  the  contrary,  it 
would  be  a  denial  of  justice  If  a  court  did  not  hold  that  these 
defects  and  conceded  notice  of  them  to  the  city  were  to  be 
considered  as  elements  going  to  make  up  a  cause  of  action. 
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{Clemence  v.  City  of  Auburn^  66  N.  Y.  334 ;  Sauisbury  v. 
YUlage  of  Ithaca,  94  id.  27.) 

Without  referring  to  other  exceptions,  we  think  those 
already  mentioned  should  be  sustained,  and  they  require  a  new 
trial. 

The  judgment  appealed  from  is,  therefore,  reversed  and  a 
new  trial  granted. 

RuoKB,  Ch.  J.,  Rapallo  and  Andkbws,  J  J.,  concur;  Mil- 
LBR,  Earl  and  Finch,  JJ.,  dissent. 

Judgment  reversed. 


DiDYMirs    Thomas,    Respondent,    v.  The    Utioa  and  Blaok 
RrvBB  Railroad  Company,  Appellant. 

Plaintiff's  complaint  contained  two  caases  of  action,  one  to  recover  dam- 
ages  alleged  to  have  been  caused  by  an  embankment  erected  by  defend- 
ant  upon  its  land,  which  turned  the  waters  of  a  stream  and  caased  them 
to  flow  over  plaintiff*a  premises ;  the  other  to  recover  damages  for 
an  alleged  breach  of  duty  on  the  part  of  defendant  in  neglecting  and 
refusing  to  erect  and  maintain  a  farm  crossing.  On  demurrer,  hdd^  that 
the  two  causes  of  action  were  improperly  united,  as  the  first  was  "  for  in- 
juries  to  real  property,"  while  the  second  arose  "  upon  contract "  ;  it  being 
for  the  breach  of  an  implied  contract  to  perform  a  statutory  duty;  that  the 
fact  that  such  contract  affects  real  estate  does  not  change  the  nature  of 
the  obligation  so  as  to  make  the  cause  of  action  one  relating  to  real  prop- 
erty within  the  meaning  of  the  Ck>de  of  Civil  Procedure  (§  484). 

(Argued  October  18, 1884 ;  decided  November  25,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  14,  1881,  which  affinned  a  judgment  entered  upon 
an  order  overruling  a  demurrer  to  plaintiffs  complaint  herein. 

The  substance  of  the  complaint  and  the  grounds  of  demurrer 
are  stated  in  the  opinion. 

A.  M.  Bea/rdsley  for  appellant  Although  the  distinction 
of  actions  by  defining  them  as  ex  delicto  and  ex  contractu  is 
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not  in  terms  adopted  by  the  Code,  under  it  causes  of  action  of 
the  two  characters  cannot  be  joined  in  the  same  complaint 
unless  they  arise  out  of  the  same  transaction,  or  transactions 
connected  with  the  same  subject  of  action.  {Keep  v.  Kauf- 
mariy  56  N.  T.  330-3 ;  Wiles  v.  Suydam,  64  id.  173  ;  Flynti 
V,  Bailey^  50  Barb.  78.)  The  courts  do  not  favor  the  submis- 
sion at  the  same  time  of  many  issues  to  a-  jury.  {Sweet  v. 
Ingerso7ij  12  How.  Pr.  331.)  The  action  to  secure  compensa- 
tion for  failure  to  perform  is  one  on  an  implied  promise,  that 
is,  contract.  (  Wiles  v.  Sxiydam,  64  N.  Y.  173,  176  ;  Keep  v. 
Kaufmom^  56  id.  332,  333 ;  Inhabitants  of  Booth  v.  Freeport^ 
5  Mass.  326,  marg.  p.;  Watson  v.  Camhridge^lh  id.  286; 
Bank  of  GolumMa  v.  Patterson^  7  Cranch,  806  \  N,Y.&  N. 
H.  R.  B.  Co.  V.  Schuyler,  34  N.  Y.  30,  85,  86.) 

A,  Cdtnim  for  respondent.  The  second  cause  of  action  is 
for  injuries  to  real  property,  and  is  properly  joined  with  the 
cause  of  action  stated  in  the  first  count.  (Code  of  Civ.  Pro., 
§  484,  subd.  4.)  Any  and  every  diminution,  by  the  willful  or 
negligent  act  or  omission  of  another,  of  the  vaUie  of  the  land 
or  of  its  free  use  and  enjoyment,  is  an  injury  to  real  property 
and  subjects  the  wrong-doer  to  an  action  in  tort  for  damages. 
{Bdl  v.  Ry  Co.,  10  C.  B.  N.  S.  [100  Eng.  C.  L.]  307 ;  Ejnller 
V.  Myers,  6  Hurlst.  &  Norm.  54,  56 ;  1  Addison  on  Torts,  13, 
14,  17-18  ;  1  Hilliard  on  Torts,  1  and  note ;  Wetinore  v.  Pot- 
ter,  92  N.  Y.  77.)  The  statute  imposed  upon  the  company 
the  absolute  duty  to  provide  a  crossing  for  the  use  of  the 
plaintiff,  who  owns  the  land  on  both  sides  of  its  road.  (Laws 
of  1850,  chap.  233,  §  44 ;  Wademan  v.  A,  c6  S.  R,  R.  Co,,  51 
N.  Y.  570;  1  Addison  on  Torts,  13-14,  17;  Moak's  Underbill 
on  Torts,  18,  Eule  5  ;  Rich  v.  R,  R,  Co.,  87  N.  Y.  382,  390 ; 
Wiley  V.  MuUedy,  78  id.  310,  313,  314.)  The  demurrer  was 
properly  overruled,  and  the  judgment  and  orders  appealed 
from  should  be  affirmed,  with  costs;  and  no  leave  to  withdraw 
the  demurrer  and  answer  over  should  be  given.  {Fisher  v. 
Goidd,  9  Weekly  Dig.  44 ;  Whiting  v.  Mayor,  etc.,  37  N.  Y. 
600 ;  Bank  v.  McFeely,  3  Hun,  701.)    The  judgment  appealed 
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from  shonid  be  affirmed,  or  if  reversed,  the  plaintiflE  should  be 
allowed  to  amend  or  to  divide  this  action  into  two  actions 
without  or  with  costs  to  abide  the  event  of  the  action.  {Orout 
V.  Cooper,  5  Hun,  423,  424-6.)  . 

Miller,  J.  This  case  arises  upon  a  demurrer  to  the  plaint- 
iff's complaint  on  the  ground  that  it  contains  two  causes  of 
action  which  are  improperly  united.  The  first  cause  of  action 
alleges,  in  substance,  that  the  defendant  erected  and  wrong- 
fully and  unlawfully  maintains  a  heavy  wall  on  the  easterly 
side  of  a  stream  flowing  southwardly  through  the  village  of 
Remsen  for  the  protection  of  its  road-bed,  by  means  whereof 
the  stream,  in  time  of  high  water,  is  turned  into  and  through 
the  dwelling-house  and  grounds  of  the  plaintiff  on  the  west 
bank  of  the  stream,  whereby  the  property  was  damaged.  The 
second  cause  of  action  sets  forth  that  the  plaintiff  is  the. 
owner  and  possessor  of  a  wood  and  timber  lot  in  the  town 
of  Remsen,  containing  some  forty-four  acres ;  that  the  de- 
fendant's road  crosses  this  diagonally,  dividing  it  into  two 
parcels  ;  and  that  plaintiff  can  only  reach  one  of  them,  or  pass 
from  one  parcel  to  the  other  by  crossing  the  railroad  track  or 
by  going  a  long  distance  around  and  crossing  lands  owned  and 
occupied  by  other  persons.  It  then  avers  the  statutory  duty 
of  the  defendant  to  erect  and  maintain  fences  with  openings, 
or  gate  or  bars,  and  farm  crossings  for  the  use  of  the  owners  of 
lands  adjoining  the  railroad,  and  its  neglect  and  refusal,  upon 
request,  to  do  so,  for  plaintiff's  use,  and  leaving  no  passage  or 
farm  crossing,  etc.,  to  the  damage  and  injury  of  the  plaintiff. 
The  only  question  to  be  determined  is,  whether  the  two  causes 
of  action,  set  forth  in  the  complaint,  can  be  properly  united  in 
the  same  action  under  the  provisions  contained  in  section  484 
of  the  Code  of  Civil  Procedure.  This  section  provides  that 
the  plaintiff  may  unite  in  the  same  complaint  two  or  more 
causes  of  action,  in  the  several  cases  which  are  enumemted,  and 
among  others  "  for  injuries  to  real  property."  (Code  of  Civ. 
Pro.,  §  484,  subd.  4.)  It  is  very  manifest  that  the  first  cause 
of  action,  in  the  complaint  herein,   is  to  recover  damages. 
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within  the  meaning  of  subdivision  4  above  cited,  '*  for  in  janes 
to  real  property." 

A  more  difiicalt  question  arises  as  to  the  second  cause  of 
action.  The  complaint,  as  ^mended,  after  a  portion  of  the 
same  had  been  stricken  out  by  an  order  of  the  court,  claims 
to  recover  damages  sustained  by  reason  of  a  failure  of  de- 
fendant to  perform  its  statutory  duty.  The  gist  of  the  ac- 
tion is  this  failure  of  the  defendant  to  perform  a  duty  enjoined 
upon  it  by  law,  in  consequence  of  which  the  plaintiff  has 
sustained  injuries  for  which  he  is  entitled  to  recover  dam- 
ages. This  second  cause  of  action  arises  upon  an  implied  con- 
tract or  obligation  of  the  defendant  to  perform  a  duty  required. 
Tiie  duty  is  imposed  by  statute  and  an  implied  promise  of  per- 
formance arises  by  reason  thereof.  In  N.  Y.  cfe  N.  H.  H.  £, 
Co.  v.  Schuyler  (34  N.  Y.  85)  it  is  laiddown  by  Davis,  J.,  that 
/'all  duties  imposed  upon  a  corporation  by  law  raise  an  im- 
plied promise  of  performance."  (See,  also,  Inhahitanta  of 
Booth  V.  Freeport^  5  Mass.  326.)  The  duty  imposed  upon  the 
corporation  here  was  to  make  and  maintain  fences  and  provide 
farm  crossings  for  the  plaintiff,  and  an  implied  obligation  or 
promise  was  thus  created  which  the  defendant  was  bound  to 
fulfill,  and  for  a  failure  to  perform,  an  action  for  damages 
would  lie.  Such  action  clearly  related  to  a  violation  of  the 
contract  by  the  defendant,  and  the  fact  that  such  contract 
affected  the  real  estate  did  not  change  the  nature  of  the  obli- 
gation so  as  to  make  the  cause  of  action  one  relating  to  real 
estate  and  not  to  the  implied  promise  or  contract. 

The  plaintiff,  in  the  second  cause  of  action,  did  not  claim 
damages  for  any  injury  to  the  land,  but  merely  for  the  incon- 
venience  arising  from  his  being  compelled  to  cross  the  lands  of 
other  parties  or  to  go  a  long  ways  around  the  land  or  to  cross 
the  railroad  track.  These  inconveniences  constitute  the  basis 
of  the  claim  for  injuries  sustained  by  the  plaintiff,  and  as  set 
forth  had  no  relation  to  any  injury  sustained  to  the  land  itpelf. 
An  injury  to  the  real  property  does  not  consist  in  a  failure  to 
perform  a  duty  which  relates  to  the  use  of  the  same  in  a  con- 
venient  and  proper  manner,  but  it  must  be  a  trespass,  tort,  or 
some  act  which  takes  away  from  or  reduces  the  value  of  such 
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property.  A  failure  to  perform  a  duty  can  scarcely  be  regarded 
as  taking  away  any  value  from  the  property  as  it  existed.  It 
merely  leaves  such  property  in  the  same  condition  as  it  was 
previously.  Its  condition  was  not  changed  by  any  such  neglect 
on  the  part  of  the  defendant,  from  what  it  was  before  such 
neglect  occurred.  Its  value  was  the  same  after  the  failure  to 
perform  as  it  was  before,  and  hence  no  injury  was  inflicted 
thereby.  The  performance  of  this  duty  might  add  to  the  value 
of  the  real  property,  but  a  failure  to  perform  would  not  lessen 
or  impair  its  value. 

The  position  of  the  respondent's  counsel,  that  any  obstruc- 
tion to  the  use  of  real  property  diminishes  its  value,  and  hence 
the  failure  to  perform  the  duty  imposed  was  an  injury  to  the 
real  estate,  is  without  force.  If  the  failure  to  perform  the  duty 
was  an  obstruction,  such  obstruction  existed  before  the  failure 
occurred,  and  hence  it  cannot  be  claimed  that  such  failure 
affected  the  land  itself.  Nor  can  it  be  said  that  the  failure  of 
the  defendant  to  provide  farm  crossings  constituted  a  breach 
of  duty  coupled  with  injury  which  made  up  a  tort.  The  neg- 
lect of  the  defendant,  of  itself,  was  not  tortious  and  did  not 
directly  affect  the  land.  It  was  merely  a  failure  to  perform  its 
contract  and  not  an  act  of  a  tortious  character. 

Tlie  second  cause  of  action  in  the  plaintiff's  complaint,  we 
think,  comes  within  the  provisions  of  the  first  subdivision  of 
section  484  of  the  Code  as  to  contracts,  express  or  implied. 

No  claim  is  made  by  the  respondent's  counsel  that  the  second 
cause  of  action  is  within  the  meaning  of  the  ninth  subdivision 
of  section  484,  in  I'eference  to  claims  arising  out  of  the  same 
transaction,  etc.  There  would  seem  to  be  no  ground  for  claim- 
ing that  both  the  plaintiff's  causes  of  action  arose  out  of  the 
same  transaction  or  were  connected  with  the  same  subject  of 
action. 

The  court  erred  in  overruling  the  demurrer,  and  the  judg- 
ment should  be  reversed,  with  leave  to  the  plaintiff  to  amend 
his  complaint  upon  payment  of  costs. 

All  concur. 

Judgment  reversed. 
SiCKELS  —  Vol.  LII.  32 
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James  H.  Bennett  et  al.,  Respondents,  v.  Andrew  H.  Cul- 
ver, Appellant. 

In  January,  1858,  B.,  bemg  the  owner  of  certain  real  estate,  entered  into  a 
contract  with  a  corporation,  the  *^  Washington  Cemetery/'  by  the  terms 
of  which,  in  consideration  of  $10  and  the  '* premises"  thereinafter 
stated,  B.  **  granted,  sold"  and  **  conveyed "  to  said  corporation 
**and  assigns  forever"  the  said  real  estate.  The  ** premises"  re- 
ferred to  in  the  consideration  clause  were  declared  to  be  among 
others,  that  the  corporation  shall  pay  to  B.,  or  his  assigns,  during 
his  life,  or  to  **hi8  assigns  *  *  *  heirs,  legatees,  executors  or  adminis- 
trators after  his  decease,"  a  specified  sum  for  each  lot  sold  by  the  corpo- 
ration  as  a  burial  place,  which  sales  were  limited  to  a  fixed  rate ;  B. 
to  be  "  entitled  to  the  grass,  wood,  timber  and  other  produce  of  the  soil 
of  all  parts  of  said  land  which  may  remain  unsold  *  *  *  until  all 
such  land  shall  be  sold  in  lots  as  aforesaid,  and  have  interments  therein." 
In  case  of  non-fulfillment  by  the  corporation  of  any  of  the  "  premises," 
it  was  declared  that  the  right  of  soil  of  all  lots  unsold  shall  revert  to 
B.,  his  heirs,  etc.,  such  reversion,  however,  not  to  prejudice  the  right  of 
the  corporation  to  sell,  in  conformity  with  the  *'  premises."  Following 
this  was  an  fiobendum  clause  by  which  the  corporation  was  ^'to  have  and 
to  hold  the  *  ♦  *  above-described  premises  with  the  appurtenances 
*  *  *  forever,  in  conformity  to  the  premises "  thereinbefore  stated. 
Then  followed  a  covenant  on  the  part  of  B.  to  the  efi«ct  that  the  corpo- 
ration shall  quietly  *'  possess  and  enjoy  "  the  said  land  "subject  and  in 
conformity  to  the  *  premises  •  *  *  »  stated  and  agreed  upon."  The 
said  corporation  never  sold  any  lots  as  contemplated,  and  no  portion 
of  the  lands  was  used  for  cemetery  purposes.  B.  until  his  death 
and  thereafter  his  heirs,  continued  in  possession  of  the  land,  cultivating 
and  using  the  same  for  agricultural  purposes  until  March,  1880,  when 
defendant,  who  claimed  under  a  conveyance  upon  sale  on  execution 
against  said  corporation,  took  possession,  excluding  B.'s  heirs  therefrom. 
In  an  action  of  ejectment  by  said  heirs,  fields  that  while  the  agreement 
contained  express  and  technical  terms  conveying  the  fee,  yet  it  appeared 
by  the  whole  thereof,  that  this  was  intended  to  be  merely  conditional ; 
that  the  conditions  are  not  subsequent,  but  upon  their  performance  the 
grantee's  right  depends ;  and,  as  there  had  been  no  performance,  the  cor- 
poration had  no  interest  which  could  be  taken  on  execution  ;  that  de- 
fendant therefore  acquired  no  title  and  plaintifis  were  entitled  to  recover. 

(Argued  October  16,  1884;  decided  November  25, 1884.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  September  12, 
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1882,  which  reversed  a  judgment  in  favor  of  defendant,  entered 
upon  a  decision  of  the  coart  on  trial  withoat  a  jury. 

This  was  an  action  of  ejectment. 

The  plaintiffs  sought  to  recover  possession  of  certain  land 
described  in  the  complaint  as  situated  in  the  towns  of  New 
Utrecht  and  Gravesend,  in  the  county  of  Kings,  upon  which 
they  alleged  the  defendant  on  the  28th  of  March,  1880,  wrong- 
fully entered  and  "withholds  from  them."  The  answer  denies 
all  the  allegations  of  the  complaint,  and  avers  that  on  the  day 
named,  and  for  a  long  time  prior  thereto,  the  defendant  was 
and  now  is  owner  and  in  possession  of  the  land.  On  the  trial 
it  appeared  that  one  James  A.  Bennett  became  the  owner  of 
the  land  in  1825,  and  on  the  25 th  day  of  January,  1853,  joined 
with  the  trustees  of  the  Washington  cemetery  in  the  execution 
of  an  agreement  relating  to  it.  The  instrument  by  its  terms  is 
executed  between  Bennett,  as  party  of  the  first  part,  "  and  the 
corporation  known  as  the  Washington  cemetery,  as  party  of 
the  second  part ; "  it  recites  that  Bennett,  *'  in  consideration 
of  the  sum  of  $10  (and  the  premises  hereinafter  stated),  lawful 
money  of  the  United  States  to  him  in  hand  paid  "  by  the  party 
of  the  second  part,  "  has  granted,  sold  and  conveyed,  and  does 
grant,  sell  and  confirm  unto  them  and  their  assigns  forever  " 
certain  described  real  estate  which  is  conceded  to  be  that  in 
qiiestion,  "  containing  one  hundred  acres  of  land  and  wood- 
land," and  then  declares  that  the  ^' premises  ^^  referred  to  in 
the  consideration  clause,  are  that  the  said  party  of  the  second 
part  shall  pay  half-yearly,  from  the  date  of  this  conveyance,  to 
the  party  of  the  first  part,  or  his  assigns,  during  his  life-time, 
or  to  his  attorney,  agent,  assigns,  or  to  his  heir  or  heirs,  legatees, 
executors  or  administrators  after  his  decease,  "  the  sum  of  $40  for 
each  and  every  lot  of  four  hundred  square  feet  of  land,  and  in 
proportion  for  a  larger  or  smaller  lot,  which  the  party  of  the 
second  part  shall  dispose  of  in  any  manner  whatsoever  as  a 
place  for  the  burial  of  the  dead,  and  $3  for  each  grave  opening 
until  all  the  land  described  in  this  deed,  or  such  part  of  it  as 
may  remain  after  the  satisfaction  of  an  existing  mortgage 
thereon,  shall  be  sold  for  cemetery  purposes  only ;  and  the 
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party  of  the  first  part,  his  assigns,  heirs  or  legatees,  shall  be 
entitled  to  the  grass,  wood,  timber  and  other  produce  of  the 
soil  of  all  parts  of  said  land  which  may  remain  unsold  in  con- 
formity to  the  conditions  of  this  deed,  until  all  such  land  shall 
be  sold  in  lots  as  aforesaid  and  have  interments  therein.  And 
the  party  of  the  second  part  agrees  with  the  party  of  the  first 
part  that  no  lot  of  four  hundred  square  feet  shall  be  sold  for  less 
tJian  $80,  or  in  proportion  for  more  or  less  land,  unless  the  trust- 
ees shall  deem  a  less  sum  than  $4:0  per  lot  sufficient  for  improv- 
ing the  ground  and  for  other  purposes  than  the  purchase-money  ; 
and  it. is  further  agreed  between  the  parties  to  this  instrument 
that  no  interments  shall  be  made  in  that  part  of  the  land  hereby 
conveyed  lying  in  the  town  of  New  Utrecht  until  all  that  part 
of  the  land  lying  in  Gravesend  shall  have  been  sold  and  inter- 
ments made  therein  ;  and  that  in  case  of  the  non-fulfillment  by 
the  party  of  the  second  part  of  any  of  the  premises  on  which 
this  conveyance  is  given,  the  right  of  soil  of  all  lots  without 
interments  shall  revert  to  the  party  of  the  first  part,  his  heirs, 
assigns,  executors,  administrators  or  legatees,  but  which  rever- 
sion shall  not  prejudice  the  right  of  the  cemetery  or  corpora- 
tion to  sell  said  land  in  a  just  and  honorable  manner  in  con- 
formity to  said  premises  according  to  the  true  intent  of  this 
conveyance  *  *  *  *  to  have  and  to  hold  the  above 
*  *  *  *  described  premises  with  appurtenances,  unto  the 
said  party  of  the  second  part  and  assigns  forever,  in  conform- 
ity to  the  premises  hereinbefore  stated." 

Then  follows,  among  others,  a  covenant  "  that  the  said  party 
of  the  second  part  and  assigns  shall  quietly  possess  and  enjoy 
the  ^said  land,'  subject  and  in  conformity  to  the  premises 
hereinbefore  stated  and  agreed  upon." 

In  conclusion  it  recites  that  "  the  parties  to  these  presents 
have  hereunto  interchangeably  set  their  hands  and  seals,"  and 
is  executed  by  Bennett  and  also  by  several  persons,  who,  in  the 
acknowledgment  of  its  execution  or  ratification,  as  by  the  paper 
it  is  termed,  are  described  as  "  trustees  of  the  Washington  ceme- 
tery, the  party  of  the  second  part,"  and  they  therein  declare  that 
"  each  and  all  accept  and  ratify  the  foregoing  conveyance  with 
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all  its  premises,  conditions,  stipulations  and  covenants  on  be- 
half of  the  said  corporation." 

It  was  found  by  the  trial  court  that  James  A.  Bennett  died 
in  1863,  leaving  the  plaintiflfs  his  only  children  and  heirs  at 
law ;  that  at  the  time  of  the  execution  of  the  above  instrument 
he  was  in  possession  of  the  premises,  and  continued  in  posses- 
sion of  them  until  his  death,  ^^cultivating  and  using  the  same 
for  agricultural  purposes,  and  taking  and  using  the  grass,  wood, 
timber  and  other  produce  of  the  soil  thereof  " ;  and  after  his 
death  the  plaintiffs  as  his  heirs  continued  to  occupy,  cultivate, 
etc.,  until  on  or  about  the  27th  day  of  March^  1880. 

It  was  also  found  that,  '^  since  the  conveyance  made  by  James 
A.  Bennett  to  the  Washington  cemetery,  the  premises  described 
in  the  complaint,  nor  any  part  thereof,  have  been  used  or  sold 
for  cemetery  purposes  as  a  place  for  the  burial  of  the  dead." 

The  trial  court  also  found  that  the  Washington  cemetery  was 
a  corporation  duly  organized  under  the  laws  of  the  State  of 
New  York,  and  by  virtue  of  the  instrument  above  recited,  be- 
came and  was  the  owner  in  fee  of  said  land,  until  the  24th  day  of 
October,  1877,  when  it  was  sold  to  the  defendant  under  exe- 
cutions issued  upon  judgments  against  the  cemetery  association, 
and  no  redemption  having  been  had,  was  conveyed  to  him 
November  26,  1879,  and  that  he  thereupon  became  its  owner 
in  fee-simple  and  entitled  to  the  possession  thereof,  and  *'  that 
on  or  about  said  27th  day  of  March,  1880,  and  while  the  plaint- 
iffs were  in  the  possession  and  using  the  premises  described  in 
the  complaint,  the  defendant "  removed  them  ''  and  took  posses- 
sion thereof,  and  has  ever  since  excluded  them  therefrom.-' 

The  trial  court  dismissed  the  complaint. 

John  H.  Bergen  for  appellant.  Conditions  subsequent,  in 
deeds  especially  when  relied  on  to  work  a  forfeiture,  must 
be  created  by  express  terms  or  clear  implication,  and  are  con- 
strued strictly.  (2  Washb.  on  R.  P.  [ith  ed.]  7 ;  Oadbury  v. 
Sheppard,  27  Miss.  203 ;  LvMow  v.  N.  T.  c&  H,  B,  R.,  12 
Barb.  440;  Merrifidd  v.  Cdbleigh,  4  Cush.  178,  184;  Broad- 
gtreet  v.  Clark,  21  Pick.  389 ;   Mc  WiUiams  v.  iVwiy,  2  S.  <fe 
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R  513;  Martin  v.  Ballou,  13  Barb.  119;  ffoyt  v.  Kimball^ 
49  N.  H.  327.)  The  deed  in  suit  is  Dot  one  upon  condition. 
The  "  premises  '^  are  expressly  made  a  part  of  the  "  considerar 
tion," '  and  amount  to  nothing  more  than  a  covenant  or  agree- 
ment on  the  part  of  the  cemetery  to  pay  one-half  of  the  pur- 
chase-money of  each  lot  sold,  and  $3  for  each  grave  opened, 
upon  a  half-yearly  accounting.  Such  an  agreement  is  not  a 
"  condition."  {Laheree  v.  Garleton^  53  Me.  213 ;  Hawaon  v. 
Ua!^ridgey  7  Allen,  125 ;  Ayer  v.  Emery ^  14  id.  69;  Pochard 
V.  Amesy  16  Gray,  327;  Board  of  Edttcation,  eto.^  v.  Tnos- 
teeSj  63  111.  204.)  Ordinarily  the  failure  of  the  consideration 
of  a  grant  of  land,  or  the  non-fulfillment  of  the  purpose  for 
which  a  conveyance  by  deed  is  made,  will  not  of  itself  defeat 
an  estate.  {Rawaon  v.  Uxbridgey  7  Allen,  129 ;  First  Method- 
ist V.  Old  Colurnhia,  29  Alb.  L.  J.  [Penn.  Sup.  Ct.]  415 ; 
Laheree  v.  Oarletoriy  53  Me.  213 ;  Ayer  v.  Emery ^  14  Allen, 
69.)  The  restrictions  in  the  deed  to  the  Washington  cemetery 
are  void.  {DePeyster  v.  Michxid^  2  Seld.  492, 493  ;  Oxley  v. 
Lane,  35  N.  Y.  346,  347 ;  Van  Renssdaer  v.  Ball,  19  id.  102, 
103;  NicM  v.  The  N.  T.  &  E.  R.  R.,  12  id.  132,  138; 
Fremont  v.  U.  S.,  17  How.  542 ;  H.  S.  v.  Reading^  18  id.  1 ; 
B.  P.  Com.  V.  Armstrong^  45  N.  T.  234 ;  art.  1,  §  15,  Const. 
1846;  4  Kent's  Com.  131;  LitOefield  v.  MoU,  14  R.  I.  [29 
Alb.  L.  J.]  487.)  When  the  grant  and  habendum  are  re- 
pugnant, the  latter  yields  to  the  former.  (2  Washb.  on  R.  P. 
691 ;  4  Cruise's  Dig.  [Greenl.  ed.]  273,  marg.  p. ;  Shep.  Touch. 
129 ;  14, 15  Law  Lib.  [N.  S.]  131 ;  Stuehely  v.  Butler,  HoflFm. 
300  ;  2  Prest.  on  Abst.  of  Titles,  193 ;  10  Bac.  on  Abs.  535 ; 
Oadbury  v.  Sheppard,  27  Miss.  203 ;  Powers  v.  Remsen,  70 
N.  r.  310;  Van  Rensselaer  v.  Ball,  19  id.  103;  De  Peyster 
V.  Michael,  2  Seld.  492,  494.)  The  "premises,"  as  they 
are  called,  contained  in  the  deed  from  James  A.  Bennett 
to  the  Washington  cemetery  were  independent  covenants 
or  agreements,  and  not  conditions  of  the  grant.  (Benjar 
min  on  Sales  [2d  ed.],  451 ;  Rawson  v.  Vxbridge,  7  Allen, 
125 ;  Laheree  v.  Carleton,  53  Me.  213 ;  UnderhiU  v.  8, 
R.   R.    Co.,    20  Barb.   455;    Firdey   v.   King's  Lessees^    8 
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Peters,  346 ;  Ayer  v.  Emory^  14  Allen,  69 ;  Packard  v.  Ames^ 
16  Gray,  327 ;  Nicd  v.  N.  Y.  <&  E.  It.  R.  Co.,  12  N.  Y.  130 ; 
Merrill  v.  Emery^  lO  Pick.  507,  508 ;  People  v.  Manning,  8 
Cow.  297;  Holiamd  v.  Bmddin,  4  Mon.  147;  Brewster  v. 
Kitcked,  1  Salk.  198 ;  Angleaea  v.  Churcli-  Wardens,  6  Q.  B. 
114;  Burton  on  Real  Prop.  854;  Lear  v.  LeggetU  1  Russ.  & 
M.  690 ;  Matcheson  v.  Hewson,  8  Term  R.  517 ;  Smith  v.  Put- 
nam, 3  Pick.  221 ;  Yamold  v.  Moorehotise,  1  Russ.  &  M.  364 ; 
1  Smith's  Lead.  Oas.  [Ist  Am.  ed.]  66;  Lynde  v.  Hough,  27 
Barb.  415 ;  Shea  v.  HaU,  13  Ves.  404 ;  1  Washburn  on  Real 
Prop.  [2d  ed.]  476,  477,  480;  OJdey  v.  Lane,  35  N.  T.  346 
et  seq. ;  Trustees  v.  Lynch,  70  id.  448  et  seq.  ;  Washburn  on 
Easements,  571,  marg.  p. ;  Woolworth  v.  Payne,  74  N.  Y.  196 ; 
Towle  V.  Hemsen,  70  id.  310;  Pierce  v.  Keator,  id.  419.)  An 
involuntary  sale  upon  execution  issued  upon  a  judgment 
against  the  Washington  cemetery  is  not  a  breach  of  the 
"  premises"  (by  whatever  name  they  may  be  called)  contained 
in  the  deed,  not  to  sell  for  other  than  cemetery  purposes,  and 
providing  for  a  forfeiture,  etc.,  in  case  of  breach.  {Jackson  v. 
Corliss,  7  Johns.  531 ;  Jackson  v.  Kipp,  3  Wend.  230 ;  Jack- 
son V.  Silvernail,  15  Johns.  279 ;  Ltvingston  v.  Stickles,  7 
Hill,  236 ;  Overiagh  v.  Petre,  8  Barb.  35 ;  affirmed,  2  Seld. 
510 ;  Jewett  v.  Jewett,  16  Barb.  150  ;  Piggs  v.  Purcell,  66  N". 
Y.  201 ;  BaZey  v.  Ins.  Co.,  80  id.  21;  Hector  of  Christ  P. 
E.  Church  V.  Mack,  93  id.  488  ;  Brewster  v.  KitcheU,  1  Salk. 
198;  Anglesea  v.  Church- Wardens,  6  Q.  B.  114;  Lear  v. 
Leggett,  1  Russ.  &  M.  690;  Yarnald  v.  Moorehouse,  id.  364; 
Matcheson  v.  Hewson,  8  Term.  R.  47 ;  Smith  v.  Pulman,  3 
Pick.  221 ;  1  Smith's  Lead.  Oas.  [1st  Am.  ed.]  ^Q ;  13  Ves. 
404.)  Even  if  the  "  premises  "  can  be  held  to  be  valid,  still  a 
breach,  in  order  to  be  available,  must  be  by  a  grantee's  own 
act,  and  not  one  occasioned  by  a  sale  under  judgments  obtained 
by  third  parties.  {Baley  v.  Homestead  F.  Ins.  Co.,  80  N. 
Y.  22,  23.)  There  is  no  reservation  of  the  possession  of  the 
land  contained  in  the  "  premises "  in  the  deed.  {Pierce  v. 
Keator,  70  K  Y.  419;  2  Washburn  on  Real  Prop.  [2d  ed.] 
105,  par.  16,  17 ;  Humphries  v.  Humphries,  3  Ired.  N.  C. 
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Law,  362;  GatUdweU  v.  Fulton,  31  Penn.  483;  GlemeTU  v. 
Ttywngnujm,  40  id.  841.)  The  action  of  ejectment  being  a  po&. 
sessory  action,  without  the  right  to  exclusive  possession  it  will 
not  lie.  {JELvmyphriea  v.  HumphrieSy  mpra;  CauldweU  v. 
Fulton,  31  Penn.  483 ;  Clement  v.  Tounffman,  40  id.  341.) 

Thomas  E.  PeareaU  for  respondents.  A  reservation  is  con- 
strued by  the  same  rules  as  a  grant.  {French  v.  Carhwrty  1 
N.  Y.  96.)  A  grant  or  reservation  of  the  right  to  the  bene- 
ficial use,  to  the  rents  and  profits,  to  the  income,  to  the  avails, 
or  the  annual  products  of  the  land,  is  an  effectual  grant  or 
reservation  of  an  estate  in  the  land  of  the  same  duration  as 
the  right.  {Emery  v.  Chaee,  6  Greenl.  [233]  198 ;  Jennings  v. 
Carboy,  73  N.  Y.  236-7 ;  Jackson  v.  SwaH,  20  Johns.  85 ; 
Miichener  v.  Atkinson,  63  N.  C.  585 ;  Thompson  v.  Schenck, 
16  Md.  194;  Andreios  v.  Boyd,  5  Greenl.  [199]  169;  Butt&r. 
field  V.  Raskins,  33  Me.  392 ;  Ea/rle  v.  (jrim,  1  Johns.  Ch. 
499  ;  Mott  v.  Coddington,  1  Abb.  [N.  S.]  296-7 ;  Stewart  v. 
Garnet,  3  Sim.  389 ;  Mannox  v.  Greener,  L.  R.,  14  Eq.  Cas. 
462;  4  Kent's  Com.  536;  3  Jarm.  on  Wills  [6th  Am.  ed.], 
434,  note,  16,  33-34,  note;  2  Redf.  on  Wills,  329;  Craig  v. 
Craig,  3  Barb.  Ch.  94,  95 ;  Rev.  Stat.,  Uses  and  Trusts,  §  47.) 
The  interpretation  put  upon  a  deed  by  the  parties  to  it,  by  their 
subsequent  acts  and  conduct  respecting  the  land,  is  entitled  to 
great  weight  when  the  meaning  of  the  deed  is  called  in  question. 
{French  v.  Carhart,  1  N.  Y.  96 ;  Livingston  v.  Tenhroeck, 
16  Johns.  23,  24.) 

Danforth,  J.  Both  parties  claim  under  James  A.  Bennett. 
It  is  conceded  that  the  right  of  each  depends  upon  the  true 
construction  of  the  paper  above  set  out.  As  to  that  the  courts 
have  differed.  We  agree  in  the  conclusion  reached  by  the 
General  Term.  It  accords  with  the  well-settled  rule  that  the 
construction  of  written  instruments  should  be  as  near  to  the 
minds  and  apparent  intent  of  the  parties  as  possible  {French  v. 
Carhart,  1  N.  Y.  96),  and  complies  with  the  statutory  declaration 
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that,  "In  the  construction  of  every  instrument  creating  or  con- 
veying, or  authorizing  the  creation  or  conveyance  of,  any  estate 
or  interest  in  lands,  it  shall  be  the  duty  of  courts  of  justice  to 
carry  into  effect  the  intent  of  the  parties,  so  far  as  such  in- 
tent can  be  collected  from  the  whole  instrument,  and  is  consist- 
ent with  the  rules  of  law."    (1  R.  S.  699,  §  2,  Edmonds'  ed.) 

It  is  plain,  we  think,  that  the  sole  object  of  the  agreement 
was  the  creation  and  establishment  of  a  cemetery,  of  which  the 
grantor  should  be,  in  the  language  of  the  parties,  "  the  first  and 
only  founder,"  and  with  that  end  in  view  its  interpretation  is 
not  difficult.  It  is  true  there  are,  as  the  appellant's  counsel  con- 
tends, express  and  technical  terms  by  which  the  fee  is  granted 
to  the  cemetery  association,  but  on  looking  at  the  whole  instru- 
ment we  find  that  it  was  not  the  grantor's  intention  that  it  should 
be  absolute,  but  merely  conditional.  In  the  first  place  its  extent 
is  so  defined  and  restrained  that  no  right  of  possession  vests  in 
the  corporation  until  a  sale  according  to  the  conditions. of  the 
agreement.  They  are  not  subsequent  conditions,  but  upon  their 
performance  the  grantee's  right  depends.  Then  there  is  the 
express  mutual  covenant  not  confined  to  the  grantor,  but  run- 
ning to  him,  his  assigns,  heirs  or  legatees,  that  they  shall  be 
entitled  to  the  grass,  wood,  timber  and  other  produce  of  the 
soil  of  all  parts  of  the  land  which  may  remain  unsold  in  con- 
formity to  those  conditions.  Another  provision  indicates  the 
understanding  of  the  parties  as  to  the  effect  of  the  instrument. 
Although  in  a  certain  event  the  right  of  soil  even  is  to  revert 
to  the  grantor,  his  heirs,  etc.,  so  that  it  shall  be  added  to  the 
right  of  possession,  it  is  declared  that  such  reversion  shall  not 
prejudice  the  right  of  the  cemetery  to  sell  the  land  '*  in  confor- 
mity to  said  premises  according  to  the  true  intent  of  this  con- 
veyance." 

Again  the  agreement  for  consideration  is  executory,  depend- 
ing entirely  upon  the  actual  sale  of  lots  for  interments,  and 
accompanied  by  no  personal  obligation  on  the  part  of  the  gran- 
tees, except  to  account  to  the  grantor  and  his  assigns  or  heirs^ 
every  half  year,  at  a  fixed  rate,  below  which  they  were  not 
SiCKELS  —  Vol.  LIL  33 
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permitted  to  go,  for  the  lots  sold.  No  other  consideration  is  to 
be  paid,  and  by  express  agreement  and  as  one  of  the  conditions, 
the  purchase-price  is  to  be  derived  from  the  sale  of  the  land  and 
paid  over  to  the  grantor. 

In  the  next  place  there  is  the  explicit  language  of  the  hor- 
ienduTTi  clause  defining  the  estate  and  the  use  for  which  the 
grantees  shall  have  it,  and  so  limiting  it  that  the  cemetery 
"  shall  have  and  hold  "  the  lands  granted  only  "  in  conformity  to 
the  premises"  thereinbefore  stated,  and  to  which  we  have  refer- 
red. So  the  quiet  enjoyment  which  is  covenanted  for  is  de- 
clared to  be  subject  and  "in  conformity  to  the  same  premises." 

Nor  is  there  any  circumstance  in  the  case  which  should  in- 
duce the  court  to  regard  these  conditions,  or  "  premises "  as 
they  are  styled,  with  disfavor,  or  refuse  to  give  effect  to  the 
evident  intention  of  the  grantor  as  expressed,  or  even  implied, 
in  them.  Whether  we  regard,  therefore,  his  purpose  in  exe- 
cuting the  instrument,  or  his  express  words,  the  legal  estate  in 
the  cemetery  must  be  deemed  limited  to  such  an  interest  only 
as  would  enable  it  to  carry  into  effect  his  intention.  So  far  this 
has  not  been  done.  No  part  of  the  property  has  been  sold  or 
used  as  a  place  for  the  burial  of  the  dead,  and  going  further, 
the  learned  counsel  for  the  appellant  declares  that  "  the  ceme- 
tery association  has  not  attempted  to  sell  it,  nor  to  get  possesion 
at  all."  The  defendant  has  succeeded  in  doing  both,  but  un- 
lawfully, for  his  debtor  had  no  interest  in  the  property  to  which 
his  judgments  could  attach,  and  consequently  none  which  could 
be  taken  on  execution. 

As  the  decision  of  the  court  below  is  to  that  effect,  it  should 
be  affirmed,  and  the  plaintiffs  have  judgment  absolute  accord- 
ing to  the  stipulation. 

All  concur. 

Order  affirmed,  and  judgment  accordingly. 


1884.]      Hayes  v.  Fortt-second  St.,  eto.,  R.  R.  Co.        259 


Statement  of  case. 


97^969 

John  Hayes,  Respondent,  v.  The  Forty-beoond  Street  and     i<»  <^ 
Grand  Street  Ferry  Railroad  Company,  Appellant.  |isom 


To  maintain  an  action  to  recover  damages  for  negligence,  plaintiff  must 
prove  facts  warranting  an  inference  of  negligence  on  the  part  of  defend- 
ant ;  he  may  not  recover  upon  facts  as  consistent  with  care  and  prudence 
as  with  the  opposite. 

Plaintiff's  evidence  in  such  an  action  was  to  the  effect  that  he  went  upon 
one  of  the  defendant's  street  cars  and  stood  upon  the  front  platform, 
although  there  were  vacant  seats  inside.  The  car  stopped  to  receive 
other  passengers,  who  entered  hy  the  front  platform  ;  to  facilitate  their 
entry  plaintiff  stepped  down  upon  the  front  step  :  as  he  was  stepping 
up  again,  as  he  testified,  "  the  car  gave  a  sudden  movement  and  pulled 
up/'  and  he  was  thrown  off  and  injured.  It  appeared  that  after  start- 
ing, the  car  did  not  stop  until  after  the  accident.  Held,  that  the  evidence 
fkiled  to  show  any  negligence  on  defendant's  part ;  and  that  a  refusal  to 
nonsuit  was  error. 

As  to  whether  the  provision  of  the  General  Railroad  Act  (§ '  46,  chap.  140, 
Laws  1850),  relieving  a  railroad  company  from  liability  for  injuries  re- 
ceived by  a  passenger  on  the  platform  of  a  car,  when  it  posts  a  notice  in 
the  car  warning  passengers  against  so  riding,  and  furnishes  a  seat  in  the 
car  for  the  passenger,  quare, 

(Argued  October  16,  1884 ;  decided  November  25. 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  depai'tment,  entered  upon 
an  order  made  the  second  Monday  of  December,  1881,  which 
affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a  ver- 
dict, and  affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries  al- 
leged to  have  been  caused  by  the  negligence  of  the  driver  of 
one  of  the  defendant's  street  cars. 

The  material  facts  are  stated  in  the  opinion. 

FreLvrvg  H.  Smith  for  appellant.  Plaintiff  was  guilty  of 
contributory  negligence,  having  stepped  from  the  platform  of 
the  car  to  the  step.  (  Ward  v.  Cent/ral  Park^  etc.,  M.  R,  Co., 
11  Abb.  [JSr.  S.]  411 ;  Olark  v.  Eighth  Ave.  R.  R.  Co.,  36  JT. 
T.  135.)     The  notices  posted  in  the  car,  as  proved,  relieved 
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the  defendant,  and  left  the  plaintiff  to  ride  where  he  did  at  his 
peril.  (3  N.  T.  Stat,  at  Large,  636,  §  46  ;  Ndcm  v.  R.  H. 
Co.,  87  N.  Y.  63 ;    Willis  v.  B.  B.  Co.,  34  id.  670,  676,  677.) 

ff.  D.  Birdsall  for  respondent.  The  defendant  was  clearly 
chargeable  with  negligence  in  the  management  of  the  car. 
{Wylde  V.  JHf.  E.  R.  Co.  of  N.  T.  cfe  Erie  R.  R.  Co.,  53  N. 
Y.  156  ;  Mahar  v.  Central  Park  &  Erie  R.  R.  Co.,  39  N.  Y. 
Snpr.  Ot.  165.)  The  fact  that  plaintiff  had  drank  a  few  glasses 
of  beer  and  whisky  did  not  establish  contributory  negligence 
on  his  part.  {Diokett  v.  Spuyten  DuyvU  <&  Port  Morris  R. 
R.  Co.,  5  Hun,  165, 167.)  The  fact  that  plaintiff  first  entered 
upon  the  front  platform,  and  had  been  standing  there  previous 
to  the  accident  does  not  establish  the  fact  of  contributory  negli- 
gence on  his  part,  even  if  he  had  been  there  when  the  accident 
occurred.  {Spooner  v.  Brooklyn  City  R.  R.  Co.,  54  N.  Y. 
230 ;  Philip  v.  Rena.  c&  Saratoga  R.  R.  Co.,  57  Barb.  44; 
Nolan  V.  Brooklyn  City  &  Newtown  R.  R.  Co.,  87  N.  Y.  63  ; 
Clark  V.  Eighth  Ave.  R.  R.  Co.,  36  id.  135;  CHnna  v. 
Second  Ave.  R.  R.  Co.,  67  id.  596.)  The  fact  that  the  fare  of 
plaintiff  was  demanded  and  paid  while  he  was  standing  on  the 
front  platform  was  a  waiver  of  the  rule  that  passengers  should 
not  ride  there,  and  implied  a  consent  and  permission  to  plaintiff 
to  remain  there,  and  was  also  an  assurance  that  it  was  a  suitable 
and  safe  place  for  him  to  ride,  (Clark  v.  Eighth  Ave.  R.  R. 
Co.,  36  N.  Y.  135,  136 ;  Nolan  v.  BrooUyn  City  c&  Newtown 
R.  B.  Co.,  87  id.  63.)  The  questions  of  defendant's  negligence, 
and  of  the  pretended  contributory  negligence  of  the  plaintiff, 
which  questions  involve  a  consideration  of  all  the  evidence  in 
the  case  relating  thereto,  were  questions  of  fact  for  the  jury, 
under  a  charge  of  the  court,  to  which  there  was  no  exception, 
and  their  verdict  is  final  and  conclusive.  (  Wolfkid  v.  SiaslK 
Ave.  B.  B.  Co.,  38  N.  Y.  49 ;  Weher  v.  N.  Y.  C.  c&  H.  B. 
B.  B.  Co.,  58  id.  451 ;  Hart  v.  Hudson  Biver  Bridge  Co.,  80 
id.  622 ;  Payne  v.  Tray  &  Boston  B.  B.  Co.,  83  id.  572 ; 
Gomalis  v.  N.  Y.  C.  <&  H.  B.  B.  R.  Co.,  39  How.  407,  Ct. 
of  App. ;  Oohsenbein  v.  Shaply,  85  N.  Y.  214 ;   Willis  v.  Z. 
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/.  R,  B,  Co.,  34  id.  670 ;  Spooner  v.  BrooUyn  CityR.R.  Co. 
54  id.  230 ;  Ealey  v.  Ea/rle,  30  id.  208.) 

FiNOH,  J.  The  defendant  company  makes  two  objections 
to  the  recovery  in  this  case.  Upon  proof  that  the  notice  re- 
qtiired  by  the  General  Railroad  Act  was  posted  in  the  car,  and 
that  plaintiff  was  riding  upon  the  platform  and  was  upon  the 
step  when  injured,  in  disregard  of  that  notice,  his  contributory 
negligence  was  asserted.  In  Nola/a  v.  Brooklyn  City  dk  New- 
town R.  R.  Co.  (87  N.  T.  63)  we  did  not  decide  that  the  pro- 
vision of  the  General  Railroad  Act  referred  to  applied  to  street 
railroads.  It  was  enough  in  that  case,  that  if  it  did,  the  notice 
proved  was  insufficient,  and  that  was  the  only  answer  deemed 
necessary  to  the  argument  founded  upon  the  statute.  Nor 
need  we  decide  that  question  now,  since  we  think  the  second 
objection  taken  by  the  appellant,  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  defendant  company,  is  well 
founded. 

On  New  Tear's  day  of  1881  the  plaintiff,  after  having  par- 
taken liberally  of  intoxicating  drinks,  but  claiming,  neverthe- 
less, to  have  been  entirely  sober,  went  upon  a  street  car  of  de- 
fendant at  Forty-second  street  in  the  city  of  New  York,  for  the 
purpose  of  riding  down  town.  He  took  his  position  upon  the 
front  platform  when  there  was  room  and  were  vacant  seats  in- 
side of  the  car ;  while  thus  riding  on  the  platform  his  fare  was 
collected  by  the  conductor  without  remonstrance  or  objection. 

The  car  stopped  at  Twenty-third  street  to  permit  four  per- 
sons to  come  upon  it  as  passengers,  one  of  whom  was  a  lady, 
and  all  of  whom  entered  by  way  of  the  front  platform.  The 
plaintiff  stepped  down  upon  the  front  step,  as  he  says,  "to  give 
these  passengere  better  facility  for  getting  in, "  and  then,  he 
adds :  "  I  was  in  the  act  of  stepping  up  again  after  they  got 
on  the  front  platform,  when  the  car  gave  a  sudden  movement 
and  pulled  up,  and  I  got  thrown  out  sideways."  This  is  the 
sole  and  only  evidence  upon  which  any  negligence  of  the  com- 
pany can  be  founded.  What  the  plaintiff  said  about  an  elevation 
of  the  rail  along  the  curve  he  admitted  might  have  been  the 
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riser  or  flange  upon  which  the  wheels  do  not  run,  and  that  such 
was  the  case  was  proved  beyond  any  possibility  of  donbt.  It 
is  not  shown  that  the  driver  of  the  car  started  his  horses  in 
any  unusual  or  negligent  manner.  The  plaintiff  does  not  so 
testify,  and  standing  where  he  did  upon  the  front  platform  it 
was  possible  for  him  to  see  and  observe.  That  the  car  "gave 
a  sudden  movement"  is  entirely  consistent  with  the  supposition 
that,  having  been  still,  the  horses  were  started  in  a  careful  and 
prudent  manner  ;  for  a  car  loaded  with  passengers  must  neces- 
sarily require  a  strong  pull  of  the  horses  to  overcome  its  resist- 
ing inertia,  and  such  must  be  a  thing  of  constant  occurrence 
and  unavoidable.  The  strong  effort  of  starting  relaxes  as 
momentum  is  gained  and  the  car  moves  easily,  and  this  is  what 
the  plaintiff  evidently  means  by  the  phrase  "and  pulled  up," 
unless  he  refers  to  its  stoppage  after  he  fell  off,  for  it  is  en- 
tirely certain  that,  after  starting,  the  car  did  not  stop  until  the 
accident  had  occurred,  and  stopped  on  account  of  that.  The 
plaintiff,  therefore,  gave  no  evidence  which  even  tended  to 
show  that  there  was  any  negligence  on  the  part  of  the  com- 
pany. He  must  prove  something  which  warrants  that  infer- 
ence and  not  leave  his  case  upon  facts  just  as  consistent  with 
care  and  prudence  as  with  the  opposite.  {Bavieo  v.  N.  T,  <& 
HarUm  R.  R.  Go.,  59  N.  Y.  357.) 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Banforth,  J.,  dissenting,  and  Rapallo,  J., 
absent. 

Judgment  reversed. 


Charles  H.  George  et  al.,  Appellants,  v.  Biohard  8.  Graut 
et  al..  Respondents. 

Ab  to  whether,  under  the  proyision  of  the  Limited  Partnership  Act  (1  R. 
S.  767,  §  21),  declaring  void,  as  against  the  creditors  of  the  partnership,  all 
sales,  assignments  or  transfers  by  a  general  or  special  partner  of  his 
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property,  and  all  liens  created  hj  him  thereon  **  when  insolvent,  or  in 
contemplation  of  insolvency  of  the  partnership,  with  the  intent  of  giving 
to  any  creditor  of  his  own  or  of  the  partnership  a  preference  over  cred- 
itors of  the  partnership/'  an  assignment,  transfer  or  mortgage  by  a  special 
partner  of  his  individoal  property  to  secnre  his  individual  debts,  made 
when  he  or  the  firm  is  insolvent,  is  prohibited,  qumre. 

The  provision,  in  any  view,  does  not  avoid  a  piortgage  given  by  a  special 
partner  in  a  limited  partnership  npon  his  individnal  property,  when  he 
and  his  firm  are  insolvent,  to  secure  a  loan  made  to  him,  in  good  faith 
and  in  ignorance,  npon  the  part  of  the  lender,  of  the  fact  of  such  insol- 
vency,  for  the  purpose  of  enabling  him  to  pay  his  individual  debts, 
although  the  purpose  was  known  to  the  lender  and  among  the  debts  was 
one  to  a  firm,  of  which  he  is  a  member.  The  mortgage  does  not 
create  or  secure  any  preference;  tliis,  if  any  exists,  results  from  the 
application  of  the  money  after  it  has  been  advanced. 

Where  such  a  mortgage  also  secures  an  indebtedness  of  the  mortgagor  to 
the  mortgagee,  this  does  not  invalidate  the  entire  security ;  the  only 
effect,  if  any,  is  to  render  the  mortgage  inoperative  so  far  as  it  secures 
the  prior  indebtedness,  leaving  it  to  stand  as  a  valid  security  to  the  ex- 
tent of  the  fresh  consideration. 

(Argued  October  20,  1884 ;  decided  November  25,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  October  27, 1882,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term.     (Reported  below,  28  Hun,  69.) 

This  action  was  a  creditor's  suit  to  set  aside  certain  mortgages 
made  by  the  defendant  Palmer,  a  special  partner  in  the  firm 
Vose,  Dinsmore  &  Co.,  alleged  to  have  been  made  in  violation 
of  section  21  of  the  act  of  Limited  Partnerships.  (1  Rev. 
Stat.   767.) 

The  mortgages  were  for  the  sum,  in  the  aggregate, 
of  $70,000,  dated  November  11,  1876,  upon  the  individual 
property  of  the  mortgagor,  and  were  executed  by  him  to 
the  defendant  Richard  S.  Grant,  as  security,  for  the  sum  of 
$66,500,  money  advanced  by  him  to  the  mortgagor,  at  and  soon 
after  the  date  of  the  mortgages,  and  also  for  a  debt  then  owing 
by  the  mortgagor  to  the  mortgagee.  The  plaintiffs  are  judg- 
ment creditors  of  the  firm  Vose,  Dinsmore  &  Co,  upon  an  in- 
debtedness which  accrued  prior  to  the  execution  of  the  mort- 
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gage.  The  defendant  Palmer,  as  the  evidence  tends  to  show, 
was  insolvent  when  the  mortgage  was  executed,  and  on  the  18th 
day  of  December  thereafter,  made  a  general  assignment  of  his 
property  for  the  benefit  of  creditors.  The  firm  of  Vose, 
Dinsmore  &  Co.  was  also  insolvent  when  the  mortgages  were 
executed,  but  its  open  insolvency  was  not  declared  until  De- 
cember 26,  1876,  when  it  also  executed  a  general  assignment 
of  its  effects.  The  $66,500  obtained  by  Palmer  upon  the 
mortgage  was  borrowed  for  the  purpose  of  enabling  him  to  pay 
individual  debts,  and,  among  others,  a  debt  of  $21,500,  owing  by 
him  to  the  firm  of  Grant  &  Co.,  of  which  the  mortgagee  was 
a  member.  This  purpose  was  known  to  the  mortgagee,  and 
the  money  was  advanced  by  him  to  enable  the  mortgagor  to 
pay  this  and  other  debts  owing  by  him,  and  was  applied  by  him 
to  that  purpose.  The  evidence  tended  to  show  that  the  defendant 
Palmer,  when  he  executed  the  mortgage,  had  knowledge  both  of 
his  own  insolvency  and  of  the  insolvency  of  the  firm  of  Vose, 
Dinsmore  &  Co.;  but  it  aflarmatively  appeared  that  the 
defendant  Richard  8.  Grant,  when  he  took  the  mortgage 
and  advanced  the  $66,500,  had  no  knowledge  or  notice  of  the 
insolvency  of  either  the  mortgagor.  Palmer,  or  of  the  firm  of 
Vose,  Dinsmore  &  Co.,  and  also  that  he  was  informed, 
and  believed,  that  the  amount  advanced  on  the  mortgages 
would  pay  all  the  individual  debts  of  the  mortgagor  aside  from 
the  debt  of  $2,500,  intended  to  be  secured  thereby. 

The  mortgage  was  foreclosed  prior  to  the  commencement  of 
this  action  for  the  amount  of  money  advanced  thereon,  and  the 
mortgaged  premises  were  bid  in  by  the  defendant  Forster  for 
the  benefit  of  the  mortgagee. 

B.  F.  Blair  for  appellants.  A  general  partnership  may 
give  preferences  among  its  creditors.  A  limited  partnership 
cannot.  (  Vam,  AUtyne  v.  Cook.  25  N.  Y.  492.)  Any  member 
of  a  general  partnership  may  so  dispose  of  his  individual  prop- 
erty as  to  give  preferences ;  no  member  of  a  limited  partner- 
ship can  do  so.  {Fcmshawe  v.  Lane^  16  Abb.  71 ;  Artisans' 
Bh  v.  Treadwell,  34  Barb.  561 ;    Van  AUtyne  v.  Cook,  26  N. 
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Y.  489 ;  Galway  v.  U.  S.  Sugar  Reji/ning  Co.,  36  Barb. 
Loeschigk  v.  Hatfidd,  51  N.  Y.  660 ;  White  v.  Uackett,  20 
id.  178 ;  MUU  v.  Argall,  6  Paige,  577.)  The  transaction  be- 
tween Palmer  and  Grant  was  within  the  inhibition  of  the 
statute,  because  Palmer  was  a  special  partner  in  a  limited  part- 
nership, and  being  personally  insolvent,  and  acting  after  and 
in  contemplation  of  the  insolvency  of  the  partnership,  he  gave 
a  security  to  Grant  with  the  intent  of  giving  him  and  others 
of  his.  own  creditors  a  preference  over  the  creditors  of  the 
partnership.  (20  Hun,  372-375;  Becker  v.  Howard,  4  id. 
359 ;  66  N.  Y.  5  ^  Coming  v.  Smith,  2  Seld.  82 ;  Zeiois  v. 
Smith,  5  id.  514 ;  Jackson  v.  Vedder,  3  Johns.  8,  12 ;  De 
Graf  V.  Bovey,  16  Abb.  Pr.  120;  Thomas  v.  BtMell, 
15  N.  Y.  405 ;  Oioings  v.  Sidl,  9  Pet.  607,  624 ;  Sharp  v. 
Freemm,  45  N.  Y.  803 ;  1  Greenleaf  on  Evidence,  §  522.) 
When  an  instrument  is  void  in  part  because,  as  to  that  part,  it 
was  made  in  contravention  of  a  statute,  it  fails  entirely. 
{Crawford  Y.  Morrell,  8  Johns.  253  ;  Ryslop  v.  Cla/rke,  14  id. 
458;  Austin  v.  Bell,  20  id.  442;  Groves'  v.  Wakeman,  11 
Wend.  182;  Goodrich  v.  Diywns,  6  Hill,  438;  Van  Alstine 
V.  Wimples,  5  Cow.  162  ;  Mackie  v.  Cairns,  id.  548 ;  Burt  v. 
Place,  6  id.  431 ;  Brown-  v.  Brown,  34  Barb.  533 ;  Rogers  v. 
HosacT^s  Ea?rs,  18  Wend.  334 ;  G^son  v.  Green,  3  Johns.  Ch. 
56;  S,  C,  28  How.  468;  Bale  v.  Omafia  Nat.  Bk., 
1  J.  &  8.  40.)  A  conveyance,  even  if  for  a  valuable  consid- 
eration, must  also  be  bona  fide.  If  made  with  intent  to  defraud 
creditors  it  will  be  void.  (3  Coke,  81 ;  1  Story's  Eq.  Jur. 
§  369  ;  Baker  v.  Bliss,  39  N.  Y.  70.) 

Samud  Hand  for  respondent  Grant.  The  mortgage  hav- 
ing been  made  to  obtain  advances  of  money  by  Palmer 
to  pay  his  individual  debts,  which  were  liens  upon  his  indi- 
vidual property,  and  not  upon  any  property  of  Vose  &  Co., 
was  valid.  {Hewitt  v.  Northrup,  75  N.  Y.  506.)  The  execu- 
tion of  the  mortgage  to  Grant  was  not  giving  a  preference  over 
creditors  of  the  partnership.  {Bumhisel  v.  Firma/n,  22  Wall. 
178;  Cook  v.  TuUs,  18  id.  340;  MiUer  v.  Keys,  3  Bank.  R. 
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224;  Haas  v.  O'Brien,  66  N.  Y.  603.)  As  Grant  neither  knew 
nor  had  reason  to  believe  that  Palmer  was  insolvent,  or  that 
the  limited  partnership  was  insolvent,  the  mortgages  were 
valid  securities  for  the  money  actually  advanced  thereon.  (Par- 
Jcer  V.  Gonnor,  93  N.  Y.  119;  Stemea  v.  Oage,  79  id.  102; 
WiUon  V.  CUy  Bank,  17  Wall.  473 ;  Maya  v.  Frittm,  20  id. 
414 ;  Cook  v.  Tvlia,  18  id.  332 ;  National  Bank  v.  Wa/rrm, 
96  U.  S.  539 ;  Burdick  v.  Jackson,  14  N.  Y.  Supr.  488;  Tif. 
fany  v.  Boatman's  Inst.,  18  Wall.  376 ;  Cla/rk  v.  Isline  10, 
Blatchf.  204 ;  BenOey  v.  WeUs,  61  111.  69 ;  Burnhisd  v. 
Firman,  22  Wall.  170.)  Even  where  the  law  prohibits 
preferences  it  has  never  been  held  that  to  lend  money  to  a 
debtor  to  enable  him  to  give  a  forbidden  preference  was  a 
violation  of  such  a  law,  and  invalidated  any  security  taken  for 
such  loan.  ( Wilson  v.  (My  Bank,  17  Wall.  473  ;  Carpenter  v. 
Muren,  44  Barb,  300 ;  Hilliard  on  Mortgages,  vol.  1,  chap.  21, 
§  4 ;  Aiken  v.  Morris,  2  Barb.  Ch.  140.)  The  foreclosure  sale 
is  a  bar  to  any  claim  by  the  plaintifis.  {Sheridan  v.  Andrews, 
49  N.  Y.  478.) 

Frederick  P,  Forster  for  respondents  Palmer  and  James 
Foster,  Jr.  The  transaction  between  Palmer  and  Grant  was 
not  within  the  prohibitions  of  the  statute.  (2  R.  S.,  §§  20, 
21,  tit.  1,  chap.  4.)  At  common  law  the  appropriation  by  a 
member  of  an  insolvent  firm,  whether  special  or  general,  of  his 
individual  property  to  the  payment  in  full  or  pro  rata  of  his 
individual  debts  is  not  prohibited.  (  Wilder  v.  Keeler,  3  Paige, 
167 ;  Payne  v.  Mathews,  6  id.  19 ;  Meech  v.  Allen,  17  N.  Y. 
300 ;  Hewitt  v.  Northrup,  75  id.  506.)  The  execution  of  the 
mortgages  by  Palmer  was  not  giving  a  preference  of  any  in- 
debtedness. {Cook  V.  Tulis,  18  Wall.  340 ;  Bumhisel  v.  Fir- 
man, 22  id.  178  ;  Miller  v.  Keys,  3  Bank.  Rep.  224 ;  Haas  v. 
O'Brien,  ^^  N".  Y.  603.)  A  statute  forbidding  preferences  by 
an  insolvent  does  not  preclude  him  from  mortgaging  or  pledg- 
ing property  to  secure  present  or  future  advances  obtained  on 
the  faith  of  such  mortgages  or  pledges^  nor  does  such  a  statute 
invalidate  the  mortgage  or  pledge  given  to  secure  such  advances. 
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(  Wilson  V.  City  Bank,  17  Wall.  473 ;  Mat/8  v.  FriUon,  20 
id.  414 ;  Clark  v.  Isdin,  10  Blatchf.  204;  21  Wall.  360 ;  JVa- 
Uonal  Bank  v.  Wa/trm,  96  U.  S.  539 ;  BenOey  v.  WelU,  61 
ni.  59 ;  Tiffa/ny  v.  Boatma/n's  Inst,  18  WaU.  376.) 

George  S,  Forater,  respondent,  in  person.  The  disposition 
made  by  Palmer  of  the  money  borrowed  on  the  bond  and 
mortgages  was  proper  and  in  accordance  with  law.  {Hewitt  v. 
Northrup,  75  N.  Y.  506,  509.)  The  execution  of  the  mort- 
gages to  Grant  was  not  giving  a  preference  over  creditors  of 
the  partnership,  and  there  is  no  ground  for  claiming  that  an 
equitable  disposition  of  Palmer's  estate  is  in  violation  of  the 
law,  which  was  aimed  at  fraud  and  to  prevent  preferences. 
{Bumhieel  v.  Finnan,  22  Wall.  178  ;  Cook  v.  Tulie,  18  id. 
340;  MxOer  v.  Keys,  3  Bank.  R.  224;  Haas  v.  O'Brim,  66 
N.  Y.  603.)  As  Grant  neither  knew,  nor  had  reason  to  be- 
lieve, that  Palmer  was  insolvent,  or  that  the  limited  partner- 
ship was  insolvent,  the  mortgages  were  valid  securities  for  the 
money  actually  advanced  thereon,  to  which  extent  only  they 
were  enforced  in  the  foreclosure.  (  Wilson  v.  City  Ba/nk,  17 
Wall.  473;  Mays  v.  Fritton,  20  id.  414;  Cook  v.  Tulis,  18 
id.  332;  Burdicky.  Jackson,  14  N.  Y.  Super.  Ct.  488;  Tif^ 
fany  v.  BoaMums^  Instii/iite,  18  Wall.  376  ;  Cla7'k  v.  Iselin,  10 
Blatchf.  204;  21  Wall.  360;  Bmdey  v.  WeUs,  61  III.  59; 
Bumhisel  v.  Fimum,  22  Wall.  170.)  A  creditor  is  entitled 
to  enjoy  all  the  benefits  of  his  superior  activity  and  diligence, 
and  securities  given  for  actual  advances  are  not  preferences. 
(  Wilson  V.  Oity  Ba/nk,  17  Wall.  473 ;  Carpenter  v.  Muren, 
42  Barb.  300.)  Fraud  in  procuring  a  mortgage  is  no  defense 
to  a  bill  for  foreclosure,  unless  committed  by  the  mortgagee  or 
his  agents,  or  with  his  knowledge,  at  the  time  of  taking  the 
mortgage.  (Hill,  on  Mort.  vol.  1,  chap.  21,  §  4;  Aikin  v. 
Morris,  2  Barb.  Oh.  140.)  The  foreclosure  sale  is  a  bar  to  any 
claim  by  the  plaintiffs.   {Sheridam,  v.  Andrews,  49  N.  Y.  478.) 

Andbews,  J.  We  deem  it  unnecessary  to  determine  the 
question  which  has  been  elaborately  argued  by  counsel,  whether 
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by  the  true  construction  of  the  twenty-first  section  of  the  Lim- 
ited Partnership  Act,  an  assignment,  transfer  or  mortgage  by  a 
special  partner  of  his  individual  property,  to  secure  his  indi- 
vidual debts,  made  at  a  time  when  either  the  special  partner 
or  the  special  partnership  firm  is  insolvent,  is  prohibited  by 
that  section,  and  made  void  as  against  the  creditors  of  the  part- 
nership. The  twentieth  section  avoids  as  against  the  creditors 
of  the  partnership  aU  preferential  transfers  or  assignments  by  a 
limited  partnership  of  the  firm  effects,  when  the  partnership, 
or  any  member  thereof,  is  insolvent,  or  when  made  in  contem- 
plation of  such  insolvency. 

The  twenty-first  section  is  as  follows :  "  Every  such  sale, 
assignment  or  transfer  of  any  of  the  property  or  effects  of  a 
general  or  special  partner,  made  by  such  general  or  special 
partner  when  insolvent,  or  in  contemplation  of  insolvency  of 
the  partnership,  with  the  intent  of  giving  to  any  creditor  of 
his  own,  or  of  the  partnership,  a  preference  over  creditors  of 
the  partnership,  and  every  judgment  confessed,  lien  created, 
or  security  given  by  any  such  partner,  under  the  like  circum- 
stances and  with  the  like  intent,  shall  be  void  as  against  the 
creditors  of  the  partnership." 

It  is  claimed  by  the  plaintiffs  that  this  section  by  its  true 
meaning  deprives  a  special  partner  of  the  right  to  administer 
his  individual  property  for  the  benefit  of  his  individual 
creditors,  in  case  of  his  own  insolvency,  or  the  insolvency 
of  the  limited  partnership  of  which  he  is  a  member,  and 
that  every  transfer,  or  security,  made  or  created  by  him,  of 
his  individual  property  in  favor  of  his  individual  creditors, 
under  these  circumstances  is,  as  to  the  firm  creditors,  by  force 
of  the  statute,  void.  It  must  be  admitted  that  the  language  of 
the  section  is  very  broad.  If  the  plaintiffs'  construction  is  the 
true  one,  the  statute  upon  the  insolvency  either  of  the  firm,  or 
of  the  special  partner,  sequesters  all  the  individual  property  of 
the  latter,  and  prevents  him  from  appropriating  it  by  way  of 
preferential  transfer  to  the  payment  of,  or  as  security  for,  his 
individual  debts.  It  is  difficult  to  perceive  upon  what  reason 
such  a  legislative  interference  proceeds,  since  the  statute  does 
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not  undertake  to  prescribe  the  rule  of  final  distribution,  or 
prevent  the  court  from  marshaling  the  assets  in  accordance  . 
with  the  equitable  principle  that  upon  insolvency  firm  creditors 
are  entitled  to  be  first  paid  out  of  firm  assets,  and  individual 
creditors  out  of  individual  assets.  It  is  also  difficult  to  under- 
stand how  the  appropriation  of  the  individual  property  of  the 
special  partner  to  the  payment  of  his  individual  debts  can 
afiiect  the  rights  of  the  firm  creditors,  or  constitute  as  to  them 
a  preference,  since  neither  the  special  partner  nor  his  indi- 
vidual property  is  liable  for  the  partnership  debts. 

Without  determining  the  true  construction  of  the  statute  in 
this  respect,  but  assuming  that  the  construction  insisted  upon 
by  the  plaintiffs  is  the  true  one,  we  are,  nevertheless,  of  the 
opinion  that  the  plaintiffs  cannot  maintain  this  action,  for  the 
reason  that  the  mortgages  in  question  were  not,  upon  the  facts 
proved,  preferential  securities  within  the  twenty-first  section. 
The  section  avoids  securities  created  by  the  special  partner 
with  *'  intent  of  giving  to  any  creditor  of  his  own,  or  of  the 
partnership,  a  preference  over  creditors  of  the  partnership." 

The  transaction  between  the  mortgagor  and  mortgagee  was, 
to  the  extent  of  $66,500,  a  borrowing  and  loan  of  money  upon 
the  security  of  the  mortgages.  So  far  as  the  mortgages  were 
given  to  secure  the  individual  debt  of  $2,500  owing  by  the 
mortgagor  to  Grant,  they  were  upon  the  assumption  made 
invalid  and  void,  and  were  so  treated  in  the  foreclosure 
action.  Laying  that  feature  of  the  transaction  out  of  view, 
and  regarding  the  evidence  in  the  view  most  favorable 
to  the  plaintiffs,  it  is  the  case  of  an  insolvent  member  of 
an  insolvent  limited  partnership  borrowing  of  a  third  person 
a  sum  of  money  for  the  purpose  of  paying  his  individual  debts, 
and  among  others,  a  debt  to  a  firm  of  which  the  lender  was  a 
member,  and  giving  to  the  lender  a  mortgage  on  his  individual 
property  to  secure  the  loan,  the  lender  when  he  advanced  the 
money  having  no  knowledge  or  notice  of  the  insolvency  either 
of  the  firm  or  of  the  mortgagor,  but  being  informed  of  the 
purpose  to  which  the  money  was  to  be  applied.  This  transac- 
tion was  not,  we  think,  within  the  statute.     The  preference  of 
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the  debts  paid  out  of  the  proceeds  of  the  mortgages  was  Dot 
effected  through  the  instruments  themselves.  They  did  not 
create  or  secure  any  preference.  The  preference,  if  any  existed, 
resulted  from  the  application  of  the  money  after  it  had  been 
advanced  by  the  mortgagee,  and  received  by  the  mortgagor. 
It  could  never  have  been  intended  to  invalidate  securities  given 
by  a  member  of  a  limited  partnership  on  his  individual  prop- 
erty to  secure  a  loan  made  in  good  faith,  and  without  any  fraud 
or  collusion  on  the  part  of  the  lender  to  defeat  the  statute, 
simply  because  the  lender  knew  that  the  money  loaned  was  to 
be  used  to  pay  debts  of  the  mortgagor,  and  among  others  a  debt 
to  a  firm  in  which  the  mortgagee  was  interested.  Such  a 
doctrine  would  be  very  dangerous  in  practice,  and  create  great 
uncertainty  in  the  transactions  of  banks  and  individuals,  since 
it  would  impose  upon  a  lender  the  necessity  of  inquiring  and 
ascertaining  at  his  peril,  whether  the  borrower  was  a  member 
of  a  limited  partnership,  and  if  so,  as  to  his  solvency  and  tlie 
solvency  of  the  limited  partnership  firm. 

The  fact  that  part  of  the  money  borrowed  was  to  be  applied 
in  paying  the  debt  of  Grant  &  Co.,  of  $20,000,  is  we  think, 
immaterial.  The  position  of  the  mortgagee  was  essentially 
changed  by  the  loan.  He  had  a  third  interest  in  the  debt  of 
Gi-ant  &  Co.  He  became  by  virtue  of  the  loan  the  creditor 
individually  of  the  mortgagor  to  the  extent  of  $66,500.  If  the 
plaintiffs  have  any  remedy  to  pursue  the  money  paid  to  the 
creditors  of  Palmer,  that  relief  cannot  be  gi-anted  in  this  action. 
It  was  not  framed  with  that  view,  nor  are  the  proper  parties 
to  such  an  action  before  the  court. 

The  effect  of  including  in  the  mortgages  the  debt  of  $2,500 
owing  by  Palmer  to  Grant,  did  not,  we  think,  invalidate  the 
entire  security.  It  is  not  the  case  of  an  illegal  transaction  in 
which  both  parties  are  in  pari  delicto^  where  the  court  will 
refuse  to  aid  either.  The  defendant  Grant,  upon  the  undis- 
puted proof,  was  innocent  of  any  intention  to  evade  the  statute, 
or  to  defraud  the  creditors  of  Palmer.  The  duty  of  tlie  court 
in  this  case  was  discharged  when  it  eliminated  the  vicious  ele- 
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meut  ill  the  transaction,  leaving  the  mortgages  to  stand  as  a  valid 
security  to  the  extent  of  the  fresh  consideration. 

Upon  the  view  we  have  taken  of  the  main  question,  the  ex- 
ceptions to  the  admission  or  rejection  of  evidence  become 
wholly  immaterial.  We  have  assumed  that  Palmer,  when  he 
executed  the  mortgages,  knew  that  he  was  individually  in- 
solvent, and  had  knowledge  also  of  the  insolvency  of  Vose, 
Dinsmore  &  Co.  Having  reached  the  conclusion  that  upon 
this  assumption  the  action  canuot  be  maintained,  the  exclusion 
of  evidence  tending  to  prove  one  or  both  these  facts  was  im- 
material. The  admission  of  the  record  in  the  foreclosure 
action,  if  inadmissible,  was  harmless,  and  so  also  was  the  proof 
of  the  conversation  between  Palmer  and  Grant,  tending  to 
show  that  the  mortgages  were  executed  in  pursuance  of  a 
prior  promise,  upon  the  faith  of  which  the  debt  to  Grant  & 
Co.  was  contracted. 

We  think  the  case  was  correctly  decided,  and  the  judgment 
should  therefore  be  affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


David  Ceonin,  as  Overseer,  etc.,  Respondent,  v,  Willard  F. 
Stoddard,  Appellant. 

The  omiBsion  of  an  excise  oommlssioner,  elected  ander  the  act  of  1874 
(Chap.  444,  Laws  of  1874),  to  execute  an  official  bond  approved  by  the 
Bupervisor  of  the  town,  does  not  create  a  vacancy  ;  at  the  ntmost,  it  only 
furnishes  cause  for  a  forfeiture  of  the  office  >  a  vacancy  can  be  effected 
only  by  a  direct  proceeding  for  that  purpose. 

People,  ex  rd.  KeUy  v.  Common  CaurheU  OUy  ofBHyn  (11  N.  Y.  508). 

To  avoid  the  penalty  imposed  by  the  excise  law  (Chap;  628,  Laws  of  1857), 
a  party  desiring  to  sell  intoxicating  liquors  must  see  to  it  that  he  obtains 
a  license  from  those  clearly  authorized  to  grant  it. 

Where,  therefore,  because  of  the  failure  of  an  excise  commissioner  to  pro- 
cure  the  approval  of  the  supervisor  to  the  bond  presented  by  him, 
another  was  elected  to  fill  the  supposed  vacancy,  —  Held,  that  a  Ucense 
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signed  by  the  person  so  elected  and  hj  one  of  the  three  oommissioners 
was  no  defense  to  an  action  to  recover  a  penalty  for  selling  liquor  with- 
oat  a  license. 

(Argued  October  22,  1884  ;  decided  November  25,  1884.) 

Appeal  from  judgaient  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an 
order  made  January  21,  1882,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  by  plaintiff,  as  overseer  of  the  poor 
of  the  town  of  German  Flats,  to  recover  penalties  for  alleged 
violations  of  the  excise  law  in  selling  ale  and  beer  without  a 
license. 

Defendant  justified  under  a  license  purporting  to  have  been 
issued  by  the  commissioners  of  excise  of  said  town  licensing 
the  sale  of  ale  and  beer.  It  was  signed  by  H.  M.  Bliss  and 
J.  W.  Kinne  as  commissioners  of  excise. 

It  appeared  that  one  Bellinger  was  elected  excise  commis- 
sioner in  March,  1876;  he  filed  his  oath  of  office  March  11 
and  an  official  bond,  but  the  same  was  not  approved  by  the 
supervisor  of  the  town  until  after  the  town  meeting  in  1877. 
Bellinger  met  with  the  other  commissionere  as  a  member  of  the 
board  of  excise  on  the  first  Monday  of  May,  1876.  At  the 
town  meeting  in  1876,  on  the  supposition  that  there  was  a 
vacancy,  because  of  the  failure  of  Bellinger  to  have  his  bond 
duly  approved,  votes  were  cast  for  said  Jeremiah  W.  Kinne 
"  to  fiU  vacancy,  if  any  exist,"  and  he  was  declared  by  the  town 
clerk  elected  to  fill  vacancy,  if  any  existed.  On  the  first 
Monday  of  May,  1877,  Messrs.  Lewis,  Bliss  and  Bellinger  met 
as  the  excise  board  and  adjourned  for  a  year  without  granting 
any  licenses.  Kinne  filed  an  oath  of  office  and  a  bond.  In 
March,  1877,  Bliss  and  Kinne  notified  Lewis  to  meet  with 
them  as  a  board  of  excise ;  this  he  declined  to  do.  Bliss  and 
Kinne  met  March  10,  1877,  and  claiming  to  act  as  such  board 
signed  the  alleged  license. 

J.  A.  Steele  for  appellant.  An  officer  defacto^  acting  under 
color  of  legal  title,  in  so  far  as  his  acts  affect  the  rights  of  third 
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persons,  is  not  subject  to  impeaeliment  collaterally,  on  the 
ground  that  he  was  not  an  officer  dejure.  {Pa/rher  v.  Baker ^ 
8  Paige,  428 ;  OreerUeaf  v.  Low,  4  Den.  168  ;  WeelcB  v.  Ellia, 
2  Barb.  320 ;  Read  v.  OUy  of  Buffalo,  2  Keyes,  447 ;  Roches- 
ter i&G.V.  R.  R.  V.  Bank,  60  Barb.  234, 248 ;  Feoj}le  v.  BreTi- 
nen,  45  id.  457 ;  People  v.  Stevens,  5  Hill,  616-630  ;  Thomp- 
son V.  People,  6  Hun,  135-138 ;  Conover  v.  Devlin,  15  How. 
470-477 ;  Wilcox  v.  Smith,  5  Wend.  231 ;  People  v.  Cook,  8 
N.  Y.  67;  DolanY.  Mayor,  68  id.  274;  Ba/rker  v.  Baker,  8 
Paige,  428  ;  Thompson  v.  People,  6  Hun,  135  ;  People,  ex  rel. 
Devlin,  V.  Peabody,  6  Abb.  Pr.  234.) 

Thomas  Richardson  for  respondent.  The  oath  of  office  and 
the  bond  were  filed  in  time.  (S.  L.  1874,  p.  562,  §2;  S.  L, 
1870,  chap.  175,  §  3.)  In  the  case  of  town  officers,  the  period 
within  which  they  must  qualify  begins  to  run  from  the  time  of 
their  notification  of  their  election  or  appointment.  (1 
Edmonds,  317,  §  10.)  The  office  did  not  become  ipso  facto 
vacant ;  there  must  be  a  direct  judicial  proceeding  to  declare  and 
enforce  the  forfeiture.  {Cronin  v.  Grundy,  16  Hun,  520; 
Foot  V.  Stiles,  57  K  Y.  403,  404 ;  Clark  v.  Ennis,  28  Alb. 
L.  J.  451 ;  8.  C,  16  Vroom  [45  N.  J.  Law],  69.)  There  was 
no  judicial  or  other  authorized  proceeding  in  the  Bellinger 
case  to  declare  a  forfeiture.  (11  How.  418.)  If  Bellinger  was 
an  officer  de  jure  and  de  facto,  Kinne  could  not  be  an  officer 
de  facAo,  {McCahon  v.  Commissioners  of  Leaveivworth  Co,, 
8  Kans.  437 ;  Boardman  v.  Halliday,  10  Paige,  223,  232 ; 
People  V.  Peabody,  6  Abb.  236  ;  Morgan  v.  Quackenbush,  22 
Barb.  72,  80.)  The  authority  of  the  persons  granting  licenses 
may  be  inquired  into  in  such  an  action  as  this.  {Palmer  v. 
Doney,  2  Johns.  Cas.  346 ;  Caloroft  v.  Oibhs,  5  Term.  K.  19 ; 
People  V.  Commissioners  of  Excise,  7  Abb.  36 ;  Orvis  v. 
Thompson,  1  Johns.  500.) 

Danporth,  J.  The  difficulty  with  the  appellant's  case  is  that 
when  Kinne  assumed  to  act  as  excise  commissioner  the  office 
was  already  full.     Bellinger,  who  was  elected  in  1876  for  a 
SiCKELS  —  Vol.  LIT.  35 


274  Oronin  v.  Stoddard.  [Nov., 

Opinion  of  the  Court,  per  Danforth,  J. 

term  of  three  years  (Laws  of  1874,  chap.  444),  was  in  dejure, 
and  in  1877  was  performing  the  djities  of  his  office.  There 
was,  therefore,  no  place  in  which  another  could  act.  {Boards- 
man  V.  HaUiday^  10  Paige,  223.)  And  this  is  so  although  his 
official  bond  was  not  approved  by  the  supervisor  until  after 
the  time  when  Kinne  claims  to  have  been  elected.  The  omis- 
sion at  the  utmost  afforded  cause  for  forfeiture  of  tlie  office, 
but  did  not  create  a  vacancy.  That  could  be  effected  only  by 
a  direct  proceeding  for  that  purpose.  This  was  held  in  Fort 
V.  Stiles  (57  N.  Y.  399),  in  the  case  of  a  commissioner  of  high- 
ways, where  the  same  question  came  up  on  the  construction  of 
a  statute  similar  to  the  one  before  us.  The  legislature  uses 
different  language  when  it  intends  that  an  act  or  omission  shall 
create  a  vacancy,  as  in  Laws  of  1875,  chapter  180,  section  4, 
where  the  mere  acceptance  of  an  election  or  appointment  by  »^ 
town  auditor  to  any  other  town  office  creates  a  vacancy  in  the  1 
first  office,  or  section  5,  where  neglect  to  accept  has  the  same  • 
effect  upon  the  office  named.  In  PeopU^  ex  rd,  KeUy^  v. 
Common  Council  of  the  City  of  Brooklyn  (77  N.  Y.  5023), 
the  statute  under  consideration  declared  that,  upon  the  happen- 
ing of  a  certain  event,  the  office  "  should  become  vacant."  The 
event  happened,  and  it  was  held  that  no  proceedings  were  nec- 
essary, for  the  effect  of  the  statute  was  the  removal  of  the 
incumbent.  The  differing  language  of  tlie  statutes  will  not 
permit  that  construction  here. 

It  follows  that  Kinne  had  not  even  an  apparent  authority  or 
color  of  title  to  act  as  excise  commissioner,  and  the  license 
granted  by  him  furnishes  no  defense  to  the  action.  One  who 
desires  to  enjoy  the  privileges  afforded  by  the  act  under  which 
the  proceedings  in  question  were  had  (Laws  of  1857,  chap. 
628)  must  see  to  it  that  they  are  granted  by  one  duly  author- 
ized, or  submit  to  the  penalty  prescribed. 

As  to  the  merits  of  the  case  :  The  evidence  was  all  one  way, 

•and  uncontradicted.     It  established  the  sale  of  beer  upon  the 

defendant's  premises  as  charged  in  the  complaint,  and  his  par- 

ticipation  in  it.     The  trial  judge  could  not  properly  submit  the 

case  to  the  jury  as  one  in  which,  in  any  view  of  the  testimony, 
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a  verdict  for  the  defendant  would  be  upheld.  The  exceptions 
to  evidence  and  its  exclusion  have  been  examined,  but  disclose 
no  error. 

It  follows  that  the  appeal  must  fail  and  the  judgment  be 
affirmed,  with  costs. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed 


The  Matob,  Aldermen  and  Commonalty  of  the  Cfty  op  ot  -j^-o 
New  York,  Respondent,  v.  The  Broadway  and  Seventh  us  awi 
Avenue  Railroad  Company,  Appellant.  ^g  275 


By  defendant's  charter  (§  2,  chap.  513,  Laws  of  1860)  its  right  to  conatrnct  L  ^  A^Pf 
and  operate  a  street  railroad  in  the  dtj  of  New  York,  is  made  subject 
"  to  the  payment  to  the  city  of  the  same  license  fee  annually  for  each  car 
run  thereon  as  is  now  paid  by  other  city  railroads  in  said  city."  At  the 
time  the  charter  was  granted  two  railroads  in  the  city  paid  a  license  fee 
of  $50  per  car  each,  one  paid  $20  per  car,  and  three  paid  no  license.  In 
an  action  to  recover  license  fees,  held,  that  the  city  was  entitled  to  collect 
and  receive,  and  defendant  was  properly  required  to  pay,  $50  per  car ; 
also  that  interest  was  properly  allowed. 

The  common  council  of  the  city  passed  an  ordinance,  requiring  street  rail- 
road cars  in  the  city,  except  one-horse  cars,  to  pay  an  annual  license  fee 
of  $50  per  car.  Held,  that  the  ordinance  was  valid  as  to  companies 
whose  charters  provide  that  they  shall  be  subject  to  the  payment  of 
license  fees. 

Mayor,  etc.,  v.  8.  A.  R,  R.  Go.  (32  N.  Y.  261),  Mayor,  etc.,  v.  T,  A.  iJ.  R, 
Co.  (33  id.  42),  distinguished  and  the  latter  limited. 

The  said  ordinance  was  subsequently  repealed,  but  the  repealing  resolution 
was  thereafter  repealed.  Held,  that,  the  ordinance  was  thereby  restored 
to  full  force  and  efficacy. 

It  seema,  that  even  without  the  ordinance  an  action  might  lie  for  the  re- 
covery of  the  license  fee. 

(Argued  October  23,  1884 ;  decided  November  26,  1884) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  November  24, 1882,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 
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This  action  was  brought  to  recover  an  annual  license  fee  for 
each  car  run  by  defendant  upon  its  road  in  the  city  of  New 
York  from  1864  to  1874,  both  inclusive. 

The  facts  sufficiently  appear  in  the  opinion. 

John  M,  Scrihner  for  appellant.  The  ordinance  passed 
December  31,  1858,  requiring  all  horse  cars  to  pay  a  license 
fee  yr^^uU/ra  vires  and  void.  (17  Hun,  242  ;  Mayor  v.  Second 
Ave.  R.  R.  Co.,  32  N.  T.  261,  272;  Mayor  v.  Third  Ave. 
R.  R.,  33  id.  42 ;  Mayor  v.  Second  Ave.,  34  Barb.  41-44 ; 
S.  a,  12  Abb.  Pr.  368  ;  4  Abb.  Dig.  [new  ed.]  456,  subd.  84; 
Mayor  v.  Forty-second  St.  R.  R.  Co.,  52  How.  Pr.  109, 110.) 
The  power  of  the  common  council  to  impose  any  fine  or  penalty 
exceeding  $10,  at  the  time  of  the  passage  of  this  ordinance 
(December  31,  1858),  had  been  taken  away.  (2  R.  S.  [1813] 
342,  §  274;  id.  447;  Laws  of  1833,  chap,  11,  §§  20,  21; 
Laws  of  1846,  chap.  302,  art.  3,  §§  10,  20,  21 ;  Laws  of  1853, 
chap.  228,  art.  4,  §  5  ;  Dash  v.  Van  Kleeok,  7  Johns.  497 ; 
People  V.  Utica  Ins,  Co.,  15  id.  380 ;  Columbian  Manuf^g 
Co.  V.  Yandefrpool,^iQoyj.  556  ;  Smith's  Commentaries,  §  776.) 
The  common  council  had  no  power  to  impose  any  license  fee 
upon  the  passenger  cars  used  on  defendant's  road.  The  legis- 
lature alone  could  confer  such  a  privilege.     {People  v.  Kerri 

27  N.  Y.  188 ;  Milhau  v.  Sharp,  id.  611 ;  Da/vi^  v.  Mayor, 
etc.,  14  id.  506 ;  Laws  of  1860,  chap.  10,  p.  16.)  The  ordi- 
nance is  penal,  and  it  is  quite  clear  that  its  repeal  destroyed  any 
right  of  action  for  penalties  previously  incurred,  if  plaintiff 
had  brought  its  action  for  penalties,  which  was  its  only  proper 
form  of  action,  if  any.  (Smith's  Com.,  §§  757,  776  ;  Hartwng 
V.  People,  22  N.  Y.  100 ;  Sanchez  v.  People,  id.  155  ;  Regina 
V.  Denton,  14  Eng.  L.  &  Eq.  124 ;  Thompson  v.  Gardner,  10 
Johns.  404,  405 ;  Beach  v.  Vandenberg,  id.  361 ;  Blackwell 
on  Tax  Titles  [4th  ed.],  195,  marg.  p.  172 ;  Oreen  v.  Craft, 

28  Miss.  [6  Cush.]  75.)  The  words  "now  paid,"  as  used  in 
this  statute,  were  intended  to  give  the  grantees  named  in  the 
act  of  1860  the  same  rights  or  exemption  from  liability  as 
those  enjoyed  by  "  other  city  railroads  in  said  city."    (Laws  of 
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1860,  chap.  513,  §  2;  Laws  of  1832,  chap.  158;  32  N.  Y. 
270-274 ;  Quirm  v.  Mayor,  etc.,  63  Barb.  595 ;  affirmed,  53 
N.  Y.  627.)  The  best  way  by  which  to  arrive  at  the  meaning 
and  intention  of  a  law  is  to  abide  by  the  words  which  the  law- 
maker has  used.  ( U.  S,  v,  Warner^  4  McLean,  468  ;  Nichol- 
son V.  TJ,  &,  Dev.  150  ;  Smith  v.  Ma/yor,  1  Hun,  59  ;  People 
V.  Woodruff,  32  N.  Y.  364 ;  63  Barb.  601 ;  May(yr  v.  Second 
Am.  R.  R.  Co.,  32  N.  Y.  261 ;  Mayor  v.  Third  Ave.  R.  R. 
Co.,  33  id.  42.)  Whether  the  license  fee  claimed  is  regarded 
as  a  tax,  or  as  a  liability  under  contract  assumed  by  the  grantees 
by  acceptance  of  the  grant,  it  is  void  in  either  case  for  uncer- 
tainty. {Green  v.  Craft,  28  Miss.  75 ;  Black  well  on  Tax 
Titles  [4th  ed.J,  396,  star  p.  359,  and  note,  381 ;  Roberta  v. 
Chan  Tin  Pen,  23  Cal.  269.)  In  the  interpretation  of  statutes 
the  same  rule  is  applied  as  in  the  construction  of  wills,  con- 
tracts and  other  instruments.  {Dartmouth  College  Case,  4 
Wheat.  619;  Sedgwick  on  Stat.  [2d  ed.]  594;  Rex  v. 
The  Poor-Law  Commissioners,  6  Ad.  &  El.  [K.  B.]  7.) 
In  the  construction  of  statutes  words  are  to  be  taken  in 
their  ordinary  sense,  and  not  to  be  extended  beyond  it  to  com- 
prehend a  case  within  the  supposed  meaning  of  the  legis- 
lature. (D warns  on  Statutes  [Potter's  ed.J,  203,  204;  Smith 
V.  Mayor,  1  Hun,  59 ;  Green  v.  Wood,  7  Ad.  &  El.  [Q.  B., 
Jf .  S.]  178 ;  Gvyynne  v.  BumeU,  1  Scott  [new],  818 ;  Hall 
V.  Framklin,  3  M.  &  W.  259, 275  ;  Jones  v.  Sma/rt,  1  Durnf . 
&  E.  52 ;  The  King  v.  Skone,  6  East,  518 ;  Haworth  v.  Orm^ 
rod,  6  Q.  B.  307 ;  Smith  v.  Mayor,  1  Hun,  59 ;  People  v. 
Woodruff,  32  N.  Y.  364;  U.  S.  v.  Morse,  3  Story,  87.)  The 
provision  was  void  for  uncertainty.  {Commissioners  of  Louis- 
hurg  V.  Harris,  7  Jones  [N.  C],  281 ;  WeWs  Case,  1  Roll. 
Abr.  609  ;  Jvhher  v.  JMer,  9  Sim.  503 ;  Trippe  v.  Frazier, 
4  Harr.  &  J.  [Md.]  446 ;  Richard  v.  Tfumpson,  95  K  Y.  76 ; 
DashielX  v.  Attorney-General,  6  Harr.  &  J.  1 ;  Jackso^i  v. 
Craig,  3  Eng.  Law  &  Eq.  173 ;  Baker  v.  Newton^  2  Beav. 
112 ;  Rosenplaenter  v.  Roessle,  54  N.  Y.  266.)  If  the  plaintiff 
is  entitled  to  recover  at  all  in  this  action,  the  license  fee  for 
any  car  is  $20.      {Wetmore  v.  Story,  22  Barb.  414;    chap. 
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411,  Laws  of  1860,  p.  715  ;  Boyt  v.  Sixth  Ave.  R.  R.,l  Daly, 
630;  Smith  v.  People,  47  K  Y.  339;  MaMer  of  liochester 
Water  CornmissionerSj  66  id.  422  ;  People  v.  JJtica  Ins,  Co., 
15  Johns.  380  ;  Chase  v.  Lord,  77  N.  Y.  18.)  The  court  erred 
in  allowing  to  the  plaintiff  interest.  {Cutler  v.  Mayor,  92 
K  Y.  166 :  Smith  v.  Vdie,  60  id.  106;  GaUxip  v.  Perue,  10 
Hun,  526;  White  v.  MiU&r,  71  K  Y.  118-134;  S.  C,  78  id. 
393 ;  Day  v.  N.  Y.  C.  R.  R.,  22  Hun,  412;  Pursell  v.  Fry, 
19  id.  598;  Shaw  v.  PeckeU^  26  Yt  482  ;  Vide  29  Alb.  L.  J. 
105,  article  "  Interest  on  Taxes ; "  Thompson  v.  Gardner,  10 
Johns.  404,  405 ;  Beach  v.  Vandenhurg,  id.  361 ;  Blackwell 
on  Tax  Titles  [4th  ed.],  195,  marg.  p.  172  ;  Green  v.  Craft,  28 
Miss.  [6  Gush.]  75.)  If  interest  is  allowable  at  all  on  this 
action  before  judgment,  it  should  be  computed  only  from  the 
date  when  this  action  was  commenced.  {McCoUum  v.  Seward, 
62  N.  Y.  316 ;  Salter  v.  Parkhurst,  2  Daly,  240 ;  Mercer  v. 
Vose,  67  N.  Y.  56;  White  v.  MiOer,  78  id.  393;  Cutler  v. 
Mayor,  92  id.  166.) 

jK  Henry  Ixicomhe  for  respondent.  And  ambiguities  in  a 
grant  of  privileges  must  operate  against  the  grantees,  and  in 
favor  of  the  public.  {Gildart  v.  Gladstone,  11  East,  685  ; 
Stonehridge  Canal  Co.  v.  Wheeling,  2  B.  &  Ad.  792 ;  Leeds 
cfe  Liverpool  Canal  v.  Iluster,  1  B.  &  C.  424  ;  Kingston  Dock 
Co.  V.  La  Masche,  8  id.  42 ;  PriesUy  v.  Foulds,  2  Scott  [new], 
205  ;  Portsmouth  Bridge  Co.  v.  Nance,  6  id.  823 ;  Barrett 
V.  Stockton,  etc.,  R^Co.,  3  id.  803 ;  Bla^kmore  v.  Glamorgan 
a  Co.,  1  Mylne  &  K.  154 ;  Bradley  v.  N.  7.  <&  N.  U.  R.  R., 
21  Conn.  294,  306 ;  Rice  v.  M.  <&  N.  R.  R,  Co.,  1  Black  [U. 
S.],  358 ;  Richmond  R.  R.  Co.  v.  Louisa.  R.  R.,  13  How.  81 ; 
Florida  R.  R.  Co.  v.  P.  R.  Co.,  10  Fla.  145,  1^1 -,  BHdge 
Co.  V.  Hoboken  Co.,  13  N.  J.  Eq.  81 ;  Marion  Savings  Bk.  v. 
Dxmkin,  54  Ala.  471 ;  Bowling  Green  R.  R.  v.  Warren  Co., 
10  Bush  [Ky.],  771;  Dugan  v.  Bridge  Co.,  27  Penn.  St. 
303 ;  Allegheny  v.  0.  c&  P.  R.  R.,  26  id.  355 ;  Coinm/m- 
wealth  V.  Central  P.  R.,  52  id.  616;  Commonwealth  v.  E. 
cfe  N.  R.  R.,  27  id.  339 ;  Fertilizing  Co.  v.  Hyde  Parky 
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97  U.  S.  659  ;  Newtown  v.  Commissioners,  etc.,  100  id.  561 ; 
Hartford  Bridge  Co.  v.  Union  F.  Co.,  29  Conn.  210 ;  R.  & 
G.  R.  R.  Co.  V.  Reid,  64  N.  0. 158  ;  Langdon  v.  Mayor,  etc., 
93  N.  Y.  129;  Croton  Turnpike  Co.  v.  Ryd&r,  1  Johns.  Ch. 
611 ;  Newhv/rgh  Turnpike  Co.  v.  MiUe^*,  5  id.  101 ;  11  Pet. 
420 ;  Oswego  Falls  Co.  v.  Fish,  1  Barb.  Ch.  547 ;  TfKympson 
V.  N.  Y.  (&  B.  R.  R.  Co.,  3  Sandf .  Ch.  625  ;  Mohawk  Bridge 
Co.  V.  U.  <&  S.  R.  R.,  6  Paige,  554;  Cayuga  Bridge  Co.  v. 
Magee,  6  Wend.  85 ;  Auhurn  cfe  Cato  Plk.  R.  v.  Douglass,  9  N. 
Y.  444.)  There  is  no  ambiguity  in  the  language  of  the  statute  as 
to  whether  something  was  to  be  paid.  {Hudson  River  Iron  Co. 
V.  Alger,  54  N.  Y.  173 ;  Hamilton  v.  N.  Y.  cfe  H.  R.  R.,  9 
Paige,  171 ;  Drake  v.  H.  R.  R.  R.,  1  Barb.  508;  Plamt  v. 
Z- 1.  R.  R.,  10  id.  26  ;  Adams  v.  Sa/ratoga  R.  R.,  11  id.  414 ; 
MUhau  V.  Sharp,  15  id.  193,  244 ;  MUhau  v.  ShaH,  17  id. 
437 ;  WiUiams  v.  N.  Y.  C.  R.  R.,  18  id.  222 ;  8.  C,  16  N.  Y. 
97 ;  Davis  v.  Mayor,  14  id.  506.)  There  is  no  ambiguity  as 
to  the  amount  to  be  paid.  It  is  $50  per  car.  {Liorihurger  v. 
R(mse,  9  Wall.  476  ;  Hepburn  v.  School  District,  23  id.  485.) 
The  fixing  of  the  amount  to  be  paid,  by  reference  in  a  statute 
to  an  existing  state  of  facts,  has  been  approved  by  the  courts. 
{Quinn  v.  Mayor,  etc.,  44  How.  266 ;  aflSrmed  on  opinion 
below,  53  N.  Y.  87 ;  Taylor  v.  May(yr,  etc.,  67  id.  87.)  The 
amount  sought  to  be  recovered  from  the  defendant  is  a  consid- 
eration for  privileges  granted ;  it  is  neither  a  tax  nor  a  pen- 
alty. {Hudson  Iron,  Co.  v.  Algei\  54  N.  Y.  173.)  The 
resolution  of  the  common  council,  approved  April  24,  1867, 
establishes  no  defense  to  the  plaintiff's  claftn.  {^People  v.  Aeton, 
48  Barb.  525 ;  Sedgwick  on  Statutory  Law  [2d  ed.],  108,  116  ; 
People  V.  Da/ois,  61  Barb.  456 ;  Wheeler  v.  Roberts,  7  Cow. 
538 ;  Oale  v.  Mead,  4  Hill,  109 ;  Vandenhurgh  v.  Chreenhush, 
66  N.  Y.  1.)  Interest  was  properly  included  in  the  verdict. 
{Smith  V.  Ydie,  60  N.  Y.  106 ;  OaUup  v.  Perue,  10  Hun, 
526 ;  White  v.  MiOer,  71  N.  Y.  118 ;  S.  C,  78  id.  393 ;  Day 
V.  N.  Y.  C.  R.  R.  Co.,  22  Hun,  412 ;  PurseU  v.  Fry,  19  id. 
595.) 


280  Mayor,  etc.,  v.  B'way,  etc.,  R  R.  Co.  [Nov., 

Opinion  of  the  Court,  per  Miller,  J. 

MiLLEE,  J.  The  recovery  of  the  plaintiff  was  had  for 
licenfie  fees  for  horse  cars  annually  run  upon  the  railroad 
of  the  defendant.  These  license  fees  were  authorized  by  chapter 
513  of  the  Laws  of  1860.  That  act  provided  for  the  construc- 
tion of  a  railroad  in  Seventh  avenue  and  in  certain  other  streets 
and  avenues  mentioned,  in  the  city  of  New  York,  and  by  sec- 
tion 2  it  is  provided  as  follows :  "  Section  2.  Said  railroad 
shall  be  constructed  on  the  more  approved  plan  for  the  con- 
struction of  city  railroads,  and  shall  be  run  as  often  as  the  con- 
venience of  passengers  may  require,  and  shall  be  subject  to  such 
reasonable  rules  and  regulations  in  respect  thereto  as  the  com- 
mon council  of  the  city  of  New  York  may,  from  time  to  time, 
by  ordinance  prescribe ;  and  to  the  payment  to  the  city  of  the 
same  license  fee  annually  for  each  car  run  thereon,  as  is  now 
paid  by  other  city  railroads  in  said  city ;  and  the  said  persons 
and  their  assigns  are  hereby  authorized  to  charge  the  same  rate 
of  fare  for  the  conveyance  of  passengers  on  said  railroad  as 
is  now  charged  by  other  city  railroads  in  said  city." 

At  the  time  of  the  passage  of  this  act  two  railroad  compa- 
nies in  the  city  of  New  York  paid  a  license  fee  of  $50  each 
per  car,  one  paid  a  license  fee  of  $20,  and  three  paid  no  license 
fee  whatever.  One  of  the  latter,  the  New  York  and  Harlem 
Eailroad  Company,  the  year  previous  had  paid  a  license  fee  of 
$50  per  car.  The  section  of  the  statute  cited  conferred  upon 
the  defendant  authority  to  charge  the  same  rate  of  fare  as  was 
paid  by  other  city  railroads  in  the  city  of  New  York,  and  the 
right  of  the  city  to  collect  license  fees  was  evidently  based 
upon  the  idea  of  privileges  conferred  by  the  franchise  granted 
and  as  a  compensation  for  the  same.  It  may  also  be  observed 
that  the  rate  of  fares  was  fixed  by  a  reference  to  the  charge 
made  by  other  railroads  in  the  city,  and  the  license  fee  to  be 
collected  by  the  city  by  the  amount  paid  for  such  fees  by  the 
said  railroads.  In  each  case  the  right  was  equally  indefinite, 
and  no  certain  amount  was  fixed  by  the  statute  as  to  either. 
The  same  difficulty  would  arise  in  ascertaining  the  respective 
amounts,  and  the  enforcement  of  the  payment  of  license  fees 
would  encounter  no  greater  obstacle  than  the  establishment 
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of  the  rate  of  fares  which  the  company  would  be  entitled 
to  charge.  Having  in  view  the  intention  of  the  legislature 
and  the  purpose  and  object  to  be  attained,  it  is  very  evident 
that  the  design  was  to  authorize  the  collection  of  a  certain 
sum  of  money  for  each  car  run  on  the  railroad,  and  that  the 
amount  should  be  fixed  and  determined  by  the  sum  paid  by 
other  railroads  in  the  city.  So  far  there  would  seem  to  be  no 
diflBculty  in  construing  the  statute,  and  the  only  remaining 
question  is,  whether  the  provision  in  regard  to  the  payment  of 
license  fees  by  other  railroads  is  sufficiently  clear  and  certain 
to  enable  the  courts  to  fix  the  amount  to  be  paid  by  the  de- 
fendant. The  words  employed  cannot  mean  all  the  other  rail- 
roads of  the  city,  whether  they  are  railroads  which  pay  or  do 
not  pay.  They  clearly  exclude  those  that  do  not  pay  and 
must  be  restricted  to  those  that  do  pay,  and  as  a  majority  of 
the  latter  paid  $50  and  only  one  of  them  less  than  that  amount, 
it  is  manifest  that  the  intention  of  the  statute  was  to  include 
the  majority.  This  interpretation  is  within  the  language  and 
meaning  and  the  clear  purpose  of  the  statute.  When  it  is 
made  to  appear  that  the  greater  number  of  railroads  paid  a  cer- 
tain  sum,  it  is  equally  manifest  that  they  constituted  '*  the 
other  railroads  in  the  city  "  within  the  intent  and  meaning  of 
the  act.  The  provision  in  the  statute  evidently  referred  to  the 
fee  which  was  generally  paid  at  the  time  of  the  enactment  of 
the  law ;  to  that  which  was  paid  by  other  city  railroads^  and 
not  to  the  fee  paid  by  one  single  railroad..  A  different  con- 
struction would  prevent  the  collection  of  any  fee  and  render  the 
statute  inoperative  and  of  no  effect  and  should  not  be  sanctioned. 
If  any  ambiguity  exists  as  to  the  amount  of  the  fee  to  be  paid, 
then  the  greater  amount  should  be  adopted,  for  it  is  a  well-set- 
tled rule  that  any  ambiguity  in  a  grant  of  privileges  must  ope- 
rate against  the  grantee  and  in  favor  of  the  public.  This  is 
fully  established  by  the  adjudications  in  this  country  and  in 
England.  (Zangdon  v.  Mayor j  etc.,  93  K  Y.  129  ;  ^.  cj&  G, 
R.  E.  Co,  V.  Reid,  64  N.  C.  158 ;  Hartford  Bridge  Co.  v. 
Union F.  Co.,  29  Conn.  210  ;  Allegheny  v.  0.  dk  P.  R.  R.,  26 
Penn.  St.  355 ;  Dugan  v.  Bridge  Co.,  27  id.  303 ;  Bowling 
SiCKELs  —  Vol.  LIT.  36 
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Green  Ji.  R.  v.  Warren  Co,,  10  Bush  [Ky.],  711 ;  Marion  Sav- 
ings Bh,  V,  Du7ilcin,  54  Ala.  471  ;  Bridge  Co,  v.  Hoboken  L.  c& 
I.  Co,,  13  N.  J.  Eq.  81 ;  Florida  R,  R.  Co.  v.  P.  R.  Co.,  10  Fla. 
145  ;  Rice  v.  M,  <&  N.  R.  R.  Co,,  1  Black  [U.  S.],  358  ;  Brad- 
ley V.  N.  T.  (6  N.n,  R,  R.,  21  Conn.  294  ;  Priestley  v.  Foulds, 
2  Scott  [new],  205 ;  Kingston  Dock  Co,  v.  La  Marche,  8  B. 
&  C.  42  ;  Leeds  db  Liverpool  Canal  v.  Rustler,  1  id.  424 ; 
Stourbridge  Canal  Co,  v.  Whedey,  2  B.  &  Ad.  792 ;  GUdart 
V.  Gladstone,  11  East,  675.)  The  fee  of  the  streets  being  in 
the  city  for  public  purposes  and  upon  public  trusts,  and  the 
use  of  the  streets  being  given  to  a  private  corporation  for  pri- 
vate gain  without  compensation,  and  the  corporate  authorities 
of  the  city  being  the  representatives  of  the  public  in  the  asser- 
tion of  their  rights,  the  principles  of  construction  stated  should 
be  held  to  apply  the  same  as  between  corporations  and  indi- 
viduals. The  strictest  rules  of  interpretation  can,  therefore, 
be  properly  invoked. 

The  contract  of  the  defendant  arises  from  the  provisions  of 
its  charter  by  which  it  agrees  to  pay  a  certain  sum  reserved 
therein  in  consideration  of  the  privileges  conferred  thereby. 
It  is  neither  a  tax,  nor  is  it  a  penalty,  and  hence  the  technical 
rules  as  to  penal  actions  or  suits  to  recover  a  tax  which  are  in- 
voked by  the  appellant  have  no  application. 

The  appellant's  counsel  claims  that  the  ordinance  of  the 
common  council  of  December  31,  1858,  requiring  every  street 
railroad  car  running  in  that  portion  of  the  city  where  defend- 
ant's road  is  located,  except  one-horse  cars,  to  pay  annually  $50 
license  fees,  which  ordinance  is  set  forth  or  referred  to  in  the 
complaint,  on  which  the  plaintiff  relies,  is  ultra  vires  and 
wholly  void,  and  reliance,  to  sustain  this  position,  is  placed 
upon  the  cases  of  Mayor,  etc,,  v.  Second  Ave,  R,  R,  Co,  (32 
K.  Y.  261),  and  Mayor,  etc,,  v.  Third  Ave.  R.  R,  Co.  (33  id. 
42).  In  the  case  of  the  Second  Avenue  Company  the  action 
was  brought  relying  entirely  upon  the  ordinance  of  the  com- 
mon council,  and  the  objection  urged  to  its  enforcement  was 
that  the  road  was  constructed  under  an  agreement  with  the 
city  which  reserved  no  right  to  impose  license  fees,  and  it  was 
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held  that  there  was  a  contract,  and  that  the  ordinance  was  tlie 
imposition  of  an  annual  tax  upon  the  company  in  derogation 
of  its  rights  of  property,  and  on  that  account  was  unlawful  and 
void.  This  case  does  not  decide  that  such  an  ordinance  is  in- 
valid and  void  as  to  street  railroad  corporations,  where  the 
charter  provides  expressly  that  they  shall  be  subject  to  the  pay- 
ment of  license  fees,  as  is  the  fact  in  reference  to  the  defend- 
ant. The  same  question  arose  in  the  Third  avenue  case,  with 
the  simple  difference  that  the  reservation  there  was  of  a  smaller 
license  fee  than  was  provided  for  in  the  ordinance.  The  action 
there  was  also  to  recover  penalties  for  a  violation  of  the  ordi- 
nance. In  both  these  cases  the  question  arising  as  to  the  validity 
of  the  ordinance  was  considered,  having  in  view  only  such 
roads  as  were  constructed  either  without  any  reservation  what- 
ever in  the  charter,  or  a  different  one  from  that  provided  for 
by  the  ordinance.  The  decision  of  the  court  in  the  Second 
avenue  case  cannot,  we  think,  be  regarded  as  embracing  any 
case  except  the  one  actually  decided ;  and  if,  as  is  claimed  by 
the  appellant's  counsel,  it  goes  beyond  this,  it  is  not  conclusive 
upon  the  question  now  presented. 

The  ordinance  was,  therefore,  valid  as  to  the  city  railroads 
which  were  required  by  their  charters  or  by  contract  with  the 
city  to  pay  a  given  sum  to  the  city  in  consideration  of  the 
privileges  conferred.  In  cases  of  a  grant  by  legislative  power 
the  right  to  collect  the  amount  fixed  as  a  license  confers  express 
authority  to  enforce  the  payment  of  the  same,  and  in  no  sense 
can  it  be  considered  as  the  imposition  of  a  tax  or  a  penalty 
which  is  without  the  sanction  of  law. 

It  is  also  insisted  that  the  power  of  the  common  council  to 
impose  any  penalty  or  fine  beyond  $10  has  been  taken  away, 
and  we  are  referred  to  various  provisions  of  law,  which,  it  is 
claimed,  sustain  the  position  that  the  original  power  conferred 
by  the  Laws  of  1813  to  impose  fines  or  penalties  to  the  amount 
of  $250  has  been  repealed  by  subsequent  enactments  reducing 
the  amount  to  be  paid  to  $10  in  such  cases.  These  provisions, 
we  think,  have  no  application  to  the  case  considered,  and  the 
ordinance  in  question  does  not  impose  a  fine  or  penalty  within 
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the  meaning  of  the  statutes  cited.  The  statute  under  which 
the  defendant  was  organized  provides  for  the  payment  of  a 
license  fee  the  same  as  other  railroads  in  the  city,  but  does  not 
name  the  amount.  The  ordinance  simply  carries  out  the  pro- 
visions of  the  act  by  fixing  the  amount  in  accordance  with  that 
paid  by  the  other  railroads,  and  not  arbitrarily  as  a  fine  or  pen- 
.alty.  As  the  license  fee  provided  for  by  the  ordinance  was 
authorized  by  law,  and  the  city  was  entitled  to  collect  and  re- 
ceive the  same,  we  are  unable  to  say  that  the  common  council 
exceeded  its  legitimate  powers  by  the  enactment  of  the  ordi- 
nance in  question. 

The  repeal  of  the  ordinance  on  April  24,  1867,  by  reso- 
lution of  the  common  council  was  rendered  inoperative  by  the 
repeal  of  that  resolution  on  October  28, 1867,  and  the  ordinance 
thereby  continued  in  full  force  and  effect.  {People  v.  Davia^ 
61  Barb.  456 ;  Van  Devtburgh  v.  Oreenbush,  66  N.  Y.  1.) 

It  may  be  added  that  the  claim  of  the  plaintiff  to  recover  in 
this  action  does  not  rest  upon  the  ordinance  alone,  but  depends 
upon  the  statute,  which  requires  the  payment  of  the  license  fees 
to  the  city  independent  of  any  ordinance.  There  would  seem 
to  be  no  valid  reason  why  the  city  should  not  maintain  an 
action  to  recover  the  license  fee  provided  for  by  the  statute. 
It  clearly  confers  upon  the  city  the  right  to  such  fees,  and 
perhaps  even  without  the  ordinance  an  action  would  lie  for 
their  recovery. 

There  was  no  error  in  allowing  interest  upon  the  plaintiff's 
demand.  This  question  is  fully  considered  in  the  opinion  of 
the  General  Term,  and  concurring  in  the  views  there  expressed 
further  discussion  of  the  same  is  not  demanded. 

A  number  of  other  exceptions  were  taken  upon  the  trial, 
which  have  been  examined,  but  in  none  of  them  do  we  find 
any  ground  of  error  which  would  authorize  a  reversal  of  the 
judgment,  and  the  same  should  be  affirmed. 

All  concur,  except  Bapallo,  J.,  absent. 

Judgment  affirmed. 


1884.]  Newman  v.  Nbllis.  285 

^^tement  of  case. 
Betsey  Newman,  Appellant,  v,  Abbam  Nellis,  Respondent.    |is8  jm' 

I  97    285 
(144    711 

A  person,  morally  bound,  to  fulfill  a  promise  to  do  a  certain  act  or  thing      ^         ^g 
may  not,  after  tlie  act  or  thing  has  been  done,  recall  it  to  the  prejudice       77  xsy  39 1 
of  the  promisee,  on  the  plea  that  the  promise   was  invalid  under  the 
statute  of  frauds,  and  while  executory,  performance  could  not  have  been 
enforced  by  action. 

In  1864  M.  purchased  a  lot  of  defendant  and  took  a  deed  thereof  in  reliance 
upon  a  representation  of  the  latter,  that  a  strip  of  defendant's  land, 
thirty-five  feet  wide,  adjoining  on  the  south,  was  a  highway,  and  upon 
his  promise  that  he  would  open  the  same  as  such  for  the  use  of  M.,  his 
family  and  assigns,  and  the  public.  In  the  deed  the  lot  was  described  by 
metes  and  bounds ;  no  reference  was  made  therein  to  any  street  or  to  any 
map.  Plaintiff  also,  in  reliance  upon  said  representation  and  promise, 
built  a  house  upon  and  near  the  south  bounds  of  the  lot,  as  was  under- 
stood between  the  parties  during  the  negotiations.  Defendant  also  sold 
lots  to  other  persons  south  of  and  abutting  on  said  strip  of  land,  and 
soon  after  the  conveyance,  opened  said  strip  as  a  street  as  he  had 
agreed,  and  the  same  was  thereafter  used  and  enjoyed  as  a  street  by  M., 
and  by  plaintiff,  his  grantee,  and  by  the  public  until  1875,  when  de- 
fendant obstructed  the  entrance  thereto  and  threatened  to  wholly  close 
the  same.  In  an  action  by  a  grantee  from  M.  to  restrain  such  obstruc- 
tion, Twld,  that,  although  the  promise,  while  executory,  could  not  have 
been  enforced,  defendant,  by  opening  the  street  in  pursuance  thereof, 
appropriated  the  space  as  a  way  appurtenant  to  the  premises,  and  he 
could  not  subsequently  recall  the  dedication  ;  also  that  this  right  of 
way  passed  to  plaintiff;  and  this,  although  in  her  deed  it  was  not  refer- 
red to,  and  the  word  **  appurtenances  *'  was  not  used.  Also  Tield,  that 
plaintiff's  right  could  be  enforced  by  injunction. 

(Argued  October  23,  1884  ;  decided  November  25, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  February  26,  1881,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  compel  defendant  to  remove 
obstructions  placed  by  him  upon  land  over  which  plaintiff 
claimed  a  right  of  way,  and  to  restrain  defendant  from  inter- 
fering with  or  interrupting  the  use  of  said  land  as  a  way 
appurtenant  to  a  lot  of  land  sold  and  conveyed  by  defendant  to 
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Michael  Newman,  and  by  hiai  conveyed  to  one  Parkhurst,  and 
by  the  latter  to  plaintiff. 

The  material  facts  are  stated  in  the  opinion. 

J,  E.  Dewey  for  appellant.  The  terms  "  street,"  "  road," 
and  "  highway,"  have  the  same  meaning.  {Brace  v.  N.  Y,  01, 
etc.,  27  N.  r.  273;  36  id.  122-3.)  The  purchaser  had  the 
right,  from  the  deliberate  and  unqualified  assertion  of  the  de- 
fendant, to  presume  that  the  latter  knew  the  condition  and 
situation  of  the  strip  of  land  and  of  his  own  title  to  it ;  and 
that  it  was,  as  he  declared  it  to  be,  a  street.  [FaviU  v.  Hoberta^ 
50  N.  T.  225,  226,  227 ;  MaUoon  v.  Younffy  2  Hun,  564 ; 
Slorrs  V.  Barker,  6  Johns.  Ch.  169,  175 ;  Tabor  v.  Bradley, 
18N.Y.  100,115;  Tiltony,  NeUan^^lBzxh.^n.)  The  agree- 
ment as  to  the  street  having  been  executed  was  as  effectual  as  if  it 
were  contained,  or  the  privilege  had  been  granted,  in  the  same 
conveyance  with  the  lot ;  or,  as  if,  on  refusal,  its  specific  per- 
formance had  been  decreed.  {Hervey  v.  Smith,  22  Beav.  299 ; 
Craig  v.  Grai^,  2  Ont.  App.  583-8  ;  Goddard  onEas'ts,  etc.,  361; 
Tallmadge  v.  East  River  Bank,  2  Diier,  614,  618;  3  Bosw. 
124 ;  affirmed,  20  N.  Y.  105  ;  Mvsgrave  v.  Sherwood,  23  Hun, 
669 ;  S.  a,  60  How.  339  ;  54  id.  811,  29  Hun,  475  ;  Dempsey 
V.  Eipp,  61  N.  Y.  463-9,  471-2;  Bobbins  v.  Bobbins,  89  id. 
251,  257-8  ;  Read  v.  Long,  4  Yerg.  68 ;  Pope  v.  Bevereaux^ 
5  Gray,  409 ;  Smith  v.  Lee,  14  id.  480 ;  Gage  v.  Pitts,  8  All. 
531 ;  Washb.  on  Eas'ts,  etc.,  35,  §  12  [3d  ed.].)  After  one 
has  fully  executed  an  agreement,  not  legally  enforceable,  he 
cannot  gainsay  or  repudiate  it.  There  is  a  vast  and  apparent 
distinction  between  a  refusal  to  fulfill  an  executory  contract 
and  the  deprivation  of  a  right  which  has  actually  vested. 
(Herm.  on  Estop.  437,  §  440 ;  TaUmadge  v.  East  River  Bank, 
26  N.  Y.  105 ;  WestfaU  v.  Parsons,  16  Barb.  645-9 ;  Emm^t 
V.  Read,  4  Seld.  312,  316-7;  Lamport  v.  Beeman,  34  Barb. 
240,  248-9 ;  Dodge  v.  CrandaU,  30  N.  Y.  307 ;  Burdick  v. 
Jackson,  7  Hun,  490.)  The  purchaser's  full  performance  enti- 
tled him  to  specific  performance  from  the  defendant  if  he  had 
failed,  wholly  or  in  part,  to  perform  on  his  part.     {Bigdow  v. 
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Amesy  108  U.  S.  10 ;  Willard's  Eq.  284r-5 ;  2  Story's  Eq.  Jur. 
73,  §  759  ;  Bennett  v.  Abrar/i,  41  Barb.  619  ;  ffobbs  v.  Wether^ 
wax,  38  How.  385,  389-91,  Gen.  T.,  Third  Dept. ;  Miller  v. 
BaUy  64  N.  T.  286  ;  Wheeler  v.  Reynolds,  66  id.  288 ;  Trap- 
hagen  v.  Burt,  67  id.  30 ;  Beardsley  v.  DanUy,  69  id.  577, 
584 ;  TyUy  v.  Church,  54  id.  634  ;  Herm.  on  Estop.  410,  §  407.) 
The  facts,  alleged  in  the  complaint,  present  a  plain  case  of 
dedication ;  not  only  as  between  grantor  and  grantee,  but 
as  between  the  owner  and  the  public  for  purpose  of  a  pub- 
lic street.  [Rivis  v.  Dudley,  3  Jones'  Eq.  126,  135 ;  The 
Mayor,  etc.,  v.  Frankly n,  12  Ga.  239,  343 ;  Morgan  v. 
Railroad  Co,,  96  U.  S.  [Otto]  716 ;  Child  v.  Chappd,  9 
N.  Y..  255-6;  Nayea  v.  Ward,  19  Conn.  250;  Hunter  v. 
Trustees,  etc.,  6  Hill,  407,  411-414 ;  Cincinnati  v.  Lessees 
of  White,  6  Pet.  431,  436-8 ;  Barclay  v.  HbwelTs  Lessee,  id. 
499,  512;  Adams  v.  The  Saratoga,  etc.,  11  Barb.  449-50; 
Carpenter  v.  Orogan,  35  id.  395,  406-7 ;  Hohhs  v.  LoweJl,  19 
Pick.  409 ;  Robertson  v.  WellsvUle,  1  Bond,  81 ;  Cook  v. 
Harris,  61  N.  Y.  453-4 ;  GrinneU  v.  EirUand,  2  Abb.  N. 
C.  386,  note  402;  Wyman  v.  Mayor,  etc.,  11  Wend.  501-2 ; 
Goddard's  Eas'ts  [Bennett],  181-2;  Herm.  on  Estop.  491-8; 
Rex  V.  Lloyd,  1  Campb.  260 ;  TdUmadge  v.  East  River  Bank, 
2  Duer,  614.)  As  between  the  plaintiff,  or  her  grantor,  and 
the  defendant,  the  latter,  under  the  circumstances  alleged, 
dedicated  the  space  in  question  as  a  street.  {Holdane  v. 
Trustees,  21  K  Y.  479-80;  Bissdl  v.  N.  Y.  C,  etc.,  23  id. 
61,  64-6;  Perrin  v.  Shaine,  36  id.  120,  123;  Taylor  v.  Hop- 
per, 62  id.  469 ;  Wiggins  v.  McCleary,  49  id.  346;  Cincin- 
nati V.  White,  6  Pet.  431-2;  Clements  v.  Troy,  16  Barb.  251, 
253;  Goddard's  Eas'ts  [Bennett],  95,  180-3;  Herm.  on  Estop. 
495-8 ;  Story  v.  N.  Y.  Elevated,  etc.,  90  N.  Y  165 ;  S,  C,  11 
Abb.  N.  C,  see  notes  267-70 ;  Fisher  v.  Beard,  32  Iowa, 
346;  Lloyd  v.  Hidbert,!  Cine.  [O.]  228;  Rush  v.  Rock 
Island,  5  Biss.  95 ;  Sloats,  Sinclair  &  Boyd  v.  Sinclair, 
9  N.  Y.  Weekly  Dig.  5497.)  Under  the  admitted  facts, 
this  privilege  or  easement  was,  by  right,  being  actually  used 
for  the  benefit  of  the  land,  and  was  properly  and  rightfully 
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existing  when  the  defendant's  grantee  conveyed  the  lot  to  the 
plaintiff ;  and  as  against  her  grantor  and  defendant,  it  passed 
to  her  as  incident  and  appurtenant  thereto.  {Cheen  v.  GcUins^ 
86  K  T.  246,  250-3;  HuUemeier  v.  Albro,  18  id.  51-2;  4 
Kent's  Com.  467 ;  3  id.  420 ;  Smith  v.  The  Mayor,  68  id.  557 ; 
Tabor  v.  Bradley,!^  id.  11 1, 114 ;  Washb.  on  Ea8'ts,35, 42, 623 ; 
Dempsey  v.  Kipp,  61  N.  T.  471-2;  Child  v.  Chappd,  9  id. 
255 ;  HmdHcha  v.  Stark,  37  id.  106 ;  KerU  v.  Waite,  10  Pick. 
138,  141 ;  Goddard  on  Eas'ts,  98,  99 ;  Sweezy  v.  Brooka,  34 
Vt.  453 ;  Ehea  v.  Formfth,  37  Penn.  St.  503,  608 ;  Dunklee  v. 
The  Wilton,  etc.,  24  N.  H.  489 ;  Spavldimg  v.  AVbott,  55  id. 
424-6,  427 ;  U.  S.  v.  Appleton,  1  Sumn.  492,  801-2 ;  Hazard 
V.  Robinson,  3  Mason,  279 ;  Smites  v.  Hastings,  24  Barb.  44.) 
The  plaintiff,  therefore,  acquired  the  same  right  to  continue  the 
use  of  this  street,  which  her  grantor  would  have  had  if  he 
kept  the  title.  (Washb.  on  Eas'ts,  10,  36;  23  K  T.  66;  11 
Wend.  487;  6  Pet.  431-2;  23  Hun,  683,  684;  26  N.  Y.  105 ; 
17  Mass.  418 ;  Herm.  on  Estop.  494-8 ;  Wood  v.  Sedey,  32 
N.  Y.  116;  11  Wend.  486;  6  Pet.  434,  437-8;  Bigelow  on 
Estop.  74-6,  80,  252;  17  Mass.  366;  15  Barb.  588;  24  id.  44; 
3  Paige,  257;  4  id.  514;  2  Hun,  661;  45  N.  Y.  702;  32  id. 
116;  3  Kent's  Com.  420;  9  Wend.  209;  5  Seld.  255.) 

R.  B,  Fish  for  respondent.  To  constitute  a  public  highway 
by  dedication  there  must  not  only  be  a  setting  apart  and  sur- 
render to  the  public  use  of  the  land  by  the  owner,  but  also  an 
acceptance  and  formal  opening  by  the  proper  authorities,  or  a 
user.  {Bridge  Co.  v.  Bachman,  66  N.  Y.  261;  reversing  S. 
C,  4  Lans.  523 ;  Fonda  v.  BorsU  2  Keyes,  48 ;  Holdame  v. 
Cold  Spring,  21  N.  Y.  474-9 ;  Oswego  v.  Oswego  Canal  Co., 
6  id.  [2  Seld.]  257.)  Whether  or  not  there  has  been  such  a 
dedication  is  a  question  of  fact,  not  of  law.  Though  deducible 
from  other  facts  it  is  none  the  less  a  fact,  and  should  be  alleged, 
notwithstanding  other  facts  are  stated  from  which  it  may  be 
presumed.  (  Van  De  Sands  v.  HoR,  13  How.  458  ;  Page  v. 
Boyd,  11  id.  416 ;  PoMison  v.  Taylor,  8  Barb.  250  ;  AUen  v. 
Pattison,  7  N.  Y.  478.)    In  the  absence  of  such  dedication 
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and  acceptance,  in  this  case,  defendant  had,  and  has,  the  legal 
right  to  do  all  that  he  is  claimed  to  have.  done.  If  he  acted 
rightfully  his  motives  cannot  be  questioned.  {Kiff  v.  Yovr- 
mans,  86  N.  T.  234;  Pfidps  v.  Nowlen,  72  id.  39 ;  Clinton 
V.  Myers,  46  id.  520 ;  Planhroad  v.  Douglasa,  9  id.  444, 
450 ;  MaJian  v.  Brown,  13  Wend.  261  ;  Ghreerdeaf  v.  Fra/neis, 
18  Pick.  117 ;  Bank  v.  Bank,  27  V^t.  505 ;  Lange  v.  Bene- 
dwt,  73  N.'  T.  12;  Sheridan  v.  Jackson,  72  id.  170.) 
Verbal  representations  and  agreements  at  the  time  of  the  sale 
cannot  be  given  in  evidence  to  qualify  or  extend  the  plaintifPs 
right,  as  they  are  merged  in  the  deed.  {Greeti  v.  Collins,  86 
N.  T.  254 ;  Fonda  v.  Borst,  3  Keyes,  48  ;  Bissel  v.  N.  F.  C, 
etc.,  Co,,  23  N.  Y.  61 ;  Badeau  v.  Mead,  14  Barb.  328 ;  Bridge 
Co.  V.  Bachmaoh,  66  N.  Y,  267;  Wohl&r  v.  R.  R,  Co.,  46  id. 
686.) 

Ain)BEW8,  J.  The  deed  from  the  defendant  to  Michael 
Newman,  described  the  premises  conveyed  by  metes  and  bounds 
and  as  containing  about  five-eighths  of  an  acre  of  land,  but 
made  no  reference  to  any  street  or  streets,  or  to  any  map.  In 
1864,  at  the  date  of  the  deed,  the  defendant  owned  the  land  on 
the  south  side  of  the  granted  premises,  but  no  street  had  then 
been  opened  thereon  along  the  southerly  bounds  of  the  lot  con- 
veyed. The  grantee  did  not,  therefore,  acquire  a  right  of  way 
from  the  "  Stone  Arabia  "  road  over  the  lands  of  the  grantor 
adjacent  to  the  granted  premises  by  force  of  the  deed.  Such 
an  easement  by  the  common  law  can  be  created  only  by  grant, 
or  prescription,  or  by  dedication  to  the  public. 

The  case  is  not  within  the  doctrine  that  where  the  owner  of 
a  tract  of  land  lays  it  out  into  lots  or  streets,  and  afterward 
conveys  lots,  bounding  them  on  the  streets  so  laid  out,  or  by 
reference  in  the  deed  to  a  map  on  which  the  streets  are  desig- 
nated, he  impliedly  grants  an  easement  in  the  streets  to  the 
purchaser.  This  doctrine  proceeds  on  a  construction  of  the 
grant  itself,  and  a  conveyance  by  such  a  description  is  held  to 
constitute  as  between  the  grantor  and  grantee,  and  as  to  the 
SicKELS— Vol.  LII.  37 
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lots  conveyed,  an  irrevocable  appropriation  of  the  spaces  desig- 
nated as  streets  or  ways  appurtenant  to  the  land  conveyed. 
( Wyma/n  v.  MayoVy  etc,,  11  Wend.  487 ;  Story  v.  Elevated 
H.  E.  Co.y  90  N.  T.  122,  and  cases  cited.)  In  this  case  there 
was  not  only  an  absence  in  the  deed  of  any  reference  to  a  street 
or  way  over  the  southerly  side  of  the  granted  premises,  but 
there  was  no  apparent  easement  on  that  side,  with  reference 
to  which  the  parties  could  be  assumed  to  have  contracted. 

The  right  of  the  plaintiff  to  maintain  the  action  cannot 
therefore,  be  sustained  on  the  theory  of  an  actual  grant  of 
the  way  in  question  by  the  defendant  But  it  appears  by 
the  complaint  (which,  for  the  purposes  of  this  appeal,  is  to 
be  taken  as  true)  that  during  the  negotiations  between  the 
defendant  and  Michael  Newman,  the  plaintiff's  husband,  for 
the  sale  of  the  lot  by  the  former  to  the  latter,  the  defendant 
represented  to  Newman  that  the  lot  was  a  comer  lot,  situated 
on  the  comer  of  two  streets  or  highways,  viz. :  the  "  Stone 
Arabia  "  road,  an  ancient  highway  on  the  westerly  side  of  said 
lot,  and  a  road  running  easterly  therefrom,  thirty-five  feet  wide, 
along  the  southerly  bounds  of  the  lot,  and  promised  him  that 
he  would  shortly  thereafter  open  the  latter  for  the  use  and  con- 
venience of  Michael  and  his  family,  his  assigns,  and  the  public  ; 
that  the  said  Michael,  relying  upon  such  representations  and 
promises,  was  induced  to  purchase  the  lot  at  a  large  price,  and 
took  a  deed  therefor,  and  afterward,  still  relying  upon  such 
representations  and  promises,  erected  thereon  a  dwelling-house 
near  the  southerly  bounds  thereof,  as  was  contemplated  and 
understood  between  the  parties  during  the  negotiations  for  the 
purchase.  It  further  appears  that  the  defendant  sold  lots  to 
other  persons,  abutting  on  the  said  thirty-five  feet,  with  similar 
representations  and  assurances  as  were  made  to  the  plaintiff, 
and  that  in  1866  or  1867  he  opened  the  said  space  as  a  street 
"  as  the  defendant  represented,  promised  and  agreed  would  be 
done,"  and  the  same  was  thereafter  used  and  enjoyed  by  the 
said  Michael  and  his  family,  and  by  the  public,  as  an  open  and 
public  street  for  the  space  of  about  eight  years,  until  1875, 
when  the  defendant  obstructed  the  entrance  thereto  with  rocks 
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and  large  stones,  rendering  the  access  thereto  difficult  and  dan- 
gerous, and  threatened  to  wholly  close  the  same  by  a  fence,  etc. 

It  may  be  conceded  that  the  promise  of  the  defendant  made 
to  Michael  Newman  to  open  the  street,  standing  alone,  would, 
if  unexecuted,  be  incapable  of  enforcement.  The  plaintiff 
would  encounter  several  difficulties.  In  the  first  place  she 
would  be  met  by  the  objection  that  the  deed  was  the  final  con- 
summation of  the  bargain  and  merged  all  prior  negotiations 
and  stipulations.  If  this  could  be  answered  by  the  claim 
that  the  promise  to  open  the  street  was  a  distinct  collateral 
undertaking,  and  was  not  therefore  within  the  rule  excluding 
parol  evidence  to  vary  a  written  instrument  (as  to  which  we 
express  no  opinion),  the  further  objection  affecting  the  legal 
validity  of  the  promise  would  remain,  that  it  related  to  an  in- 
corporeal right  in  real  estate,  and,  not  being  in  writing,  was 
void  by  the  statute  of  frauds. 

But  we  know  of  no  rule  of  law  which  prevents  a  party  from 
performing  a  promise  which  could  not  be  legally  enforced,  or 
which  will  permit  a  party,  morally  but  not  legally  bound  to  do 
a  certain  act  or  thing,  upon  the  act  or  thing  being  done,  to 
recall  it  to  the  prejudice  of  the  promisee  on  the  plea  that  the 
promise,  while  stiU  executory,  could  not  by  reason  of  some 
technical  rule  of  law  have  been  enforced  by  action. 

In  this  case  the  promise  of  the  defendant  to  open  the  street 
was  specifically  performed.  His  promise  entered  into  the  price 
of  the  lot,  and  what  he  did  must  be  assumed  to  have  been  done 
in  performance  thereof.  There  was  not  only  a  promise  to 
open  the  street,  but  the  defendant  represented  that  the  space 
was  in  fact  a  street.  Upon  this  representation  and  promise 
the  purchaser  relied,  and  when  the  street  was  opened  he  used 
it  as  a  way  for  himself  and  his  family,  without  objection,  until 
he  conveyed  the  lot  to  the  plaintiff  in  1874,  wlio  continued  the 
use  until  prevented  by  the  defendant  in  1875.  If  the  question 
here  was  between  the  defendant  and  Michael  Newman,  there 
would,  we  think,  be  no  question.  The  promise  to  open  the 
street  was  founded  on  a  consideration  and  was  actually  exe- 
cuted.    No  formal  grant  of  the  easement  was  contemplated. 
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But  Michael  Newman  was  put  into  the  possession  and  enjoy- 
ment of  the  easement  and  of  the  land,  so  far  as  the  nature  of 
the  right  admitted.  The  defendant,  by  opening  the  street  in 
pursuance  of  his  agreement,  appropriated  the  space  as  a  way 
appurtenant  to  the  premises,  and  he  could  not  subsequently 
recall  the  dedication.  To  permit  him  to  do  so  would  operate 
as  a  fraud  upon  his  grantee  and  subsequent  purchasers.  The 
court  will  enforce  their  rights  by  injunction,  without  requiring 
them  to  proceed  for  specific  performance,  assuming  that  a  for- 
mal grant  could  be  compelled  at  the  instance  of  the  owners  of 
the  lot.  {Hervey  v.  Smithy  22  Beav.  299 ;  Talmadge  v.  East 
Hive?'  Bank,  26  N.  T.  105 ;  Dempsey  v.  Eipp^  61  id.  463.) 

The  right  of  the  plaintiff  to  maintain  the  action  is  questioned 
on  the  ground  that  the  right  of  way  did  not  pass  to  her  by  the 
deed  from  her  husband.  The  way  or  street  is  not  mentioned 
in  the  deed,  nor  is  the  word  "appurtenances"  used.  But  the 
way  was  an  apparent  easement  at  the  time  the  deed  was  exe- 
cuted, and  if  it  was  then  legally  appurtenant  to  the  lot,  or  in 
other  words,  if  it  was  enjoyed  by  right  by  the  plaintiff's 
husband  as  an  appurtenance  to  the  land,  it  passed  by  the  con- 
veyance of  the  lot  by  metes  and  bounds,  although  not  men- 
tioned and  although  the  word  "  appurtenances"  was  not  used. 
{Huttemeier  v.  Alhro,  18  N.  Y.  48  ;  2  Wash.  2Y9.) 

We  are  of  opinion  that  the  way  having  been  opened,  and 
the  right  which  before  rested  in  contract  having  thereby  be- 
come consummate  by  the  act  of  the  owner  of  the  land,  in 
pursuance  of  a  promise  based  upon  a  valuable  consideration, 
although  by  parol,  the  easement  became  a  perfect  legal  right 
attached  to  the  land,  the  burden  and  benefit  of  which  bind 
the  respective  parcels  and  follow  the  legal  title. 

The  court,  we  think,  erred  in  dismissing  the  complaint,  and 
the  judgment  should  therefore  be  reversed  and  a  new  trial 
granted. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  reversed. 


1884.]         Whelan  v.  Ansonia  Clock  Company.  293 


Statement  of  case. 


Patrick   J.  Whelan,   Respondent,  v.  The  Ansonia  Clock      las  aas, 
Company,  Appellant. 

PlaiDtiff  contracted  to  varnish  clock  cases  for  defendant  at  specified  prices 
per  case.  The  work  was  done  m  defendant's  factory.  The  plaintiff  re- 
ceived pay,  on  regular  paydays,  for  work  completed,  which  had  been  ex- 
amined and  pronounced  satisfactory  by  defendant's  agent..  Defendant's 
factory  was  destroyed  by  fire,  and  a  large  number  of  cases  were  burned, 
upon  which  plaintiff  had  performed  work  ;  some  were  completed  but 
not  inspected ;  the  others  were  not  finished.  HM,  that  defendant  was 
liable  for  the  work  done,  and  plaintiff  was  entitled  to  recover  the  con- 
tract price  for  the  completed  work;  and  upon  a  qiiantum  meruit  for  that 
unfinished ;  and  this,  whether  the  relation  of  master  and  servant  existed 
between  the  parties,  or  whether  plaintiff  was  a  contractor  to  do  the 
work. 

(Argued  October  22, 1884 ;  decided  November  25, 1884.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  September  12, 1882,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict.  (Reported  below, 
27  Hun,  557.) 

This  action  was  brought  to  recover  for  work  alleged  to  have 
been  done  and  performed  by  plaintiff  for  defendant. 

It  appeared  that  the  parties  entered  into  an  agreement,  by 
which  plaintiff  was  to  varnish  clock  cases  for  defendant  at 
specified  prices  per  case,  the  work  to  be  done  in  defendant's 
factory.  Plaintiff^  was  paid  on  the  regular  pay-days  in  the 
factory,  for  the  completed  work  which  had  been  inspected  and 
pronounced  satisfactory  by  defendant's  agent.  Defendant's 
factory  was  destroyed  by  fire,  and  a  large  number  gf  oases, 
upon  which  plaintiff  had  worked,  were  burned ;  a  portion  of 
them  were  finished,  but  had  not  been  inspected;  the  others 
were  unfinished.  Defendant  claimed  that  the  loss  must  fall 
upon  plaintiff  as  it  was  only  liable  for  work  completed,  and 
which  had  passed  inspection.  The  court  charged  that  the 
loss  fell  upon  defendant,  and  that  plaintiff  was  entitled  to  re- 
cover for  the  work  done,  whether  finished  or  not,  for  the  fin- 
ished work  the  contract  price,  and  for  the  unfinished,  upon  a 
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qtbcmtuTTi  meruit     To   which  defendant's  counsel  duly  ex- 
cepted. 

Marshall  P.  Stafford  for  appellant.  Plaintiff  was  an  inde- 
pendent contractor  and  not  a  mere  employe  of  defendant. 
{Kings  v.  N.  T.  G.  B.  R.,  66  N.  Y.  181,  186 ;  Town  of 
Pierrepont  v.  Loveless^  72  id.  211,  214.)  The  fact  that  the 
work  was  done  on  premises  owned  by  defendant  does  not  in 
any  wise  affect  the  question  or  alter  the  relation.  {King  v.  N, 
Y.  a  R.  R.  Co.,  66  N.  Y.  187.)  The  fact  that  the  work  was  to 
be  inspected  by  the  defendant  and  pronounced  satisfactorily 
done  before  defendant  accepted  it  and  became  liable  to  pay  for 
it  did  not  change  the  plaintiff's  character  as  an  independent 
contractor  and  make  him  a  mere  employe  of  defendant. 
{KeUy  V.  JVew  Yorh  11  N.  Y.  432;  Pack  v.  Nmx)  York,  8 
id.  222;  Hunt  v.  Pa.  R.  Co,,  51  Penn.  St.  475.)  The  condition 
precedent  of  the  contract  not  having  been  complied  with, 
plaintiff  had  no  cause  of  riction.  {Oakley  v.  Morton,  11  N.  Y. 
437;  Smith  v.  Brady,  17  id.  173;  PeopUs  Bk.  v.  Mitchell, 
73  id.  411;  Hoffman  v.  GaUahar,  6  Daly,  42;  Ouidet  v. 
The  Mayor,  36  N.  Y.  Supr.  557 ;  Cunningham  v.  Jones,  20 
N.  Y.  486 ;  Bonesteel  v.  Mayor,  22  id.  162 ;  Brown  v.  Weber, 
38  id.  187.)  Any  loss  by  fire  before  work  had  been  finished, 
inspected  and  accepted  falls  upon  plaintiff  and  not  upon  de- 
fendant. {Harmony  v.  Bingham,  12  N.  Y.  107;  Tomkins  v. 
Dudley,  25  id.  272,  275;  Andrews  v.  DuraM,  11  id.  35; 
Moore  v.  Hitchcock,  4  Wend.  292 ;  Wheeler  v.  McFarland,  10 
id.  318;  Eaton  v.  Lyndt,  15  Mass.  242;  Benedict  v.  Murray, 
3  Vt.  302;  Story  on  Bail.,  %  394 ;  Van  Natta  v.  Sun  N.  I.  Co., 
2  Sandf.  490;  Savage  v.  Com  Ex.  1.  Co.,  36  N".  Y.  655 ;  Buf^ 
falo  Steam  E.  W.  v.  Sun  Mut.  L  Co.,  17  id.  401 ;  TaUnum  v. 
AUantic  I.  Co.,  3  Keyes,  87 ;  Franklin  Fire  Ins.  Co.  v. 
Coates,  14  Md.  285;  McConihe  v.  Erie  R.  Co.,  20  N.  Y.  449, 
497 ;  Morton  v.  Woodruff,  2  id.  153.)  Upon  the  undisputed 
state  of  facts  plaintiff  had  no  cause  of  action,  and  under  such 
circumstances  defendant's  motions  to  dismiss  should  have  been 
granted.  {Beyo  v.  N.  Y.  C.  R.  R.,  34  N.  Y.  9 ;  WicheU  v. 
H.  R.  R.  R.,  29  id.  316;  Stevens  v.  0.  <b  S.  R.  R.,  24  id.  30; 
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Labor  v.  Coplm^  i  id.  647 ;  Ga/rpenter  v.  Smithy  10  Barb.  663  ; 
McOm^in  v.  Taylor,  2  id.  356 ;  Done  v.  Mdy,  16  Wend. 
353.) 

J.  D.  Bdl  for  respondent.  The  defendant  should  bear  the 
loss  occasioned  by  the  fire  on  its  premises.  (Broom's  Leg.  Max. 
217;  Milo  v.  Bimse,  3  Abb.  Ot.  App.  Dec.  375.)  Plaintiff 
can  recover  on  quantum  meruit^  notwithstanding  that  the  in- 
spection had  not  been  had.  (  Wolfe  v.  Howes^  20  N.  Y.  197, 
202 ;  Jones  v.  Judd,  id.  411 ;  Hcmell  v.  Qovld^  2  Abb.  Ct. 
App.  Dec.  418.)  If  the  plaintiff  was  an  independent  contractor, 
the  defendant  is  still  liable.  [Nihlo  v.  Bmsse^  3  Abb.  Ct.  App. 
Dec.  376.)  It  is  part  of  the  contract  that  the  owner  of  prop- 
erty on  which  work  and  labor  are  to  be  performed  should  have 
such  property  in  being  and  condition  to  have  such  labor  per- 
formed, and  if  he  fails  for  any  cause  he  must  respond  on  the 
quamiv/m  meruit  to  the  workman,  whether  he  be  servant  or  in- 
dependent contractor.  (Edwards  on  Bailments  [2d  ed.],  §  428  ; 
Mentone  v.  AthoAjoes^  3  Burr.  1592 ;  2  Kent's  Com.  591 ;  At- 
kinson V.  Bdl^  8  B.  &  C.  277.)  The  cases  that  deal  with  the 
question  of  the  distinction  between  master  and  servant  and 
independent  contractor  are  suits  by  outside  persons  for  torts. 
{Kings  v.  N,  T.  C.  E,  E.,  66  K  Y.  181 ;  Town  of  Fierrepont 
V.  Loveless,  72  id.  211.) 

Per  Curiam.  It  matters  not  whether  the  relation  of  master 
and  servant  existed  between  these  parties,  or  whether  the 
plaintiff  was  a  contractor  with  the  defendant  to  do  the  work 
upon  the  clocks.  Upon  the  authority  of  the  case  of  Nihlo  v. 
Binsse  (3  Abb.  Ct.  App.  Dec.  375),  the  defendant  was  liable 
for  the  work  done,  as  the  clocks  belonged  to  it,  were  in  its 
possession  and  under  its  control,  and  it  was  under  an  implied 
obligation  to  furnish  and  keep  them  on  hand  that  the  plaintiff 
could  complete  his  work  upon  them  and  thus  earn  his  compen- 
sation. 

The  judgment  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 
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Van  Buben  Wheat  et  al.,  Respondents,  v.  Habvey  Hioe 
et  aL,  Appellants. 

A  creditor  of  a  firm  cannot  maintain  an  action  npon  an  agreement  madd 

with  the  firm,  by  one  not  a  member,  to  pay  a  portion  —  for  instance,  one- 

}     quarter — of  its  indebtedness ;  as  no  one  creditor  can  show  from  the  con< 

682|     tract  that  it  was  intended  for  his  benefit,  or  covers  any  part  of  his  debt. 

Barlow  v.  Myers  (64  N.  Y.  41),  distinguished. 

Lawrence  v.  Fox  (20  N.  Y.  268),  distinguished  and  limited. 

A  creditor,  who  has  in  no  way  accepted  and  adopted  a  promise  by  a  third 
party,  in  a  contract  between  him  and  the  debtor,  to  pay  the  debt,  has  no 
legal  interest  in  the  promise  which  will  entitle  him  to  contest  an  action 
by  the  promisor  for  a  reformation  of  the  contract  by  striking  out  the 
promise  on  the  ground  of  mistake. 

As  to  what  action  upon  the  part  of  the  creditor,  by  way  of  acceptance  or 
adoption  of  the  promise,  will  give  him  a  right  to  interfere  and  be  heard 
in  such  an  action,  quare. 

(Argued  October  20,  1884 ;  decided  November  25, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourtli  judicial  department,  entered  upon  an  order 
made  April  8,  1 882,  which  dismissed  an  appeal  taken  by  de- 
fendants Kice  and  others  from  judgment  in  favor  of  plaintiffs, 
entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  reform  a  contract  between 
plaintiffs  and  defendant  Stotenburgh  by  striking  out  certain 
clauses,  which,  plaintiffs  alleged,  had  been  inserted  therein  by 
mistake  of  the  scrivener,  and  without  the  knowledge  or  assent 
of  the  parties. 

The  defendants  other  than  Stotenburgh  are  creditors  of  the 
firm  of  Stotenburgh,  Root  &  Co.,  and  they  alone  appeared  and 
answered. 

The  material  facts  are  stated  in  the  opinion. 

Marsenua  H,  Briggs  for  appellants.  The  appellants  had  a 
beneficial  interest  in  the  contract  as  originally  executed. 
{Lcmrence  v.  Fox,  20  N.  T.  268 ;  Clqflm  v.  Ostrom,  64  id. 
681;  Arnold  v.  Nichols,  64  id.  117;  Dingledein  v.   Third 
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Avent^  HaUroad  Go.^  37  id.  675 ;  Barher  v.  Bradley^  42  id. 
316 ;  Ha/nd  v.  Kennedy^  83  id.  154 ;  Barlow  v.  Myers^  64 
id.  41.)  The  appellants  having  accepted  and  claimed  the 
benefits  accruing  to  them  mider  the  contract,  the  parties  to  it 
could  not  revoke,  or  in  anj  way  release  plaintiffs  from  the  ob- 
ligations which  they  had  assumed.  {Dov^laas  v.  WelU,  18 
Hun,  88;  Oanmsey  v.  Rogers^  47  N.  T.  233;  Ranney  v. 
McMuUen^  5  Abb.  N.  0.  246.)  As  the  record  shows  that  the 
appeal  was  dismissed,  we  may  fairly  assume  that  the  court  did 
not  give  the  facts  such  an  examination  as  it  would  have  given 
them  if  it  had  felt  called  upon  to  pass  upon  the  validity  of  the 
judgment.  We  go  by  the  record  not  by  the  opinion.  ( Yer- 
pkmcJc  V.  Member^  74  N.  Y.  620.) 

John^  CaUister  for  respondents.  Only  a  party  against  whom 
a  judgment  is  rendered  by  which  he  is  aggrieved  can  appeal 
to  reverse  it.  (Code  of  Civ.  Pro.,  §  1294 ;  Reid  v.  Yarhder- 
heydeuy  5  Cow.  719;  Idley  v.  Brown^  11  Wend.  227,  238; 
Cuyler  v.  Mordand,  6  Paige,  273  ;  Steele  v.  White,  2  id.  478.) 
This  being  an  equity  action,  the  costs  are  in  the  discretion  of 
the  court  or  referee,  even  against  proper  parties,  from  which 
there  is  no  appeal.  (Code  of  Civ.  Pro.,  §  3230  ;  Chapman  v. 
Montgomery^  63  K  Y.  221,  see  p.  238 ;  Provost  v.  Provost,  70 
id.  141,  see  p.  146 ;  Herrington  v.  Robertson,  71  id.  280,  see  p. 
284.)  Where  mutual  mistake  or  fraud  is  clearly  established  in 
the  contract  as  drawn  and  executed  by  the  parties,  the  contract 
should  be  reformed  according  to  the  actual  agreement  of  the 
parties.  {J)eErmam,d  v.  Chamherlain,  88  N".  Y.  658  ;  Albany 
City  Savings  Inst,  v.  Burdick,  87  id.  40 ;  Wariri^  v.  Somborn, 
82  id.  604 ;  Kilmer  v.  Smith,  77  id.  226 ;  Hay  v.  Star  Fire 
Ins.  Co.,  id.  235 ;  BoUsford  v.  McLean,  45  Barb.  478 ;  Welles 
V.  Yates,  44  N.  Y.  525 ;  Coles  v.  Brown,  10  Paige,  526 ; 
CiUesjpie  v.  Moon,  2  Johns.  Ch.  685.)  The  court  will  inter- 
fere only  as  between  the  original  parties  to  the  contract,  or 
those  claiming  in  privity  under  them,  to  reform  the  same. 
(Story's  Eq.  Jur.,  §  165  ;  Cody  v.  Potter,  66  Barb.,  463  ;  Gasler 
V.  Pitts,  6  Hun,  659.)  The  objection  that  other  persons  should 
SicjKELS  —  Vol.  LIL  38 
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have  been  made  parties,  if  available  on  the  part  of  the  defend- 
ants, should  have  been  taken  by  demurrer  or  set  up  in  their 
answer ;  and  not  being  set  up,  is  waived,  pursuant  to  section 
449  of  the  Code  of  Civil  Procedure.  (FarwdL  v.  Invportera 
and  Traders'  Nat.  Bank  of  New  York,  90  N.  T.  483;  Foa- 
gate  v.  Herkimer  Mojiuf.  Co,^  12  id.  580 ;  Halsey  v.  Blacky 
28  id.  438  ;  Deputy  v.^Strong^  37  id.  372.)  Parol  evidence 
is  always  given  and  received  in  actions  in  equity  to  reform  con- 
tracts. (Story's  Eq.  Jur.,  §§  154,  155,  156  ;  Webb  v.  Bice,  6 
Hill,  219;*  OUlespie  v.  Moon^  2  Johns.  Ch.  585;  Hoag  v. 
Owen^  57  N.  Y.  644;  Hodges  v.  Tenn,  Mar.  and  Fire  Ins. 
Oo,,  8  id.  416  ;  Despard  v.  Wallbridge^  15  id.  374;  McMahon 
V.  Ma^yy  51  id.  155  ;  Hutchins  v.  Hehhard,  34  id.  24 ;  Mathews 
V.  Sheehan,  69  id.  585  ;  Bowen  v.  Bank  of  Newport,  11  Hun, 
226 ;  Murphy  v.  People,  4  id.  105  ;  McFadden  v.  Kingsbury, 
11  Wend.  669 ;  Southworth  v.  Stevens,  10  Johns.  443 ;  Cole- 
man V.  First  Nat.  Bk.  of  Elmira,  53  N.  Y.  388 ;  1  Greenleaf 
on  Evidence,  §  89 ;  Hvhbard  v.  Oumey,  64  N.  Y.  457 ;  Perry 
V.  Bansom,  12  id.  462;  Easterly  v.  Barber,  66  id.  433; 
Tricstees  v.  King,  6  id.  147  ;  Hutchins  v.  Hehhard,  34  id.  24  ; 
Chester  v.  Bank  of  Kingstm,  16  id.  336,  343  ;  Bell,  Bedr,  v. 
Shihley,  33  Barb.  610 ;  Raynor  v.  Page,  2  Hun,  652.) 

Finch,  J.  The  plaintiffs  and  the  defendant  Stotenburgh 
signed  an  agreement  in  writing  containing  two  clauses  which 
were  afterward   claimed  to  have  been   inserted  by    mistake. 

At  the  date  of  its  execution  the  firm  of  Stotenburgh,  Root 
&  Co.  was  indebted  to  several  creditors,  and,  continuing  its 
business  thereafter,  contracted  other  and  additional  debts  to 
the  same  and  other  persons.  Both  classes  of  creditors  are 
among  the  defendants  in  this  action.  The  written  agree- 
ment stipulated  that  Stotenburgh  sold  to  Wheat  &  Salisbury, 
the  present  plaintiffs,  *'the  equal  undivided  one-quarter  of 
the  plaster  mill  and  quarries,  and  one-quarter  of  all  the  per- 
sonal property  of  the  firm  of  Stotenburgh,  Root  &  Co.,"  in 
consideration  whereof  Wheat  &  Salisbury  agreed  to  pay  to 
Stotenburgh  $3,000,  and  "  to  assume  and  pay  one-quarter  of 
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the  present  incumbrance  on  the  property, "  "and  one-quarter  of 
all  the  indebtedness  of  the  firm  of  Stotenburgh,  Root  &  Co.,  of 
which  the  said  Isaac  Stotenburgh  is  a  member,  as  the  same 
may  become  due  and  payable. "  The  written  instrument  con- 
tained also  a  further  stipulation, "  that  by  reason  of  said  pur- 
chase the  said  Van  Buren  Wheat  and  Joseph  F.  Salisbury  be- 
come members  of  said  firm  of  Stotenburgh,  Root  &  Co.,  to  the 
amount  of  one-quarter  interest  in  all  the  real  and  personal 
property  belonging  to  the  said  firm  of  Stotenburgh,  Root  &  Co., 
and  liable  to  pay  the  indebtedness  of  the  said  firm  in  the  same 
manner  and  to  the  same  extent  as  if  they  had  been  members 
of  the  original  firm  of  Stotenburgh,  Root  &  Co."  When, 
some  considerable  time  after  its  date,  the  plaintiffs  discovered 
that  the  instrument  which  they  had  signed  contained  the  two 
clauses  in  question,  they  commenced  an  action  in  equity  to  re- 
form the  writing  by  striking  out  the  promise  to  pay  one- 
quarter  of  the  firm  indebtedness,  and  the  agreement  to  become 
a  partner.  Stotenburgh  was  made  a  defendant,  and  also  the 
creditors  of  the  firm.  The  allegations  of  the  complaint  relat- 
ing to  and  affecting  the  latter  wei'e  that  they  "  have  given  out 
and  claim  that  these  plaintiffs  are  liable  as  inembeTB  of  said 
ji/TTYh  to  pay  each  and  every  of  said  promissory  notes,  and  they 
severally  threoiten  to  sue  the  said  firm^  and  these  plaintiffs 
as  members  of  said  firm^  upon  their  respective  promissory 
notes,  and  the  said  Mary  A.  B.  Swan  has  sued  the  said  firm 
and  these  plaintiffs  upon  her  said  promissory  note  of  |142.50, 
which  suit  is  still  pending  and  undetermined."  Tiie  com- 
plaint gave  the  date  of  the  last-named  note,  which  was  April  1, 
1875,  while  the  written  agreement  was  dated  the  November 
previous.  The  relief  specifically  asked  against  these  creditors 
was  that  they  be  restrained  until  the  determination  of  the 
action  from  prosecuting  the  plaintiffs  "  on  their  said  prom- 
issory notes."  It  is  to  be  observed,  therefore,  that  the  com- 
plaint makes  no  reference  to  any  right  of  action  of  the  creditors 
aaxcept  that  against  the  firm  and  the  plaintiffs  as  members  of 
of  he  firm;  and  there  is  neither  averment,  admission,  nor  the  least 
thattimation  that  the  creditors  who  were  such  at  the  date  of  the 
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writing  had  accepted  or  adopted,  by  word  or  act,  the  promise 
contained  in  it  to  pay  the  existing  indebtedness  of .  the  firm ; 
nor  is  any  relief  asked  restraining  them  from  suing  on  such 
promise.  The  creditors  answered.  They,  on  their  part,  make 
no  allusion  to  that  promise ;  they  do  not  allege  that  they  accep- 
ted or  adopted  it,  or  claim  any  right  founded  upon  it ;  but  on 
tliQ  contrary,  put  their  rights  explicitly  upon  the  ground  of 
plaintiffs'  liability  as  members  of  the  firm,  and  the  only  alle- 
gation even  remotely  or  incidentally  referring  to  the  debts  of 
the  firm  which  antedated  the  written  agreement  was  that  after 
that  date  each  had  "  extended  to  the  said  firm  of  Stotenburgh, 
Root  &  Oo.  credit,  and  loaned  moneys,  or  continued  the  loan 
of  moneys  previously  loaned  to  said  firm,"  relying  on  knowl- 
edge of  the  agreement  "and  the  partnership  of  said  plaintifl^s." 
The  pleadings,  therefore,  did  not  assert  any  acceptance  or 
adoption  by  the  creditors  at  any  time  of  the  special  promise  to 
pay  the  debts  existing  at  the  date  of  the  agreement,  but  on  the 
contrary  raised  only  the  question  whether  the  plaintiffs  had 
actually  become  partners,  or  had  made  themselves  liable  by 
acting  or  holding  themselves  out  as  such.  Upon  the  trial  the 
plaintiffs  gave  evidence  confined  to  the  question  of  reformation, 
and  when  they  rested,  the  defendants  moved  for  a  nonsuit  upon 
the  express  ground,  among  others,  that  "  the  complaint  does 
not  allege,  and  plaintiffs  have  failed  to  show,  that  the  claims  of 
the  defendants  set  forth  in  the  complaint  are  based  on  the  con- 
tract sought  to  be  reformed,  or  that  the  defendants  threaten 
to  set  up  in  their  actions  at  law  the  contract  sought  to  be 
reformed." 

Nowhere  in  the  defendants'  evidence  was  there  proof  of 
any  act  or  word  of  the  creditors  accepting  or  adopting  the 
promise  to  pay  debts  ;  but  on  the  contrary,  at  the  close  of  the 
case  the  motion  for  a  nonsuit  was  repeated  upon  all  the  grounds 
first  stated,  including  that  which  denied,  on  behalf  of  the  cred- 
itors, any  assertion  in  the  pleadings  or  proof  that  an  action  . 
had  been  threatened  upon  the  contract.  . 

Laying  aside,  then,  for  later  consideration,  that  part  of  th^    x 
writing  which  purported  to  make  plaintiffs   partners   in  t' 


1884.  ]  Wheat  efc  al.  v.  Rice  et  al.  30 1 

Opinion  of  the  Court,  per  Finch,  J. 

firm  of  Stotenbargh,  Root  &  Co.,  and  confining  our  attention 
to  the  promise  of  plaintiffs  to  pay  one-quarter  of  the  debts  of 
the  firm,  standing  alone  and  by  itself,  there  are  disclosed  two 
reasons  why  that  promise  gave  the  creditors  no  rights  whatever, 
and  why  they  had  no  legal  interest  in  the  action  to  reform  the 
contract. 

The  first  is  that  no  promise  was  made  to  pay  any  single  one 
of  such  creditors,  or  for  the  benefit  of  any  one  of  them.  The 
promise  was  made  to  Stotenbargh,  and  for  his  benefit  and  that 
of  the  firm  alone.  The  plaintiffs  agreed  to  pay  one-quarter  of 
the  firm's  indebtedness.  If  the  next  day  they  had  ascertained 
its  entire  amount  and  paid  over  to  Stotenburgh,  Root  &  Co. 
one-quarter  of  that  total  their  contract  would  have  been  ful- 
filled. They  would  have  put  back  into  the  firm  assets  pre- 
cisely what  they  had  agreed  to  give  for  what  was  taken 
out.  Or  if,  again,  there  were  ten  creditors,  all  of  whose  debts 
were  due,  and  one  of  them  held  one-quarter  of  the  total,  the 
plaintiffs  might  pay  him  and  owe  nothing  to  the  other  nine,  or 
pay  a  part  of  the  nine  and  owe  nothing  to  the  rest.  In  other 
words,  no  one,  nor  any  specific  and  identical  creditor,  could  so 
show,  in  advance  of  payment,  that  the  promise  was  intended 
for  his  benefit,  or  covered  any  part  of  his  debt  as  to  establish 
that  he  could  maintain  an  action  on  such  promise.  Whether 
it  would  benefit  him  or  not  depended  wholly  upon  the  undis- 
closed option  of  the  plaintiffs  down  to  the  moment  at  which 
they  were  required  to  pay  "  one-quarter  of  the  indebtedness  " 
of  the  firm.  It  would  be  a  very  great  extension  of  the  doc- 
trine of  Lawrence  v.  JFox  (20  N.  Y.  268),  to  give  a  right  of 
action  to  a  creditor  for  whose  benefit  the  promise  might,  or 
might  not  have  been  made.  In  Barlow  v.  Myers  (64  N.  Y. 
41),  where  the  promise  was  to  pay  generally  "  the  debts  of 
Randall  &  Williams,  without  specification  of  the  particular 
debts,  or  naming  the  creditors  of  the  firm,"  attention  was  called 
to  the  fact  that  in  this  respect  the  case  differed  from  all  the 
cases  in  which  the  right  of  action  had  been  sustained  in  behalf 
of  the  third  party.  But  while  there  it  was  possible  to  say 
that  the  creditors  were  sufficiently  identified  as  belonging  to  a 
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class  all  of  whom  were  to  be  paid,  here,  on  the  other  hand,  no 
class  is  named  or  described,  and  who  was  to  be  paid  by  the 
promisor,  or  to  what  extent,  is  left  absolutely  uncertain  and 
undetermined.  We  prefer  to  restrict  the  doctrine  of  Lawrence 
V.  Fox  within  the  precise  limits  of  its  original  application. 

But  there  is  another  reason  for  saying  that  the  defendant 
creditors  had  no  legal  interest  in  the  promise  of  plaintiffs 
which  could  entitle  them  to  contest  the  action  for  a  reformation 
of  the  contract.  We  held  in  Dunning  v.  Leavitt  (85  N.  Y. 
35)  and  again  in  Crowe  v.  Lewin  (95  id.  423),  that  the  right 
of  the  third  party  benefited  by  the  promise,  at  least  before  he 
had  accepted  and  adopted  it,  was  of  such  derivative  and  im- 
perfect character,  if,  indeed,  it  attached  at  all,  and  was  so  sub- 
ject to  the  relations  and  equities  of  the  original  promisor  and 
promisee,  that  the  destruction  of  the  consideration  of  the 
promise  in  the  one  case,  and  the  rescission  or  annulment  of  the 
contract  in  the  other,  in  actions  to  which  the  alleged  beneficiary 
was  not  a  party  and  in  which  he  had  not  been  heard,  barred 
and  prevented  him  from  any  right  of  action  upon  the  promise. 
If  we  have  construed  the  pleadings  and  read  the  evidence  cor- 
rectly, that  is  the  case  here.  There  had  been  no  acceptance  or 
adoption  by  word  or  act.  Soniething  of  that  kind  was  essen- 
tial. {Tttrk  V.  Ridgey  41  N.  T.  206 ;  Garnsey  v.  Rogers^  47 
id.  242  ;  Vrooman  v.  Turner,  69  id.  285 ;  Knickerbocker  Life 
Ins.  Go.  V.  Nelson^  78  id.  151 ;  Brewer  v.  Dyer,  7  Gush.  337.) 
What  it  should  be,  whether  a  bare  assent  communicated  to  the 
promisor,  or  some  decisive  act  of  the  third  party  by  which  his 
original  position  and  rights  have  been  changed  in  reliance  upon 
the  promise,  before  the  equities  between  the  contractors  be- 
come burdened  with  a  right  to  interfere  and  be  heard  belong- 
ing to  the  third  party,  we  do  not  now  decide  because  it  is 
wholly  unnecessary.  It  is  enough  that  these  creditors  neither 
by  word  nor  act  in  any  manner  assented  to  or  adopted  the 
promise  before  the  action  for  its  reformation.  They  were, 
therefore,  not  necessary  parties  to  that  action,  had  no  legal  in- 
terest in  it,  and  were  properly  denied  the  right  of  appeal. 

It  only  remains  to  consider  wliether  the  other  clause  of  the 
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writing  which  purported  to  make  the  plaintiffs  partners  in  the 
firm  of  Stotenburgh,  Root  &  Co.  gave  the  creditors  a  right  to 
resist  the  reformation  of  the  writing.  They  had  no  legal 
interest  in  the  question.  The  judgment  rendered  does  not  at  all 
bar  their  right  to  sue  the  plaintiffs  as  members  of  the  firm  of 
Stotenburgh,  Root  &  Co.,  to  establish  that  they  were  partners, 
or  had  so  held  themselves  out  as  such  as  to  have  become  liable. 
Relatively  to  that  ground  of  action  the  writing  was  but  evi- 
dence, and  the  creditors  had  no  vested  right  to  prevent  the 
parties  to  it  from  making  it  speak  the  truth.  The  opinion 
of  the  General  Term  states  this  proposition  so  clearly  that  tlie 
appellants  here  practically  concede  it ;  but  insist  that  '*  in- 
stead "  of  resting  upon  the  ground  of  partnership,  *'  the  appel- 
lants seek  to  recover  upon  the  contract  itself  for  indebtedness 
included  within  its  terms."  We  have  already  considered  that 
ground  of  interference  by  the  creditors  and  decided  against  it. 
It  follows  that  the  General  Term  committed  no  error  in  dis- 
missing the  appeal. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


Hiram  Dillbnbeck,  Respondent,  v.  Horace  Dygert  et  al.,  as 
Administrators  et  al..  Appellants. 

Where  one  of  several  accommodation  makers  of  a  joint  and  several  prom- 
issory note  paid  the  same,  and  subsequently  transferred  and  delivered  it 
for  a  valuable  consideration  to  a  third  person,  Iield,  that,  although  the 
note,  as  an  obligation,  was  extinguished  by  the  payment,  yet  it  remained 
in  the  hands  of  the  maker,  who  paid  it,  the  evidence  of  bis  right  to  con- 
tribution from  his  co-sureties  ;  and  that  the  delivery  raised  a  legal  pre- 
sumption of  an  intent  to  pass,  and  did  pass  this  right  to  the  transferee. 

Also  Jield,  the  facts  that  the  transferee  paid  the  full  face  of  the  note,  and 
not  merely  the  amount  due  for  contribution,  that  the  transferrer  paid  the 
full  interest  for  several  years,  and  that  upon  his  failure  the  transferee 
proved  the  note  for  its  full  amount  against  him  in  bankruptcy,  and  re- 
ceived and  credited  a  dividend  thereon,  were  none  of  them  inconsistent 
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with  an  intent,  deducible  from  the  bare  transfer,  to  assign  and  pass  the 
right  of  contribution. 
It  seems  the  effect  of  the  delivery  as  passing  the  right  of  contribntion  would 
not  be  defeated  by  the  fact  that  the  parties  thereto  supposed  at  the  time 
that  the  note  remained  a  valid  and  subsisting  obligation  against  all  the 
makers,  and  that  the  intent  was  to  transfer  St  as  such. 

(Argued  October  24, 1884;  decided  November  25,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  October  28,  1881,  which  denied  a  motion  for  a  new  trial, 
and  directed  that  a  judgment  for  plaintiff,  entered  upon  verdict, 
be  made  absolute. 

Upon  the  trial  exceptions  were  ordered  to  be  heard  at  first 
instance  at  General  Term.  Judgment  was  directed  to  be  entered 
on  the  verdict,  the  same  to  stand,  however,  as  security  only. 

This  was  -an  action  for  contribution.  The  following  facts 
appeared : 

George  W.  Snell  and  the  original  drfendants  in  this  action 
were  stockholders  in  a  manufacturing  company.  To  secure 
a  loan  made  to  said  company,  said  stockholders  executed  to  the 
lender  their  joint  and  several  promissory  note  for  the  amount 
of  the  loan.  Said  Snell,  after  the  maturity  of  the  note,  paid 
and  took  up  the  same,  and  thereafter  transferred  and  delivei^ed 
the  same  to  the  plaintiff,  who  paid  its  full  face  therefor.  Snell 
paid  the  interest  on  the  note  for  several  years,  which  payments 
were  indorsed  thereon.  He  thereafter  became  insolvent  and  was 
adjudged  a  bankrupt.  Plaintiff  proved  the  note  for  its  full 
amount  in  the  bankruptcy  proceedings,  receiving  a  dividend 
thereon,  which  was  indorsed  on  the  note. 

M.  Rumsey  MiUer  for  respondent.  The  offer  to  prove  the 
declaration  of  Snell,  the  assignor  of  the  chose  in  action  to  a 
third  person,  a  year  after  Snell  had  assigned  the  same  to 
plaintiff,  as  evidence  against  his  assignee,  was  properly  rejected. 
(Clews  V.  Kerr,  90  N.  Y.  633-4;  Truax  v.  Slater,  86  id.  630, 
632 ;  Coyne  v.  Werner,  84  id.  386,  392 ;  Bumham  v.  Bren^ 
nan,  74  id.  597 ;    Vanaaclia  v.  Kretz,  72  id.  648,  564,  555 ; 
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Tilson  V.  TerwiUiger^  56  id.  273,  277 ;  Ouyler  v.  McCartney^ 
40  id.  221,  226 ;  Paige  v.  Cagwin^  7  Hill,  361.)  Before  a  party 
excepts  on  account  of  the  rejection  of  evidence,  he  should 
make  the  offer  in  such  plain  and  unequivocal  terms  as  to  leave 
no  room  for  debate  about  what  was  intended.  {Daniels  v. 
FaUersarij  3  Comst.  47,  51 ;  jKeUef*  v.  JV.  T.  O.  R.  R.  Co.y 
24  How.  Pr.  185;  SchiU  v.  Brokhakus,  80  N.  Y.  620; 
McGinley  v.  U.  S,  Life  Ins.  Go.y  77  id.  497.)  The  defend- 
ant's request  to  nonsuit  the  plaintiff,  because  a  joint  judgment 
could  not  be  rendered  in  the  action,  was  properly  denied. 
{Armitage  v.  Pidver,  37  N.  Y.  494,  601 ;  Wright  v.  Wrtght,. 
54  id.  437,  443;  Code  of  Procedure,  §  144;  Voorhis' 
Code,  p.  207,  note  F;  Hess  v.  Buffalo  and  Niagara  lolls 
R,  R.  Co.,  and  N.  Y.  C.  R.  R.  Co.,  29  Barb.  391 ;  Blosso?n 
v.  Barrett,  37  N.  Y.  434,  436  ;  Wright  v.  St(yrrs,  6  Bosw.  600 ; 
DonneU  v.  Walsh,  id.  621.)  The  liability  of  one  surety  to 
another  for  contribution  attaches  or  springs  up  at  the  time  the 
obligation  they  sign  is  delivered,  and  whenever  payment  may 
be  made  by  the  surety,  he  is  considered  as  a  creditor  of  his  co- 
surety, from  the  time  the  obligation  was  made  and  de- 
livered. (Brandt  on  Suretyship  and  Guaranty,  §  258; 
Sargent  v.  Salamond,  27  Me.  539 ;  Coburn  v.  Whedock,  34 
N.  Y.  440-2.)  The  note  in  SnelPs  hands,  therefore,  being 
the  evidence  of  the  right  of  contriDution  when  transferred  by 
him  to  Dillenbeck,  carried  with  it  the  right  of  which  it  was 
evidence.  {Oneida  v.  Ontario  Bk.,  21 N.  Y.  490,  498 ;  AUen. 
V,  Brown,  44  id.  233.)  The  evidence  of  the  circumstances 
connected  with  the  transfer  of  the  note  by  Snell  to  Dillenbeck 
fairly  shows  that  it  was  the  intention  of  the  parties  that  all  the 
rights  of  Snell,  whatever  they  were,  should  pass  to  Dillenbeck. 
{Oneida  Bk.  v.  Ontario  Bk.,  21  N.  Y.  490 ;  Madison  Ave. 
Church  V.  Oliver  St.  Church,  31  Sup.  Ct.  385  ;  McMahon  v. 
Allen,  32  How.  Pr.  331  ;  Tra(ry  v.  Tallmage,  14  N.  Y.  192; 
Mayor,  etc.,  v.  Ray,  19  Wall.  [D.  S.]  484,  485  ;  Oerwig  v. 
Sitterly,  56  N.  Y.  214 ;  Mc Brady  v.  Van  Antwerp,  24  Hun, 
322.)  Snell's  declaration  was  not  evidence  of  the  fact  of  the 
payment  of  the  money  out  of  the  company's  funds,  because 
SiCKELS  —  Vol.  LIL  39 
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the  words  spoken  were  not  a  necessary  ingredient  of  the  '*  fact 
of  payment,"  and  what  he  said  of  it  did  not  prove  what  the 
fact  was.  {Glews  v.  Kerr,  90  K  Y.  633,  634;  Truax  v. 
Slater,  86  id.  630,  632 ;  Dodge  v,  FreedmavHa  Savings  and 
Trust  Go,,  93  U.  S.  382.)  The  question  whether  or  not  the 
note  was  paid  by  company's  money  is  entirely  immaterial,  as 
it  was  not  pleaded  as  a  defense  and  there  was  no  issue  thereon. 
(MUler  V.  McOloskey,  1  Civ.  Pro.  252,  259;  McEncroeY. 
Decker,  58  How.  Pr.  250-1 ;  People  v.  Snyd&r,  41  K  Y.  397, 
400 ;  Paige  v.  WHXett,  38  id.  28,  81 ;  Braces,  KeUy,  39  Sup. 
Ot.  39 ;  Robins  v.  Codnum,  4  E.  D.  Smith,  325 ;  Trimmer  v. 
Hiscock,  27  Hun,  364-5 ;  Thomas  v.  Austin,  4  Barb.  265 ; 
Rowa/rd  v.  Upton,  9  Hun,  434.)  No  impediment  to  affirm- 
ance of  the  order  and  judgment  is  worked  by  the  death  of 
Ambrose  Gray  after  decision  of  the  General  Term.  {Rictia/rd- 
son  V.  Draper,  87  N.  Y.  338,  346.)  The  judgment  will  not 
be  reversed,  because  in  an  action  at  law  for  contribution  an 
aliquot  part  only  can  be  recovered,  or  because  there  was  a 
defect  of  parties.  (Code  of  Pro.,  §  148 ;  Blossom  v.  Bar- 
rett, 37  N.  Y.  434,  436 ;  Wright  v.  Storrs,  6  Bosw.  600 ; 
Donnell  v.  W<dsh,  id.  621 ;  Easterly  v.  Barber,  66  N.  Y. 
433,  440.) 

J,  F,  Pa/rkhurst  for  appellants.  The  delivery  of  the  paid 
note  to  plaintiff  by  Snell  did  not  transfer  to  plaintiff  any  cause 
of  action  against  the  co-sureties  for  contribution.  {CambeU  v. 
Mesier,  4  Johns.  Ch.  334,  338 ;  Story's  Eq.  Jur.  [12th  ed.] 
481 ;  Foster  v.  Trustees  etal,,S  Ala.  302 ;  Dams  v.  Perrine, 
4  Edw.  Ch.  64 ;  Hodgson  v.  8haw,  3  Mylne  &  Keen,  100 ; 
Dermis  v.  Riher,  2  McLean,  451 ;  McLean  v.  Lafayette  Bk,, 
3  id.  587;  Woffim^gton  y.- Sparks,  2  Ves.  569;  Oammon 
V.  Stone,  1  id.  339 ;  Armstrong  v.  Baldwin,  5  Beav.  278 ; 
Momson  v.  Marvvn,  6  Ala.  797;  Jones  v.  Davis,  4  Buss. 
297 ;  Camp  v.  Bostvnck,  5  Am.  Rep.  672 ;  Pittenhouse  v. 
Levering,  6  Watts  &  8.  190 ;  OarroU  v.  Boioie,  7  Gill,  34; 
Glazier  v.  Douglass,  32  Conn.  393;  Brandt  on  Suretyship, 
§  374 ;  Mmrit  v.  BarthcUck,  36  N.  Y.  44.)    There  could  be 
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no  transfer  of  this  right  as  a  principal  obligation,  without  an 
intent  on  the  part  of  Snell  to  transfer,  and  npon  the  part  of 
plaintiff  to  receive  the  particular  thing  transferred.  (Dana 
V.  Monroe^  48  Barb.  534 ;  Hv^ghes  v.  Mercantile  Mutual  Ins. 
Co.,  55  N.  Y.  268 ;  TvMLe  v.  Love,  7  Johns.  470 ;  Bruce  v. 
Pearson,  3  id.  534 ;  Thicker  v.  Wood,  12  id  190  ;  McKinley 
V.  Watkina,  13  111.  140;  Pothier  on  Oblig.,  vol.  1,  art. 
3,  §  17 ;  2  Bl.  442 ;  2  Kent,  447 ;  Erwm  v.  Bk.  of  Ken- 
tucky, 5  La.  Ann.  4 ;  FvUerton  v.  DaUon,  58  Barb.  236 ; 
Sourwine  v.  TruscoU,  17  Hun,  432;  Pollock's  Principles 
of  Contract,  400-415;  Jackson  v.  Ogd^n,  7  Johns.  240; 
18  Ala.  605;  Hazard  v.  New  Eng.  Ma/r,  Ins.  Co.,  1 
Sumn.  218 ;  9  Mees.  &  W.  Ex.  535 ;  4  Wheat.  226  ;  Dicke^i- 
son  V.  PhUMps,  1  Barb.  454 ;  Armstrong  v.  McOhee,  Add. 
[Penn.],  261 ;  EeUy  v.  Upton,  5  Duer,  336 ;  Hoyt  v.  Story, 
3  Barb.  262 ;  Oihhs  v.  Linabury,  22  Mich.  479.)  Any  mistakes 
as  to  the  thing  sold  or  in  the  price  will  prevent  the  title  passing. 
{Raffles  V.  Wichelhouse,  2  H.  &  C.  906;  38  L.  J.  Ex.  160; 
Benjamin  on  Sales  [2d  ed.],  42 ;  Hughes  v.  Mercantile  Mu' 
tual  Ins.  Co.,  55  N.  T.  265  ;  Keele  v.  Wheeler,  7  M.  &  0.  665 ; 
Tripp  V.  Pulmr,  5  N.  Y.  Sup.  Ct.  [T.  &  C]  32;  PhiUips 
V.  BistoU,  2  B,  &  C.  511 ;  Cochra/ne  v.  Willis,  L.  R,  1  Ch. 
App.  58 ;  French  v.  Aben/ierm,  9  N.  Y.  Weekly  Dig.  333 ; 
White  V.  Corlie,  46  N.  Y.  467 ;  Beers  v.  Hendrickson,  6 
Rob.  75.)  Plaintiffs  position  cannot  be  sustained  upon  the 
theory  of  an  equitable  assignment,  as  plaintiff  parted  with 
nothing  at  the  time  of  the  alleged  transfer.  {Tallman  v. 
Hoey,  89  N.  Y.  637 ;  Hutter  v.  Elwanger,  4  Lans.  8.)  Assign- 
ing an  incident  will  not  carry  the  principal  obligation.  {Coo- 
per V.  NevoUmd,  17  Abb.  342 ;  Wymam,  v.  Smead,  31  How.  1 ; 
Battle  V.  Ooit,  26  N.  Y.  404 ;  White  v.  Williams,  1  Paige, 
502 ;  Mets  v.  Daycon,  53  N.  Y.  635  ;  Bloomer  v.  Waldron, 
3  Hill,  361 ;  Beers  v.  Hendrickson,  6  Rob.  75  ;  Albany  Eire 
Ins.  Co.  V.  Bay,  4  N.  Y.  9 ;  Lawrence  v.  Oebha/rd.  41  Barb. 
575  ;  Bumstead  v.  Hoadly,  11  Hun,  487.) 

FmoH,  J.     We  affirm  this  judgment  upon  the  ground  that 
the  note,  whidi  was  paid  by  George  W.  Sneli,  although  extin- 
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guished  as  such  by  the  fact  of  its  payment,  remained  in  the 
hands  of  Snell,  the  evidence  of  a  right  to  contribution  against 
his  co-sureties,  establishing  both  that  they  incurred  the  original 
obligation  to  contribute,  and  the  fact  of  payment  by  Snell, 
which  made  that  obligation  operative  in  his  favor ;  that  the 
transfer  of  the  note  by  Snell  to  the  plaintiflf  was  for  a  valuable 
consideration,  and  the  court  below  correctly  held  that  its  de- 
livery to  the  plaintiff  passed  to  him  the  right  of  contribution 
of  which  it  was  the  evidence  ;  and  that  this  result  is  not  de- 
feated by  the  fact  that  both  parties  supposed  it  gave  to  the 
transferee  a  greater  right,  and  held  the  co-sureties  as  makers, 
instead  of  contributors,  for  the  amount  paid  by  Snell.  The 
novelty  and  possible  importance  of  the  question  seem  to  re- 
quire that  the  reasons  for  our  conclusion  should  be  sufficiently 
developed. 

It  must  be  remembered  that  the  exception  here  argued  con- 
cedes the  liability  of  the  co-sureties  defending  to  somebody ; 
either  to  Snell  himself,  or  to  plaintiff  as  his  assignee,  and  the 
sole  inquiry  is,  not  whether  they  are  liable  at  all,  but  simply 
whether  they  shall  pay  Snell,  or  his  alleged  assignee.  The  only 
question  is,  which  of  two  is  entitled  to  receive  the  money  that 
is  certainly  due  to  one ;  and  the  only  interest  of  the  defendants 
in  that  question  is  to  know  which  is  the  person  to  whom  they 
may  safely  pay  a  debt,  which,  on  this  appeal,  must  be  treated  as 
valid  and  existing.  Since,  therefore,  it  is  immaterial  to  the 
defendants  which  of  the  two  they  pay,  provided  only  they  pay 
but  once,  the  practical  question  remaining  is  whether  Snell,  as 
between  him  and  plaintiff,  is  entitled  to  collect  and  receive 
this  admitted  debt  notwithstanding  what  passed  between  them  ; 
and  that,  again,  is  the  inquiry  whether  Snell  transferred 
absolutely  nothing,  and  got  plaintiff's  money  for  nothing. 
We  say  got  his  money  for  nothing,  since  the  proof  is  that 
plaintiff  advanced  to  Snell  the  whole  $500;  and  as  it  also 
appears  that  at  the  date  of  the  transfer  there  was  owing 
to  plaintiff  by  Snell  only  the  two  sums  of  $130  and  $100,  and 
that  at  the  time  of  such  transfer  some  money  was  paid,  the 
inevitable  inference  is  that  upon  delivery  of  the  note  the  dif- 
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ference  between  its  face  and  the  amount  of  Snell's  subsisting 
debt  was  advanced  in  cash.  The  injustice  of  denying  to  plaintiff 
any  right  whatever  against  the  defendants,  and  leaving  it  in  the 
ownership  of  Snell,  requires  us  to  consider  whether  any  rule  of 
law  compels  such  a  result. 

For  some  distance  in  the  appellant's  argument  we  feel  bound 
to  go  with  him.  That  the  note  was  extinguished  by  payment, 
and  therefore  the  doctrine  of  subrogation  does  not  apply,  we 
concede.  The  creditor  had  nothing  but  the  note.  Until  it 
was  paid  by  one  of  the  co-sureties,  he  could  gain  no  right  as 
against  his  fellows.  Their  liability  to  him  depended  upon  his 
extinction  of  the  common  debt.  Subrogation  implies  a  pre- 
sumed intention  to  keep  the  creditor's  security  alive,  and  the 
equity  of  so  doing  as  against  a  principal  debtor.  Contribution 
is  among  sureties  only,  and  presumes  the  payment  and  extin- 
guishment of  the  debt  by  one  for  the  benefit  of  all.  It  rests 
rather  upon  the  equity  of  equality  than  upon  contract,  though 
at  law,  to  save  the  right,  a  promise  to  contribute  will  be  im- 
plied. {Campbell  v.  Mesier,  4  Johns.  Ch.  334;  Davia  v. 
Perriney  4  Edw.  Ch.  64 ;  Armitage  v.  Baldwin^  5  Beav.  278.) 

It  follows,  also,  as  the  appellant  argues,  that  the  transfer  of 
Snell's  right  of  contribution  cannot  be  held  to  have  passed  as 
an  incident  to  the  transfer  of  the  note  as  a  principal  obligation, 
since  payment  left  it  not  an  obligation  at  all ;  and  that  if  the 
right  of  contribution  passed,  it  did  so  as  a  new  and  principal 
obligation,  and  not  as  accessary  to  a  dead  and  extinct  note. 
And  that  brings  us  to  the  fundamental  inquiry,  what  was  the 
effect  of  the  transaction  between  Snell  and  the  plaintiff. 

It  is  obvious,  on  the  face  of  it,  that  both  parties  intended 
that  some  right  against  the  signers  of  the  note  should  be 
transferred.  The  note  in  the  hands  of  Snell,  although  extin- 
guished as  such  by  payment,  was  yet  the  evidence  of  the  lia- 
bility to  contribution  by  the  co-sureties  originally  incurred,  and 
also  of  the  payment  by  Snell  which  gave  him  the  right  to  en- 
force such  obligation.  {Hodgson  v.  Shaw^  3  Myl.  &  K.  183.) 
If,  when  Snell  paid  the  note,  he  had  taken  from  the  payee,  be- 
flides  the  note,  a  written  receipt  acknowledging  its  payment, 
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and  then  Snell  had  transferred  both  note  and  receipt  to  plaintiff 
for  a  valuable  consideration,  there  being  no  other  facts  bat  that 
bare  transaction,  an  intent  to  transfer  the  right  to  contribution 
would  be  easily  and  necessarily  inferred.  But  since  the  note 
in  Snell's  hands  was  the  equivalent  of  a  receipt  from  the  payee, 
and  equally  evidence  of  payment,  the  transfer  of  the  note,  no 
other  facts  being  present,  would  compel  an  inference  that  the 
right  of  which  it  was  the  evidence  and  which  subsisted,  and 
not  the  right  which  was  gone  and  dead,  was  intended  to  be 
transferred.  If,  in  just  such  a  case  as  that  supposed,  the  co- 
sureties  had  paid  to  plaintiff  their  contributory  shares,  and 
thereafter  Snell  had  sued  them  for  contribution  as  due  to  him, 
it  is  hardly  possible  to  doubt  that  the  payment  to  plaintiff  would 
have  been  held  good.  The  intent  of  the  party  is  to  be  inferred 
from  his  acts ;  the  intent  to  transfer  some  right,  rather  than  no 
right,  would  have  been  an  inevitable  presumption ;  and  since  no 
right  of  which  the  note  was  evidence  existed,  save  the  right  of 
contribution,  an  intention  to  transfer  that  right  would  necessarily 
have  been  presumed.  But  this  case  does  not  stop  at  the  bare  fact 
of  the  transfer.  The  legal  inference  of  intent  deducible  from 
that  is  claimed  to  be  rebutted  and  supplanted  by  facts  show- 
ing a  different  intent,  and  that  a  purpose  to  transfer  the 
note  as  a  note,  and  as  a  living  obligation  against  the  signers 
for  its  full  amount  was  proved,  which  is  inconsistent  with  the 
primary  intent  inferable  from  the  bare  fact  of  transfer.  The 
facts  relied  upon  for  this  purpose  were  three  :  first,  that  plaint- 
iff advanced  the  full  face  of  the  note  and  not  merely  the 
amount  due  for  contribution ;  second,  that  Snell  steadily  paid 
to  him  the  full  interest  upon  the  note  which  he  indorsed  there- 
on ;  and  third,  that  upon  Snell's  failure  the  plaintiff  proved  this 
note  against  him  in  bankruptcy  for  its  full  amount,  and  received 
and  credited  a  dividend  thereon.  It  seems  to  us,  that  none  of 
these  facts  are  inconsistent  with  an  intent  deducible  from  the 
bare  transfer  to  assign  and  pass  the  right  of  contribution. 
When  plaintiff  advanced  to  the  full  amount  of  the  note  he 
may  very  well  have  assumed  that  Snell  would  be  liable  to  him 
for  the  full  amount  of  his  advance,  and  the  note  serve  as  a 
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memorandum  or  evidence  of  that  fact,  while  establishing  only 
as  against  the  other  signers  a  liability,  less  in  amount,  and 
measured  merely  by  their  duty  of  contribution.  On  that  basis, 
it  would  be  natural  and  proper  for  Snell  to  pay  the  full  in- 
terest, and  not  strange  that  its  payment  was  indorsed  on  the 
note.  And,  on  that  basis,  the  plaintiff  might  well  prove  his 
debt  against  Snell  in  bankruptcy,  and  receive  a  dividend  upon 
it,  without  waiving  recourse  to  the  sureties  remaining  liable, 
at  least,  if  nobody  objected.  The  intention  on  the  part  of 
plaintiff  to  hold  Snell  for  the  full  amount  of  the  advances,  and 
to  treat  the  note  transferred  as  a  memorandum  of  such 
annount  and  the  payments  thereon,  could  easily  co-exist  with 
an  intention  to  hold  the  other  signers  as  security  for  the  same 
debt  to  the  limit  of  their  actual  liability.  An  intent  on  the 
part  of  Snell  to  give  to  plaintiff  a  right  against  himself  to  the 
full  amount  of  the  face  of  the  note  could  co-exist  also  with  a 
further  intent  to  transfer  in  addition,  and  as  added  security,  the 
liability  of  the  co-sureties  for  contribution.  These  facts,  there- 
fore, do  not  necessarily  disprove  the  primary  intent  derived 
from  the  transfer.  They  show  only  another  and  added  inten- 
tion to  hold  Snell  for  the  full  amount,  without  necessarily  dis- 
proving a  co-existing  intent  to  transfer  on  one  side,  and  hold 
on  the  other,  a  liability  of  the  sureties  for  a  lesser  sum. 

But  beyond  this  view  of  the  case  there  remains  another. 
While  no  one  of  the  parties  has  testified  that  this  transfer  was 
made  under  a  mistake  of  law,  and  in  the  absence  of  such 
proof,  we  ought  to  presume  that  they  knew  the  law,  and  acted 
in  the  light  of  that  knowledge,  it  may  still  be  possible  to  infer 
from  the  facts  that  both  parties  thought  the  note  a  valid  and 
subsisting  obligation  against  all  the  signers,  and  had  no  con- 
scious and  definite  intent  to  transfer  any  thing  else.  But  grant 
that  they  did  not ;  does  it  follow  that  the  right  of  contribution 
did  not  pass?  It  is  argued  that  it  did  not  pass  unless  the 
minds  of  the  parties  met  over  that  specific  transfer ;  that  there 
must  have  been  a  mutual  intent  to  assign  that  identical  right ; 
and  no  such  meeting  of  minds  or  mutual  assent  existed.  But 
it  was  said  in  Schuyler  v.  SmiiAy  (61  N,  T.  314)  that  "  the 
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general  rule  undoubtedly  is,  that  it  takes  two  parties  to  make 
an  agreement,  and  that  their  minds  must  meet.  But  this  rule 
is  not  of  universal  application.  The  law  sometimes  steps  in 
and  makes  agreements  for  parties  which  they  did  not  mutually 
intend."  In  the  opinion  in  that  case  pertinent  illustrations  are 
given,  but  some  more  nearly  allied  to  the  case  in  hand  may  be 
gathered  from  the  reports.  In  Oneida  Bamk  v.  Ontario 
Bcmk^  (21  N.  Y.  490)  a  loan  was  made  to  a  bank  for  which 
post  notes  were  delivered  which  were  illegal,  but  were  after- 
ward assigned  by  the  lender  to  another  bank,  and  it  was  held 
that  the  assignee  could  recover  on  the  original  loan,  although 
the  action  was  on  the  post  notes,  and  no  transfer  of  the  original 
loan  had  been  made.  There,  as  here,  there  was  no  specific 
transfer  of  the  right  which  existed,  and  there,  as  here,  a  trans- 
fer only  of  something  utterly  dead  and  worthless.  What  the 
parties  had  in  their  minds  was  the  post  notes  only,  and  yet  the 
law  made  the  worthless  paper  carry  to  the  assignee  the  valuable 
right,  when  such  a  thought  probably  never  entered  the  mind 
of  either  party.  Oases  have  arisen  in  which  a  mortgage,  void 
for  usury,  has  been  assigned  to  third  parties,  and  which  was 
held  to  carry  to  the  assignees  the  right  to  an  old  security  not 
usurious,  for  which  the  void  mortgage  was  given.  [Gerwig  v. 
Sitterh/y  56  N.  T.  217.)  The  reasoning  in  that  case  justifies 
much  thftt  we  have  said  in  this,  but  it  especially  shows  iiow  the 
law  deems  within  the  intent  of  the  parties  something  which 
was  never  present  to  their  thoughts,  and  in  spite  of  some  in- 
effectual thing  which  was  so  present.  In  that  case  it  was  said 
that  "  it  never  was  the  intention  of  the  assignor  to  retain  any 
thing  for  himself  in  respect  to  the  original  debt,"  and  with 
equal  propriety  we  may  say  here,  that  Snell  never  intended  to 
retain  for  himself,  and  to  be  enforced  by  him,  a  right  of 
action  against  the  sureties.  Still  another  class  of  cases  are 
those  in  which  a  mortgage  has  been  foreclosed  by  proceedings 
entirely  ineffectual  to  pass  a  title,  and  where  the  purchaser's 
deed  has  been  held  to  operate  as  an  assignment  of  the  mort- 
gage. {Jackson  v.  Bo^voen^  7  Oow.  14 ;  Robinson  v.  Ryan^  25 
N.  Y.  324.)    In  these  instances  there  never  was  in  the  mind 
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of  either  party  a  conscious  intention  or  purpose  of  assigning 
the  mortgage.  On  the  contrary,  the  actual  intention  was  to  ex- 
tinguish the  mortgage  and  transfer  the  land.  In  the  former 
of  these  cases  it  is  said,  "  the  intention  was  to  pass  a  greater 
interest.  If  that  failed,  it  is  no  objection  to  the  operation  of 
the  instrument  as  an  assignment.  Valeat  quantum  valere 
fotestP  In  that  maxim  thas  quoted  lies  the  germinant  seed 
of  the  whole  doctrine.  As  the  greater  right  includes  the 
lesser,  even  though  they  are  of  different  character,  the  intent 
to  convey  the  greater  includes  the  intent  to  convey  the  lesser, 
and  if  the  former  fails  the  latter  may  prevail.  So  much  shall 
pass  as  can  pass.  In  the  present  case  it  is  quite  certain  that 
Snell  did  not  intend  to  reserve  in  himself  any  right  or  interest 
which  the  note  in  his  hands  represented,  or  of  which  it  was 
the  evidence.  He  thought  he  was  passing  the  greater  right, 
but  did  not  think  he  was  reserving  the  lesser  one.  Plaintiff 
did  not  suppose  that  he  was  gaining  no  right  against  any  one 
but  Snell.  We  think  it  a  true  construction  of  the  transfer 
that  so  much  passed  as  existed  and  was  capable  of  passing,  and 
that  the  mutual  intent  must  be  held  not  limited  to  the  void 
and  useless  transfer. 

We  have  examined  other  objections  to  the  judgment,  but 
find  them  insufficient  to  establish  error. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Rugeb,  Oh.  J.,  dissenting,  and  Rapallo, 
J.,  not  voting. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  -?>. 
Julius  R.  Thompson,  Appellant. 

To  make  out  the  crime  of  blackmailing  under  the  provision  of  the  Penal 

Code,  defining  that  offense  (g  558),  it  is  not  necessary  to  show  that  the 

threat  vras  against  the  person  to  whom  the  letter  was  directed,  or  that  the 

writer  was  the  one  threatening  to  do  the  wrongful  act.  The  offense  may 
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be  committed  by  sending  a  letter  conveying  a  threat  of  eome  other  person, 
providing  it  is  sent  for  the  unlawful  purpose  mentioned  in  said  provision. 

Nor  is  it  necessary  to  constitute  the  crime  that  the  threat  did,  or  should  be 
calculated  to  inspire  fear,  and  no  precise  form  of  words  is  required  to 
convey  the  threat ;  it  may  be  done  by  innuendo  or  sug/^estion. 

Defendant,  an  attorney,  appeared  for  the  complainant  on  the  examination 
of  J.,  who  had  been  arrested  on  a  warrant  issued  by  a  justice  of  the  peace. 
J .  was  discharged.  Afterward  defendant  wrote  a  letter  to  C,  the  father 
of  J.,  to  whom  he  had  represented  that  he  was  deputy  district  attorney. 
The  letter  purported  to  come  from  the  district  attorney's  office.  It 
stated  that  there  was  imminent  danger  of  a  movement  to  indict  J. ; 
that  it  was  in  the  writer's  power  to  arrest  that  movement ;  that  he  had 
talked  with  the  district  attorney  in  reference  to  the  matter,  and  had 
"  killed  '*  it  thus  far  ;  that  he  wanted  to  make  that  officer  a  present,  and 
asked  C.  to  send  him  $75,  adding  :  **  this  will  save  you  and  your  folks 
some  trouble  and  expense,  as  well  as  the  stink."  There  was  in  fact  no 
complaint  before  the  district  attorney  against  J. ,  and  that  officer  knew 
nothing  about  the  matter.  Upon  an  indictment  under  said  provision, 
lield,  that  the  letter  might  fairly  be  construed  as  conveying  a  threat  that 
an  indictment  would  be  procured  by  some  one  against  J. ;  and  that  a  sub- 
mission thereof  to  the  jury  to  determine  its  meaning  and  effect  was 
proper  ;  also,  that  it  was  immaterial  that  J.  had  been  discharged  by  the 
justice,  as  this  was  not  a  bar  to  an  indictment;  nor  was  it  material  that 
no  person  was  proceeding  or  threatening  to  indict  J. 

On  the  trial  evidence  was  offered  and  received  under  objection  and  exception 
of  a  conversation  between  defendant  and  C,  in  which  the  former  made 
statements  similar  to  those  contained  in  the  letter,  and  requested  money 
to  stop  the  proceedings,  which  he  claimed  were  imminent,  to  indict  J. 
HM  no  error ;  that  the  testimony  was  material  and  proper  as  bearing 
upon  defendant's  intent  in  writing  the  letter. 

(Argued  October  24,  1884  ;  decided  November  25,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  at  the  January  term,  1884,  which  affirmed  a  judgment  of 
the  Court  of  Sessions  in  and  for  the  county  of  Otsego,  entered 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  black- 
mailing. 

The  crime  was  alleged  to  have  been  committed  by  means  of 
two  letters  written  and  sent  by  the  defendant  to  Cornelius 
Winnie,  of  which  the  following  are  copies : 
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"  Office  of  Dist.  Att'y,  Otsego  Co.,  ) 

"  E.  M.  TowNSEND,  D18T.  Att'y,  >- 

"  C00PBE8TOWN,  N.  T.,  May  6, 1883.  ) 

"  Fbibnd  "WmNiB  —  I  had  a  long  talk  with  District  Attor- 
ney Townsend  to-day  and  gave  him  the  full  particulars  about 
Jnle's  ease.  He  asked  me  what  I  thought  about  the  matter. 
I  told  him  I  did  not  think  he  could  be  indicted.  He  said  he 
would  not  issue  any  subpoena  in  the  case.  So  you  need  not 
give  yourself  any  trouble  in  the  matter.  I  have  it  killed  thus 
far.  If  there  should  be  any  further  move  made  I  can  kill  it, 
as  Leslie  E.  Ferry  and  J.  Stanley  Brown  of  Schenevus  are 
grand  jurors  from  Maryland,  and  I  can  kill  any  thing  that 
comes  before  the  jury  with  those  men  on  the  jury. 

"  P.  S.  You  told  Hull  you  would  give  a  note  of  $50  to  kill 
the  thing,  and  said  you  would  give  as  much  or  more  to  stop  it 
before  it  went  before  the  jury  as  you  would  after  it  went.  I 
think  it  is  a  good  deal  better  to  stop  it  here,  then  there  will 
certainly  be  twenty-four  men  less  to  know  it  than  there  would 
if  it  went  before  the  jury.  I  want  to  make  Townsend  a  nice 
present.  If  you  will  send  me  $75  or  a  note  of  that  amount  pay- 
able in  three  months,  it  would  be  very  acceptable.  If  you  think 
that  is  too  much,  send  what  you  think  is  right,  as  I  want  to  do 
something  nice  for  Townsend,  as  I  may  have  some  other  things 
of  the  same  nature  at  some  other  time.  At  all  events,  this 
will  save  you  and  your  folks  some  trouble  and  expense  as  well 
as  the  stink,  and  show  that  a  friend  in  the  right  place  is  worth 
something  sometimes. 

"  Respectfully  yours, 

"JULIUS  R.  THOMPSON." 

"  Office  of  Dist.  Att't,  Otsego  Co.,  ) 

"  R.  M.  Townsend,  Dist.  Att'y,  >■ 

"  CooPERSTOWN,  N.  Y.,  June  8,  1883.  ) 

"  Peiend  Winnie.  —  I  wrote  you  just  before  the  session  of 
the  Supreme  Court,  the  talk  I  had  with  Townsend,  and  he  did 
not  issue  any  subpoena  against  Jule.  There  is  a  court  here 
this  month,  but  no  grand  jury,  and  there  will  not  be  but  one 
more  grand  jury  before  Jule's  case  will  outlaw.     I  thought, 
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when  I  saw  you,  that  there  was  no  grand  jury  until  September 
after  the  May  term,  but  on  looking  at  the  terms  of  the  court 
I  find  there  is  a  grand  jury  in  August,  and  that  is  the  only  one, 
so  if  he  gets  through  that  all  right,  then  there  can  be  nothing 
done  against  him  after  that.  So  I  will  look  sharp  after  the 
matter  and  advise  you  if  any  thing  is  likely  to  be  done  in  rela- 
tion to  the  matter.  I  should  have  written  you  before,  but  1 
have  been  at  Binghamton  attending  court  and  had  no  time. 
Got  home  last  night,  so  take  the  first  opportunity  to  write  you. 
"P.  S.  My  compliments  to  your  family. 
"Respectfully  yours, 

"  JULIUS  R.  THOMPSON." 

Upon  the  trial  it  was  admitted  by  the  defendant  that  there 
was  no  complaint  before  the  district  attorney  against  the  per- 
son named  in  the  letters,  and  that  the  district  attorney  knew 
nothing  about  the  matter  and  never  was  in  any  way  connected 
with  the  defendant.  It  was  proved  that  "  Jule,"  mentioned 
in  the  letters,  was  Julian  Winnie,  son  of  Cornelius  Winne, 
that  said  Julian,  in  September,  1878,  had  been  arrested  for  a 
criminal  oflEense  upon  a  warrant  issued  by  a  justice  of  the 
peace,  and  after  examination  had  been  discharged,  and  that 
upon  that  examination  the  defendant,  who  is  an  attorney  at 
law,  appeared  for  the  complainant. 

Further  facts  appear  in  the  opinion. 

James  A.  Lynes  for  appellant.  The  essential  element  in 
the  crime  of  robbery  was,  and  still  is,  force  or  fear  of  immediate 
injury.  (Barber's  Grim.  Treatise,  134,  136,  137 ;  The  People 
V.  Oriffin,  2  Barb.  427,  430  ;  2  City  Hall  Recorder,  31 ;  6  id. 
86.)  To  constitute  the  offense,  the  menace  or  threat  must  be 
of  a  character  to  produce  in  a  reasonable  man  some  degree  of 
alarm  or  bodily  fear,  and  such  alarm  must  be  of  a  nature  and 
extent  to  unsettle  the  mind  upon  which  it  operates  and  take 
away  that  free  voluntary  action  which  constitutes  consent. 
{Reg.  v.  WalUm,  9  Cox's  C.  C.  268 ;  Reg.  v.  Hendy,  4  id.  243 ; 
1  Whart.  Crim.  Law,  §  851,  note;  2  id.,  §  1664;  Regina  v. 
Norton,  8  Carr.  &  Payne,  671 ;  S.  (7.,  34  Eng.  Com.  Law,  577 ; 
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People  V.  McDcmiel^  1  Park.  Cr.  198;  Lcmg  v.  StaZlj  12 
6a.  293.)  The  court  erred  in  allowing  the  witness,  Winnie, 
to  state  conversations  prior  to  the  writing  of  the  letters  to 
show  the  intent  and  motive  with  which  the  letters  were  written. 
(Vols.  26  to  28  and  31 ;  Wharton  on  Grim.  Evidence,  §  620  ; 

1  Moody's  Crown  Gas.  134;  3  Cox's  G.  G.  547.)  The  finding 
of  the  jury  that  the  prisoner  was  guilty  is  not  warranted  or  sus- 
tained by  the  evidence,  and  it  was  the  duty  of  the  court  to 
direct  a  verdict  of  acquittal.  (Code  of  Grim.  Pro.,  §  410 ; 
Babcock  V.  People^  15  Hun,  347;  People  v.  Bennett^ 
49  N.  Y.  137 ;  Duffy  v.  People,  26  id.  588  ;  Ileowell  v.  People, 
5  Hun,  620  ;  affirmed,  69  N.  Y.  607  ;  41  How.  Pr,  179 ;  6  Gush. 
629  ;  27  Hun,  105,  107.) 

Clarence  Z.  BarieVy  district  attorney,  for  respondent. 
Whether  or  not  the  letter  amounts  to  a  threat,  etc.,  within 
the  words  of  the  statute,  is  a  question  for  the  jury.  (Ros- 
coe's  Cr.   Ev.    953;  2  Bish.  Cr.  Pro.  [3d  ed.],  §  1029   a; 

2  Whart.  Cr.  Law  [8th  ed.],  §  1665.)  The  evidence  sustains 
an  inference  by  the  jury  of  a  threat,  the  object  of  which  was 
"  to  accuse  any  person  of  a  crime,  *  *  to  do  any  injury  *  * 
or  to  expose  or  impute  to  any  person  any  deformity  or  dis- 
grace ?"  (Code  of  Grim.  Pro.,  §  254 ;  People  v.  Irving,  95  N. 
Y.  545  ;  Comm,v.  Dorics,  108  Mass.  488 ;  Waterman's  Dig.  586 ; 
Roscoe's  Cr.  Ev.  953  ;  i?.  v.  Oirdwood,  1  Leach,  142 ;  2  East's 
P.  C.  1121 ;  Roscoe's  Cr.  Ev.  955 ;  R,  v.  Ahgood,  2  C.  &  P. 
436 ;  12  Eng.  Com.  Law,  )  Whether  the  son  was  guilty  of  any 
crime  or  not  is  immaterial.  (2  Bish.  Cr.  Law  [7th  ed.],  §  1201 ; 
Roscoe's  Cr.  Ev.  956.)  To  prove  the  intent  and  meaning, 
other  instances  of  like  threats  from  the  defendant  to  the  same 
person^  or  confessions  of  them,  may  be  shown.  (2  Bish.  Cr. 
Pro.  [3d  ed.],  §  1029  ;  Roscoe's  Cr.  Ev.  98 ;  Wharton's  Cr.  Ev., 
§  46  ;  Gopperman  v.  People,  56  N.  Y.  591 ;  MiUer  v.  Baker, 
66  id.  568.) 

Earl,  J.  The  indictment  against  the  defendant  was  framed, 
and  the  crime  charged,  under  section  558  of  the  Penal  Code. 
That  section,  leaving  out  what  is  now  immaterial,  provides  as 
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follows :  "  A  person,  who,  knowing  the  contents  thereof,  and 
with  intent  by  means  thereof  to  extort  or  gain  any  money  or 
other  property  *  *  *  sends  *  *  *  any  letter  or 
writing  threatening  (1)  to  accuse  any  person  of  a  crime  *  *  * 
or  (4)  to  expose  or  impute  to  any  person  any  deformity  or  dis- 
grace, is  punishable  by  imprisonment  for  not  more  than  five 
years."  And  section  561  of  the  same  chapter  provides  that  "  it 
is  immaterial  whether  a  threat  made  as  specified  in  this  chapter 
is  of  things  to  be  done  or  omitted  by  the  oflEender,  or  by  any 
other  person." 

To  make  out  the  crime  specified  in  section  558,  it  is  not  need- 
ful for  the  prosecution  to  show  that  the  threat  was  against  the 
person  to  whom  the  letter  was  sent  or  addressed,  or  that  the 
writer  or  sender  of  the  letter  was  the  one  threatening  to  do  the 
wrongful  act.  The  crime  may  be  committed  by  one  who  sends 
a  letter  conveying  a  threat  of  some  other  person  to  do  the  for- 
bidden acts,  provided  he  sends  the  letter  for  the  unlawful  pur- 
pose mentioned  in  the  act.  Nor  is  it  needful  to  constitute  the 
crime  that  the  threat  should  inspire  fear  or,  as  claimed  by  the 
learned  counsel  for  the  defendant,  that  it  should  be  calculated 
to  produce  terror.  If  the  threat  be  of  the  kind  mentioned  in 
the  statute,  and  be  made  or  conveyed  with  the  view  and  intent 
mentioned,  the  crime  has  been  committed,  however  far  the 
threat  may  have  fallen  short  of  its  purpose.  It  would  be  quite 
foreign  and  immaterial  for  the  court  or  jury  to  enter  upon  an 
inquiry  as  to  the  probable  force  or  power  of  the  threats.  The 
statute  defines  the  crime  in  plain  language,  and  there  is  no  oc- 
casion for  limitations  or  qualifications  which  are  not  there  found. 

The  statute  cannot.be  evaded  under  the  guise  of  friendship. 
No  precise  words  are  needed  to  convey  a  threat.  It  may  be 
done  by  innuendo  or  su^estion.  To  ascertain  whether  a  letter 
conveys  a  threat,  all  its  language,  together  with  the  circumstan- 
ces under  which  it  was  written,  and  the  relations  between  the 
parties  may  be  considered,  and  if  it  can  be  found  that  the  purport 
and  natural  effect  of  the  letter  is  to  convey  a  threat,  then  the 
mere  form  of  words  is  unimportant. 

Here  the  defendant  had  been  concerned  in  the  prosecution 
of  Julian  Winnie  before  the  justice.     The  letters  purported  to 
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have  been  written  from  the  office  of  the  district  attorney, 
and  he  had  previously  said  to  Cornelius  Winnie  that  he  was 
deputy  district  attorney.  He  represents  the  danger  of  some 
movement  to  indict  his  son  as  imminent,  and  that  he  has  it  in 
his  power  to  arrest  the  movement,  and  that  the  plan  suggested 
will  save  him  and  his  folks  "  some  trouble  and  expense,  as  well 
as  the  stink,  and  show  that  a  friend  in  the  right  place  is  worth 
something  sometimes."  Taking  the  whole  letter,  the  inference 
is  quite  strong,  if  not  irresistible,  that  either  he,  or  some  one 
else,  had  some  intention  of  renewing  the  prosecution  against 
the  son  by  appearing  before  the  grand  jury.  Unless  the  letters 
mean  that  they  had  no  purpose  whatever.  It  was  upon  that 
ground  that  the  money  was  requested.  The  letters  are  fairly 
susceptible  of  the  construction  that  they  conveyed  a  threat 
that  either  he  or  some  one  else  would  proceed  to  procure  an 
indictment  against  the  son,  and  thus  accuse  him  of  crime  and 
expose  him  and  his  relatives  to  disgrace.  The  trial  judge, 
therefore,  did  not  err  in  submitting  the  letters  to  the  jury,  for 
them  to  determine  their  meaning  and  effect. 

It  matters  not  that  the  son  had  been  discharged  upon  the 
examination  before  the  justice,  as  that  discharge  was  no  bar  to 
a  subsequent  indictment  and  conviction  for  the  crime  charged, 
and  certainly  no  bar  to  a  subsequent  accusation  of  the  same 
crime.  Nor  does  it  matter  that  in  fact  no  person  was  proceed- 
ing or  threatening  to  indict  the  son,  and  that  all  the  pretenses 
in  that  respect  were  in  fact  false.  It  is  sufficient  that  the  let- 
ters on  their  face  convey  the  threat. 

There  was  no  error  in  receiving  in  evidence,  and  submitting 
to  the  jury,  certain  conversations  had  between  the  defendant 
and  Cornelius  Winnie  prior  to  the  sending  of  the  letters,  in 
which  he  made  statements  similar  to  those  contained  in  the 
letters,  and  requested  money  to  stop  proceedings  which  he 
claimed  were  imminent  to  indict  the  son.  Those  conversations 
were  material  and  proper  as  bearing  upon  the  criminal  intent 
of  the  defendant  in  writing  the  letters. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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The  Metropolitan  National  Bank  of  the  City  of  New 
York,  Kespondent,  v,  Willlam  B.  Sirret,  Impleaded,  etc., 
Appellant. 

Upon  a  motion  for  a  new  trial  on  exceptions  ordered,  to  be  heard  in  the  first 
instance  at  General  Term,  all  controverted  questions  of  fact  are  to  be 
regarded  as  settled  by  the  verdict,  and  neither  the  General  Term  nor  this 
court  may  consider  the  weight  of  evidence  or  set  aside  the  verdict  oii  the 
facts,  unless  there  is  such  an  absence  of  evidence  to  support  a  material 
finding  that  the  court  can  determine  as  matter  of  law  that  the  fact  was 
not  proved. 

The  Limited  Partnership  Act  (1  R.  S.  708,  %1  et  seq.)  does  not  prohibit  a 
limited  partnership  from  buying  goods  for  its  business  from  the  special 
partner ;  nor  are  such  purchases,  if  fairly  conducted,  inconsistent  with 
the  purpose  or  objects  of  such  a  partnership. 

There  is  nothing  in  the  spirit  or  policy  of  said  act  to  prevent  the  change  of 
an  existing  partnership  into  a  limited  one. 

While,  "therefore,  a  special  partner,  who  is  a  member  of  a  firm  engaged  in 
carrying  on  the  same  business  intended  to  be  conducted  by  the  limited 
partnership,  may  not  put  in  his  stock  in  the  old  concern  upon  a  valua- 
tion, as  his  contribution  to  the  capital  in  the  new  firm,  if  he  has  paid  in  bis 
share  in  cash,  the  new  firm  is  not  prohibited  from  purchasing  in  good  faith 
the  stock  of  the  old  firm,  or  from  paying  for  it  out  of  the  capital  so  con- 
tributed, although  it  may  happen  tliat  the  special  partner  is  entitled  to 
receive  the  whole  of  the  purchase-money,  and  so  is  placed  substantially 
in  the  same  position  as  if  originally  he  had  put  in  the  stock  as  capital 
instead  of  money.  And  this  is  so,  although  there  was  an  expectation  on 
the  part  of  the  special  partner  and  the  other  members  of  the  old  firm, 
at  the  time  of  the  formation  of  the  limited  partnership,  that  it  should 
purchase  with  the  money  so  contributed  the  stock  of  the  old  firm. 

It  seems,  that  if,  antecedent  to  the  payment  by  the  special  partner  of  his 
contribution  of  capital  to  the  limited  partnership,  there  had  been  an 
agreement  by  which  said  partnership  obligated  itself  to  purchase  the 
stock  of  the  old  firm  and  pay  for  it  out  of  the  money  so  paid  in,  the  pay- 
ment could  not  be  upheld  as  a  payment  in  good  faith,  in  cash  ;  as  the 
agreement  would  practically  deprive  the  general  partners  of  the  control  of 
the  money  by  appropriating  it  in  advance. 

In  an  action  brought  by  a  creditor  of  a  limited  partnership  in  which  it  was 
sought  to  hold  S.,  the  special  partner,  liable  for  the  debt,  it  appeared 
that  S.  was.  at  the  time  of  the  organization  of  the  special  partnership,  a 
member  of  a  firm  carrying  on  the  same  business ;  that  S.  sold  the  stock  of 
the  old  firm,  of  which  he  was  practically  the  owner,  to  a  third  person, 
loaning  him  the  money  to  pay  therefor.  The  new  firm  purchased  the 
stock  of  such  third  person,  paying  him  out  of  the  capital  contributed  by 
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the  special  partner  the  same  price  paid  by  him.  It  appeared  also  tliat 
the  stock  was  needed  by  the  new  firm,  and  that  the  price  paid  was  rea- 
sonable.  Heldy  tliat  the  facts  justified  the  submission  of  the  question 
of  good  faith  to  the  jury  ;  and  tliat,  they  having  found  that  the  transac- 
tion was  in  good  faith,  S.  was  not  liable. 

Upon  the  trial  plaintiff  moved  that  defendant  be  compelled  to  produce  a 
book  kept  by  him  as  county  treasurer,  offering  to  show,  in  substance, 
that  the  money  advanced  by  S.  to  the  purchaser  to  enable  him  to  pay  for 
the  stock  was  drawn  from  funds  in  his  hands  as  county  treasurer.  Held^ 
that  this  was  immaterial,  and  the  motion  was  properly  denied. 

A  provision  in  the  certificate,  filed  fpr  the  purpose  of  the  organisation  of  the 
limited  partnership,  authorized  the  special  partner  to  draw  the  interest 
on  his  capital  monthly.  Held^  that  this  was  not  a  violation  of  the  pro- 
vision of  said  act  (§  15),  which  permits  the  special  partner  "  annuaUy^^ 
to  receive  lawful  interest.  The  word  "  annually,*'  as  used  in  that  pro- 
vision, means  simply"  by  the  year,"  and  the  payment  may  be  made  of  pro- 
portionate parts  of  the  annual  interest  at  stated  periods  less  than  a  year. 

The  partnership  articles  contained  a  provision  that  the  special  partner 
should  bear  a  proportionate  share  of  the  losses.  Held^  that  this  was  not 
violative  of  said  act ;  that  there  is  nothing  therein  prohibiting  the  gene- 
ral partner  from  extending  his  liability  by  agreement  with  his  partners, 
or  assuming  risks  beyond  the  loss  of  capital. 

An  omission  to  state,  in  the  notice  published,  all  the  details  of  the  partner- 
ship is  not  a  failure  to  comply  with  the  provision  of  said  act  (§  0),  re- 
quiring publication  of  the  terms  of  the  partnership,  if  the  publication 
contains  all  the  facts  required  by  the  act  (^  4)  to  constitute  the  partner- 
ship ;  said  provision  is  satisfied  by  a  publication  of  the  terms  of  the  cer- 
tificate.  The  name  of  one  of  the  newspapers  in  which  notice  was  directed 
to  be  published  was  changed  after  publication  was  commenced.  Hddt 
that  this  did  not  affect  the  validity  of  the  publication  ;  that  the  identity 
of  the  paper  was  not  lost  by  the -change  of  name. 

(Argued  October  27, 1884  ;  decided  November  25.  1884.) 

Appeal  from  order  of  tho  General  Term  of  the  Supremo 
Court,  in  the  fourth  judicial  department,  made  the  second 
Tuesday  of  June,  1882,  which  sustained  exceptions  taken  bj 
plaintiff  on  trial,  set  aside  a  verdict  in  favor  of  defendant 
William  B.  Sirret,  and  directed  a  now  trial. 

This  action  was  brought  upon  a  promissory  note,  executed 
by  the  firm  of  Sirret  &  Staffoi'd,  which  firm,  the  complaint 
alleged,  was  composed  of  defendants. 
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Said  defendant  William  B.  Sirret,  wlio  alone  appeared  and 
answered,  set  up  in  his  answer  that  the  firm  was  a  limited 
partnership,  organized  under  and  in  pursuance  of  the  statute, 
and  that  he  was  a  special  partner  only. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Norria  Morey  for  appellant.  As  this  case  comes  up  on 
exceptions  ordered  to  be  heard  at  General  Term,  in  the  first 
instance,  only  questions  of  law  cauld  be  considered  or  decided 
by  the  General  Term.  \Hodkin8  v.  Hodge^  38  Barb.  117; 
Dichinaon  v.  Wasson^  48  id.  412;  Morange  v.  Morris^  20 
How.  263;  Price  v.  Keya^  1  Hun,  117 ;  Lake  v.  Artisans^ 
Banky  8  Keyes,  776-7.)  Slight  evidence  is  sufficient  to  sup- 
port a  verdict.  If  there  is  sufficient  evidence  for  the  jury  to 
deliberate  upon,  the  question  of  fact  must  be  submitted  to  the 
jury.  (JLvbar  v.  Koplin^  4  N.  T.  547 ;  Morrison  v.  Erie  Ry. 
Co.,  56  id.  302;  WUda  v.  R.  R,  R.  R.  Co.,  29  id.  315, 
327;  Dey  v.  If.  ¥.  C.  R.  R.  Co.,  34  id.  9;  Painton  v. 
Northern  Central  Ry.  Co.,  83  id.  8.)  It  is  the  province  of 
the  jury  not  only  to  pass  upon  conflicting  evidence,  but 
when  different  inferences  may  be  drawn  from  evidence,  or  the 
conduct  of  parties,  to  draw  the  inferences.  {Poioell  v.  Powell, 
71  N.  T.  71  ;  Hart  v.  li.  R.  Bridge  Co.,  80  id.  622;  Justice 
V.  Lang,  52  id.  323.)  The  special  partner  having  paid  cash  con- 
tributions before  the  certificate  and  affidavit  were  filed,  the  spe- 
cial partnership  came  into  being,,  because  the  requirementa 
of  the  statute  had  been  fully  complied  with.  (  Whitmaii  v. 
Van  Ingen,  62  N.  T.  520 ;  Hardman  v.  Bowen,  39  id.  196- 
200.)  The  court  cannot  imply  terms  into  the  statute  for  the 
purpose  of  extending  or  imposing  a  penalty.  {BonneU  v. 
Oriswold,  80  "N*.  Y.  128,  135-8;  Guggenheimer  v.  Oeiszlery 
81  id.  293.)  A  special  partnership  is  essentially  a  contract  for 
a  partnership  of  labor  and  capital.  (Levi  on  Mercantile  Law, 
2 1 5.)  When  the  $40,000  was  paid  by  the  special  partner  to 
the  general  partners,  and  expended  by  them  in  the  purchase 
at  its  fair  value  of  property  required  for  beginning  and  carry- 
ing on  the  business  for  which  the  new  firm  was  organized,  the 
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law  was  fully  complied  with,  and  tlie  special  partnership  legally 
formed.  (  W/iit/na7i  v.  Va?i  Inffen^  62  N.  Y.  513 ;  Lawrence 
V.  Merrifidd,  10  J.  &  S.  36;  affirmed,  73  N.  Y.  590.)  A  spe- 
cial partner  may  deal  and  trade  on  his  own  private  account  with 
his  c 'partners  as  a  firm  in  the  sam^  way  he  could  with  any 
other  firm  or  indi\'idual.  (Troubat  on  Limited  Partnerships, 
§307;  4:4  Penn.  St  156-167.)  After  a  special  partnership 
has  obtained  a  legal  existence  a  special  partner  will  not  be 
made  liable  as  a  general  partner,  except  for  a  knowing 
and  intentional  infraction  of  the  provisions  of  law.  {Van 
Ingen  v.  Whitman,  62  N.  Y.  513,  521-3;  Durant  v. 
Ahendroth,  69  id.  148 ;  Jlavilatid  v.  Ohaoe,  39  Barb.  2S3, 
2^8;  JBell  \.  Merrifield,  28  Hun,  219,  222.)  Publication  of 
notice  was  sufficient  although  the  name  of  one  of  the  newspa- 
pers which  has  been  designated  was  clianged  after  the  publica- 
tion had  been  begun.  {Riper  v.  Poppenhausen,  43  N.  Y.  73  ; 
Brown  v.  ArgaU,  24  Wend.  496;  Madison  Co.  Bank  v. 
Gimid,  5  Hill,  309;  Levy  v.  Locke,  47  How.  394;  Singer  v. 
KeUy,  8  Wright  [P(3nn.],  145.)  There  was  no  error  in  the 
ruling  of  the  trial  court  declining  to  make  an  order  that  defend- 
ant, W.  B.  Sirret,  should  produce  a  cash-book.  {Mathews  v. 
Mayberg,  63  N.  Y.  656 ;  Ross  v.  Harden,  42  N.  Y.  Supr.  Ct. 
427.)  Only  exceptions  can  be  sent  to  the  General  Term  in 
the  first  instance.  (Code  of  Civ.  Pro.,  §  1000.)  An  exception 
can  only  bo  taken  to  a  question  of  law.  (Id.,  §  992.)  Questions 
of  fact  arising  upon  conflicting  evidence  can  only  be  brought 
up  by  a  motion  for  a  new  trial  made  at  Special  Term  (Code, 
§  1002),  and  cannot  be  brought  to  this  court.  (Code  of  Civ. 
Pro.,  §  1337 ;  WAght  v.  Hunter,  46  N.  Y.  409 ;  Ilat^is  v. 
Burdette,  73  id.  136 ;    Wilds  v.  //.  R.  R.  R.  Co.,  24  id.  433.) 

Wm.  B.  H&ri\blower  for  respondent.  The  provision  of  the 
statute  requiring  a  special  partner's  capital  to  be  paid  in  in  cash 
is  to  be  strictly  construed,  and  payment  in  goods  is  in  no 
sense  a  compliance  with  the  statute.  {Flaviland  v.  Chase, 
39  Barb.  283 ;  Van  Ingen  v.  Whitman,  62  N.  Y.  513,  520 ; 
In  re  Merrill,  13  Blatchf.  221-223;  Durant  v.  Almdroth, 
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69  N.  Y.  148 :  affirming,  9  J.  &  S.  63  ;  Pierce  v.  Brant,  6 
Allen,  91;  Haggerty  v,  Foster,  103  Mass.  17;  Vandike  v. 
Rosskars,  67  Penn.  St.  330 ;  Magmn  v.  Lawrence,  13  J.  &  S. 
235.)  It  Ib  the  judge's  duty  to  direct  a  verdict  where  a  verdict 
the  other  way  would  ber  clearly  against  the  weight  of  evidence. 
(  WUda  v.  Hudson  JR,  R.  li.  Co,,  24  N.  Y.  430 ;  Jfoore  v. 
WeaterveU,  1  Bosw.  357 ;  Porter  v.  Havens,  37  Barb.  343 ; 
Grain  v.  Bank  of  Commonwealth,  6  Duer,  76  ;  Fish  v.  Davis, 
62  Barb.  122;  Sexton  v.  ZtU,  44  N.  Y.  430;  R.  R.  Co.  v. 
Stout,  17  Wall.  663 ;  Montclair  v.  Banna,  107  U.  S.  162 ; 
SmUh  V.  N.  T.  a  i&  //.  R.  R.  R.  Co.,  19  N.  Y.  W.  Dig.  230.) 
A  party  who  seasonably  makes  a  request  to  charge  containing 
a  sound  principle  of  law  is  entitled  to  have  it  announced  to  the 
jury  without  any  qualification  tending  to  render  it  uncertain, 
or  tending  to  confuse  the  jury,  or  he  is  entitled  to  have  it  dis- 
tinctly refused.  (  Wilds  v.  Hudson  R.  R.  R.  Co.,  24  N.  Y. 
430;  Warner  v.  N.  7.  C.  R.  R.  Co.,  44  id.  470 ;  Meyer  v. 
Clark,  45  id.  285  ;  Roe  v.  StaU,  16  Vroom,  49 ;  28  Alb.  L.  J. 
298;  Chapma/n  v.  McCarmick,  86  N.  Y.  479.)  Nor  docs  a 
judge  cure  the  error  of  a  qualified  charge  by  a  general  state- 
ment at  the  end,  unless  it  is  clear  that  the  jury  were  not  mis- 
led by  the  charge  taken  as  a  whole.  {Owen  v.  H.  R.  R.  i?. 
Co.,  35  N.  Y.  519.)  The  trial  court  en-ed  in  not  requiring 
the  defendant  W.  B.  Sirret  to  obey  the  subpoena  duces  tecum 
requiring  him  to  produce  his  county  treasurer's  books.  {Ex 
parte  Kingston,  L.  R.,  6  Ch.  App.  632 ;  Penndl  v.  BiffeU, 
4  De  G.,  M.  &  Gr.  372  ;  HooUy  v.  Gieve,  9  Daly,  104 ;  Knatch- 
htiU  V.  Hallett,  L.  R.,  13  Ch.  Div.  696 ;  Yan  AUm  v.  Am. 
Nat.  Bk.,  62  N.  Y.  1 ;  Nat.  Bk.  v.  Ins.  Co.,  104  U.  S.  64.) 
An  objection  not  taken  on  the  trial,  and  which  could  have  been 
obviated  if  taken  by  further  proof,  cannot  be  first  raised  on 
appeal  either  to  sustain  the  decision  of  the  trial  court  or  to 
reverse  it.  {Dunn  v.  Burant,  9  Daly,  389  ;  Tappen  v.  Butler, 
7  Bosw.  484 ;  Pollen  v.  Le  Roy,  10  id.  56 ;  Kirby  v.  Sisson, 
2  Wend.  550  ;  City  Nat.  Bk.  of  Poughkeepsie  v.  Phelps,  86 
N.  Y.  484 ;  Mead  v.  Shea,  92  id.  122,  127.) 
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And&ews,  J.  The  only  questions  before  the  General  Term 
were  questions  of  law  arising  upon  exceptions  taken  by  the  plain- 
tiff on  the  trial  before  the  jury.  The  trial  judge  upon  the  applica- 
tion of  the  plaintiff's  counsel,  made  after  verdict,  directed  that 
the  exceptions  of  the  plaintiff  should  be  heard  in  the  first  instance 
at  General  Terra,  and  that  in  the  meantime  judgment  should 
be  suspended.  Upon  a  motion  for  a  new  trial  upon  exceptions 
ordered  to  be  heard  in  the  first  instance  at  General  Term,  all 
controverted  questions  of  fact  are  to  be  regarded  as  settled  by 
the  verdict  of  the  jury,  and  neither  the  Gerferal  Term,  nor  this 
court,  will  consider  the  weight  of  evidence,  or  set  aside  the 
verdict  on  the  facts,  unless  indeed  there  was  such  an  absence  of 
evidence  to  support  a  material  finding,  that  the  court  can 
determine  as  matter  of  law  that  the  fact  found  was  unproved, 
in  which  case  an  exception  by  the  party  against  whom  the  ver- 
dict was  directed,  to  the  refusal  of  the  court  to  direct  a  verdict 
in  his  favor,  would  be  well  taken. 

Among  the  controverted  questions  of  fact  which  were 
settled  by  the  verdict  was  that  relating  to  the  day  on 
which  the  firm  of  Sirret  &  Stafford  dejxjsited  to  their  credit 
in  the  Third  National  Bank  of  Buffalo,  the  check  of  William 
B.  Sirret  for  $40,000,  given  to  the  firm  for  his  contribution 
of  capital  to  the  special  partnership.  If  the  check  was 
deposited  December  28,  1875,  the  day  on  which  the  aflS- 
davit  of  Stafford,  the  general  partner,  was  made,  and  the 
payment  was  otherwise  valid  and  effectual,  then  the  partner- 
ship BO  far  as  the  contribution  of  capital  was  concerned,  was 
regularly  constituted.  The  account  of  William  B.  Sirret  at  the 
bank  was  good  for  the  check.  The  check  was  drawn,  dated  and 
delivered  to  Sirret  &  Stafford  on  the  28th.  The  only  contro- 
versy at  the  trial  on  this  branch  of  the  case  was  wliether  the 
check  was  actually  deposited  by  Sirret  &  Stafford  in  the  bank  on 
which  it  was  drawn,  and  was  credited  by  the  bank  to  their  ac- 
count, on  the  28th  as  claimed  by  the  defendant,  or  on  the  29th  as 
claimed  by  the  plaintiff.  The  question  was  submitted  to  the  jury. 
The  evidence  did  not  conclusively  establish  either  claim,  and 
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whatever  we  may  think  as  to  the  weight  or  preponderance  of 
evidence,  the  finding  of  the  jury  is  conclusive. 

The  main  point  of  controversy  on  the  merits,  grew  out 
of  the  circumstances  attending  the  transfer  of  the  stock  of 
goods  of  William  B.  Sirret  &  Co.  to  Horace  Stillman  on  the 
2Sth  of  December,  1875,  for  the  sum  of  $33,164.03,  and  the 
purchase  by  Sirret  &  Stafford  from  Stillman  of  the  same  stock 
for  the  same  price  on  the  80th  of  December,  two  days  after  the 
original  sale.  It  was  claimed  by  the  plaintiff  on  the  trial,  and 
the  claim  is  strentfously  urged  in  this  court,  that  assuming 
that  William  B.  Sirret  delivered  to  Sirret  &  Stafford  $40,000 
in  cash  on  the  28th  of  December,  1875,  as  a  compliance  in  form 
with  the  requirement  of  the  Limited  Partnership  Act  that  the 
contribution  of  the  special  partner  to  the  capital  of  the  limited 
partnership  ''  shall  be  paid  in  cash,"  nevertheless  the  alleged 
payment  in  this  case  was  a  mere  pretense  and  was  resorted  to 
as  a  cover  or  device  to  evade  the  statute,  and  that  in  fact  and 
law  the  transaction  proved,  was  a  putting  in  by  William  B. 
SiiTct  of  the  stock  of  the  previous  firm  of  William  B.  Sirret 
&  Co.  as  his  contribution  as  special  partner  to  the  extent  of 
$33,164.08,  to  the  capital  of  Sirret  &  Stafford.  The  question 
was  submitted  by  the  trial  judge  to  the  jury,  and  in  a  variety 
of  forms  he  instructed  them  that  if  the  transaction  disclosed  by 
the  evidence  was  a  mere  contrivance  to  evade  the  statute  and 
to  enable  William  B.  Sirret  to  put  in  the  goods  instead  of 
cash,  as  capital,  then  the  legal  effect  was  the  same  as  though 
William  B.  Sirret  had  put  in  the  goods  directly,  and  as  if  no 
check  had  been  given.  The  jury  found  for  the  defendant  upon 
this  issue  also,  and  unless  the  nncontroverted  facts  establish  as 
matter  of  law  that  the  transaction  was  an  evasion  and  violation 
of  the  statute,  their  finding  cannot  be  disturbed. 

It  is  well  settled  that  under  the  Limited  Partnership  Act  the 
contribution  of  capital  by  tlie  special  partner  must  be  made  in 
cash,  and  that  payment  in  any  thing  else  will  not  satisfy  its  re- 
quirements. (  Van  Inge?i  v.  Whitman,  62  N.  Y.  513;  Durant 
y,Abendrothy  69  id.  148.)     In  this  case  there  was  a  formal  com- 


1884.  J    Methopolitan  Nat*l  Bk.  of  N.  Y.  v.  Sirret.        327 

Opinion  of  the  Court,  per  Andrews,  J. 

pliauce  with  the  act.  William  B.  Sirret,  the  special  partner, 
as  the  jury  have  found,  did  pay  to  Sirret  &  Stafford  on  the 
28th  of  December,  $40,000  by  his  check  which  represented 
money  and  which  the  firm  converted  into  money  before  the 
making  of  the  affidavit  by  the  general  partner  on  that  day.  On 
the  30th  of  December,  $33,164.08  of  this  money  was  applied 
by  Sirret  &  Stafford  in  the  purchase  from  Stillman  of  the  stock 
of  goods  originally  belonging  to  William  13.  Sirret  &  Co., 
which  stock  William  B.  Sirret,  acting  for  William  B.  Sirret  & 
Co.  had  sold  to  Stillman  for  the  same  sum.  It  is  undoubtedly 
true  that  it  was  the  expectation  of  William  B.  Sirret  and  of 
the  other  members  of  the  firm  of  William  B.  Sirret  &  Co., 
before  the  actual  organization  of  the  firm  of  Sirret  &  Stafford, 
that  the  latter  firm  on  being  organized  would  purchase  the 
stock  of  the  former  firm  for  the  use  of  the  new  firm,  and  pay 
for  the  same  out  of  the  money  which  should  be  contributed 
by  William  B.  Sirret  under  the  limited  partnership  agreement 
as  his  capital  in  the  new  firm,  and  further  that  the  sale  to  Still- 
man, and  from  Stillman  to  the  new  firm  was  then  contem- 
plated. Wo  are  of  opinion,  however,  that  the  question  of  in- 
tent and  good  faith  was  properly  submitted  to  the  jury,  and 
that  the  transaction  as  disclosed  by  the  evidence  could  not  as 
matter  of  law  be  adjudged  a  fraud  upon  the  statute. 

The  jury  must  be  deemed  to  have  found,  as  they  were  justi- 
fied in  finding,  upon  the  evidence,  that  William  B.  Sirret  in 
organizing  the  limited  partnership  firm,  was  actuated  by  honest 
and  justifiable  motives,  and  that  it  was  not  organized  to  escape 
his  liability  as  partner  in  the  firm  of  William  B.  Sirret  & 
Co.,  by  saddling  the  debts  of  that  concern  upon  the  new  firm. 
In  organizing  the  new  firm,  which  was  to  conduct  the  same 
business  as  the  former  one,  William  B.  Sirret  was  necessarily 
confronted  by  the  question  of  the  disposition  to  be  made 
of  the  stock  .  of  the  firm  of  William  B.  Sirret  &  Co.,  of 
which,  practically,  he  was  the  sole  owner.  The  jury  have 
found  that  the  stock  was  needed  by  the  new  firm  in  its 
business,  and  tliat  the  price  paid,  was  fair  and  reasonable. 
There  is  nothing  in  the  Limited  Partnership  Act  which  pro- 
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hibits  a  limiteJ  partnersiiip  from  dealing  with  or  buying  goods 
for  its  business  from  the  special  partner.  Traiftactions  between 
the  firm  and  the  special  partner  may  be  fraudulent  in  fact  as  to 
the  creditors  of  the  firm.  But  there  is  no  disability  to  engage 
in  such  dealings,  imposed  by  the  terms  of  the  act,  nor  are  such 
dealings,  fairly  conducted,  inconsistent  with  the  purposes  or  ob- 
jects of  a  limited  partnersliip.  That  such  dealing  is  permitted 
has  been  decided  by  the  Supreme  Court  of  Pennsylvania,  un- 
der a  statute  almost  identical  with  our  own,  and  the  same  prin- 
ciple is  recognized  in  the  French  law,  from  which  the  princi- 
ple of  limited  partnership  is  derived.  {McKnight  v.  Ratcliff, 
44  Penn.  St.  156  ;  Troubat  on  Limited  Partnership,  §  307.) 

It  is  easy  to  conceive  of  cases  where  the  acquisition  by  the 
firm  of  a  property  right  or  interest  l)elonging  to  the  special  part- 
ner might  be  in  the  highest  degree  to  the  advantage  of  the  firm, 
or  even  essential  to  the  successful  prosecution  of  its  business. 
There  would  therefore  have  been  no  legal  objection  to  a  pur- 
chase by  Sirret  &  Stafford  from  William  B.  Sirret  of  this  stock 
of  goods,  if  it  had  not  been  preceded  by  an  expectation  or  un- 
derstanding existing  when  tj^o  firm  was  organized,  that  such 
purchase  would  be  made.  It  may  be  that  if,  antecedent  to  the 
payment  of  the  $10,000  by  William  B.  Sirret  to  Sirret  & 
Stafford,  there  was  an  agreement  by  which  Sirret  &  Stafford 
had  obligated  themselves  to  purchase  this  stock  of  goods,  and 
pay  for  it  out  of  the  fund  contributed  by  William  B.  Sirret, 
the  piiyment  could  not  be  upheld  as  a  payment  by  the  special 
partner  of  his  capital,  in  good  faith  in  cash,  under  the  statute. 
It  would  be  a  payment  connected  with  an  antecedent  agree- 
ment restricting  the  liberty  of  the  general  partners  in  the  use 
of  the  money,  and  practically  appropriating  it  in  advance.  But 
the  evidence  fails  to  establish  that  there  was  any  agreement 
binding  upon  Sirret  &  Stafford  to  purchase  the  stock  or  which 
deprived  the  firm  of  the  legal  liberty  to  disregard  and  repudiate 
any  prior  undei-standing  with  reference  to  the  pnrchase,  or 
which  prevented  it  from  using  the  money  received  from 
William  B.  Sirret,  in  the   firm  business    in   any    manner   it 
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should  see  fit.  It  is  true  Sirret  &  Stafford  met  the  expecta- 
tion of  the  parties  and  bought  the  stock,  and  thereby  William 
B.  Sirret  was  enabled  to  receive  $33,164.08  of  the  money  paid 
into  the  firm.  He  did  not  receive  it,  however,  as  a  return  of 
his  capital  paid  in.  The  transaction  on  his  part  was  not  in 
form  or  in  legal  effect  the  same  as  though  he  had  put  in  the 
goods  as  part  of  his  capital,  instead  of  the  money.  The  money 
when  paid  was  put  beyond  his  control  and  placed  in  the  legal 
possession  of  the  general  partners,  and  was  subject  to  any  dis- 
position thev  miglit  make  of  it.  The  purchase  in  effect  was  a 
transaction  of  the  firm  after  it  had  been  organized,  and  not  the 
consummation  of  a  prior  contract,  or  at  least  the  jury  were  at 
lil)erty  so  to  find. 

There  is  nothing  in  the  letter  or  policy  of  the  Limited  Part- 
nership Act  to  prevent  the  change  of  an  existing  general  part- 
nership into  a  limited  one.  The  practical  convenience  of  such 
a  proceeding,  in  many  cases,  is  manifest.  It  enables  a  general 
partner  who,  by  reason  of  age  or  infirmity,  or  upon  any  other 
ground,  desires  to  withdraw  from  the  active  management  of 
the  business,  to  place  it  in  the  hands  of  his  copartners,  risking 
only  his  capital,  and  at  the  same  time  securing  to  the  new  con- 
corn  the  gO;>d  will  and  business  advantages  possessed  b}'  the 
former  one.  The  practical  arrangements  by  which  such  a 
change  is  effected  usually  include  the  taking  by  the  limited 
partnership  of  the  assets  of  tlie  general  partnership.  The  spe- 
cial partner  cannot  put  in  his  stock  in  the  old  concern  upon  a 
valuation,  as  his  capital,  because  the  statute  requires  it  to  be 
p:iid  in  in  cash.  But  the  statute  docs  not  prohibit  the  limited 
partnership  from  purchasing  in  good  faith  of  the  former  firm, 
or  from  paying  for  it  out  of  capital  contributed  by  the  special 
partner,  although  it  may  happen  that  the  latter  is  enabled  to 
receive  the  greater  part,  or  the  whole  of  the  purchase-money, 
and  is  placed  in  substantially  the  same  position  as  if  he  origin- 
ally had  put  in  the  stock  as  capital  instead  of  money.  The 
transaction  is  not  a  withdrawing  of  the  capital  of  the  special 
piirtner.  It  is  the  employment  of  that  capital  in  the  business 
SiCKELS  —  Vol.  LII.  4;i 
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of  the  limited  partnership.  If  the  purchase  of  the  stock  was 
made  a  condition  of  his  contribution  of  capital,  a  different 
question  would  be  presented.  But  where  a  limited  partner- 
ship is  at  liberty  to  purchase  the  stock,  or  to  use  the  fund  for 
any  other  partnership  purpose,  bad  faith  in  constituting  the 
partnership  is  not  a  legal  inference  from  such  a  transdction, 
and  this,  although  the  expectation  that  the  new  firm  would 
make  the  purchase,  existed  when  the  partnership  was  formed. 
The  case  of  Lawrence  v.  Merrijvddy  decided  in  the  New 
York  Superior  Court  and  reported  in  10  Jones  <Sr  Spencer,  36, 
and  affirmed  in  this  court  (73  N.  Y.  590),  tends  to  support  the 
conclusion  we  have  reached  upon  this  branch  of  the  case. 

The  exception  to  the  denial  of  the  plaintiff's  motion  to 
compel  the  defendant,  William  B.  Sirret,  to  produce  the 
books  kept  by  him  as  county  treasurer,  is  not  available 
for  the  reason  that  it  was  wholly  immaterial  to  the  issue, 
whether  the  money  loaned  by  William  B.  Sirret  to  Still- 
man  to  pay  for  the  stock  of  goods,  was  or  was  not  advanced 
out  of  the  funds  received  by  Sirret  as  county  treasurer.  The 
county  of  Erie  makes  no  complaint  of  the  misuse  of  its  funds. 
The  pecuniary  responsibility  and  solvency  of  William  B.  Sirret 
at  the  time  of  this  transaction  was  assumed  on  the  trial.  The 
loan  was  made  by  means  of  a  check  upon  his  general  account, 
and  if  that  account  was  made  up  of  county  funds,  it  was  made 
good  for  the  amount  withdrawn  on  the  28th  of  December,  by 
a  deposit  of  the  same  amount  to  the  credit  of  the  account  on 
the  eSOth  of  the  same  month.  Whether  William  B.  Sirret  bor- 
rowed the  money  to  loan  to  Still  man,  from  a  friend,  or  took  it 
temporarily  from  the  funds  of  the  county,  was  not  we  think  a 
material  circumstance  bearing  upon  the  question  whether  the 
$40,000  paid  to  Sirret  &  Stafford  was  in  fact  paid,  or  was  paid 
in  good  faith. 

The  plaintifP  s  counsel  at  the  conclusion  of  the  evidence, 
moved  the  court  to  direct  a  verdict  for  the  plaintiff  on  several 
grounds  not  involved  in  the  foregoing  discussion. 

Jf'irst  The  objection  that  the  provision  in  the  certificate 
filed  on  the  28th  of  December,  1875,  permitting  the  special 
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partner  to  draw  the  interest  on  his  capital  montlily,  was  a  viola- 
tion of  the  provision  in  the  fifteenth  section  of  the  Limited  Part- 
nership Act,  which  permits  the  special  partner  annually  to  re- 
ceive lawful  interest  on  his  capital,  under  the  circumstances 
stated  in  that  section,  is  not  we  think  well  taken.  The  stipula- 
tion in  the  partnership  articles  (which  were  filed  as  the  certifi- 
cate) for  periodical  payments  of  a  proportionate  part  of  the 
annual  interest,  fairly  construed,  relates  to  interest  earned  at 
the  time  such  payments  are  provided  to  be  made,  and  is  not  a 
violation  of  the  statute.  The  word  "annually  "  in  the  fifteenth 
section  has  we  think  the  same  meaning  as  ^^per  annum^'*  or 
"  by  the  year,"  and  like  the  statute  of  usury  this  section  is  not 
violated  by  a  provision  that  the  annual  interest  may  be  paid 
quarter  yearly,  or  at  other  stated  periods  less  than  a  year. 

Second.  The  provision  in  the  partnership  articles  that  the 
special  partner  should  bear  a  proportion  of  the  losses  was  in 
the  interest  of  creditoi's,  and  there  is  nothing  in  the  act  prohib- 
iting the  special  partner  from  extending  his  liability  by  agree- 
ment with  the  general  partners,  or  assuming  risks  beyond  the 
loss  of  his  capital. 

Third.  The  certificate  filed  on  the  renewal  of  the  partner- 
ship December  6,  1877,  stated  all  the  facts  required  to  be  stated 
by  the  fourth  section  of  the  act.  The  notice  published  was  a 
copy  of  this  certificate.  The  ninth  section  requiring  publica- 
tion of  the  terms  of  the  partnersliip  is  satisfied  we  think  by  a 
publication  of  the  certificate,  and  an  omission  to  state  in  the 
published  notice  all  the  details  of  the  partnership  agreement, 
is  not  a  failure  to  comply  with  the  provision  as  to  publication, 
so  long  as  the  notice  contains  all  the  facts  required  by  the  fourth 
section.     (Troubat  on  Limited  Partnership,  §  84.) 

Fourth.  The  change  in  the  name  ot  "  The  Buffalo  Daily 
Dispatch  and  Evening  Post,"  one  of  the  newspapers  in  which 
the  notice  was  directed  to  be  published,  to  that  of  "  The  Buf- 
falo Evening  Post,"  madeat'ter  the  publication  was  commenced, 
did  not  we  think  affect  the  validity  of  the  publication.  The 
identity  of  the  paper  was  not  lost  by  a  change  of  name  merely, 
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and  the  purpose  of  the  statute  was  accomplished  by  continuing 
the  publication  in  that  paper  under  the  changed  name. 

Fifth,  The  court  would  not  have  been  authorized  to  direct 
a  verdict  on  the  ground  that  when  the  certificate  and  affidavit 
for  the  renewal  of  the  partnership  were  made  and  filed,  the 
capital  of  William  B.  Sirret,  the  special  partner,  had  been  im- 
paired. There  was  not  only  no  conclusive  evidence  of  the  fact, 
but  we  ai*e  unable  to  find  any  evidence  which  affords  ground 
for  any  thing  more  than  a  conjecture  that  such  a  fact  existed. 
But,  however  this  may  be,  the  question  could  not  be  ruled  as 
one  of  law. 

The  plaintifi's  counsel  made  requests  to  charge,  which  he 
claims  were  disposed  of  by  the  trial  judge  to  his  prejudice. 
There  is,  we  think,  no  exception  which  brings  up  the  ques- 
tions raised  by  these  requests,  or  the  disposition  made  of  tliem 
by  the  court.  It  is,  therefore,  unnecessary  to  consider  whether 
there  was  any  error  committed  in  regard  to  them. 

There  are  some  other  quest! ous  raised  by  exception,  not  spe- 
cifically considered  in  this  opinion.  We  have  examined  them 
and  are  of  opinion  that  none  of  them  are  well  taken.  We  are 
of  opinion  that  no  legal  error  was  committed  on  the  trial,  and 
that  the  order  of  the  General  Term,  granting  a  new  trial, 
should  be  reversed,  and  judgment  directed  for  the  defendant  on 
the  verdict. 

All  concur. 

Order  reversed  and  judgment  accordingly. 
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Schuyler  D.  Chadsey,  Appellant,  v,  William  H.  Guion,        lue    w 

Kespondent.  -yj^ — ^> 

el73  "  23| 
Where  there  is  an  irreconcilable  conflict  between  two  provisions  of  a  con-  ^  173  *  24| 
tract,  one  of  wliich  is  part  of  a  printed  form  ased  in  drawing  the  contract 
and  the  other  is  in  writing,  the  latter  must  govern  and  control  the  inter- 
pretation of  the  instrument. 
Defendant  and  others  issued  an  open  policy  of  marine  insurance,  a 
printed  form  being  used;  this  provided  that  its  general  language  should 
be  controlled  bj  indorsements  of  special  risks,  as  made  from  time  to  time. 
"Touching  the  adventures  and  perils  "  insured  against.the  policy  declared 
that  *'tn  ^w  «^a^6  they  are  of  the  seas  *  *  »  and  all  other  perils, 
losses  and  misfortimes  that  have  or  shall  come  to  the  hurt,  detriment  or 
damage  of  the  said  goods  and  merchandise,  or  any  part  thereof"  A  sub- 
sequent provision,  however,  declared  that  *\  vegetables  and  roots  *  * 
*  and  all  other  articles  that  are  perishable  in  their  own  nature  *  *  * 
are  warranted  by  the  assured  free  from  average  unless  general."  The 
policy  also  provided  that  **  the  adventure  shall  continue  and  endure  until 
the  said  )2fOods  and  merchandise  shall  be  safely  Isnded  at  aforesaid." 

PlaintifiTs  assignor  was  insured  by  indorsement  on  said  policy,  upon  a 
quantity  of  potatoes,  "  said  to  contain  1650  barrels,"  shipped  in  bulk  on 
a  canal  boat  named,  *'  from  NewYork  to  Yonkers,  F.  P.  A."  whicli  initials, 
it  was  conceded,  meant  that  the  risk  was  free  from  particular  average  ; 
i.  e.  that  the  assured  should  only  be  accountable  for  a  total  loss.  The 
boat  arrived  at  its  port  of  destination  with  its  cargo  entire  and  in  good 
order,  but  after  about  109  barrels  of  the  potatoes  had  been  taken  out  and 
delivered  to  the  consignees  in  good  order,  the  boat  sank  with  tlie  remain- 
der of  the  cargo,  and  most  of  it  was  lost.  In  an  action  upon  the  policy  held, 
that  by  the  contract  the  insurers  were  exempted  from  the  payment  of  any 
loss,  occurring  only  to  a  portion  of  the  property,  their  liability  being  con- 
fined to  the  absolute  or  constructive  loss  of  the  entire  cargo  ;  and  thati 
therefore,  when  by  the  delivery  in  good  order  of  a  material  part  a  total 
loss  during  the  progress  of  the  insured  voyage  became  impossible,  such 
liability  terminated. 

(Argaed  October  28, 1884;  decided  November  25,  1884.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supe- 
rior Court  of  the  city  of  Kew  York,  entered  upon  an  order 
made  June  6,  1882,  which  reversed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  directed  judgment  in  favor 
of  defendant.     (Reported  below,  16  J.  &  S.  267.) 
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This  action  was  upon  an  open  policy  of  marine  insurance,  the 
material  portions  of  which  as  well  as  the  facts  are  stated  in  the 
opinion. 

Everett  P.  Wheeler  for  appellant.  It  is  the  duty  of  the 
courts  to  give  to  all  doubtful  words  or  expressions  in  contracts 
such  an  interpretation  as  will  make  them  produce  some  effect. 
(  Ward  V.  Whitney,  8  N".  Y.  U2,  446 ;  ^  Kent's  Oomm.  555 ; 
Hay  ward  v.  Liverpool  Ins.  Co.,  2  Abb.  Ot.  A  pp.  Dec.  349; 
affirming  7  Bosw.  385.)  The  language  of  the  policies  of  insur- 
ance is  to  be  taken  most  strongly  against  the  company.  {Hoi- 
ker  V.  Great  Western  Ins.  Co.,  4  Abb.  Ct.  App.  Dec.  76; 
Winspear  v.  Accident  Ins.  Co.,  42  Law  Times  Rep.  [N.  Y.] 
900-4 ;  Smith  v.. Same,  Law  Rep.,  5  Exch.  303 ;  Ilearn  v.  New 
England  Ins,  Co.,  3  Cliff.  318.)  In  a  case  of  marine  insurance 
goods  begin  to  be  covered  by  the  policy  as  fast  as  they  are  put  on 
board,  or  put  on  lighters  for  the  purpose  of  being  put  on  board. 
{Hurry  v.  Moyal  Ex.  Ins.  Co.,  2  Bos.  &  Pull.  430,  435.)  The 
goods,  as  fast  as  landed,  cease  to  be  covered  by  the  policy. 
{MohUe  Ins.  Co.  v.  McMillan,  27  Ala.  [N.  S.]  77,  98 ;  Man- 
sur  V.  Ins.  Co.,  12  Gray,  520-7;  Oscar  v.  La.  Ins.  Co.,  17  Mar- 
tin La.  R.  [5  ib.,  N.  8.]  386 ;  Harbison  v.  EUi^,  7  Ell.  &  Black. 
465 ;  Crump's  Mar.  Ins.,  §  196  ;  Arnold  on  Mar.  Ins.  [4th  ed.] 
369,  391.)  The  storm  and  floating  ice  constituted  a  peril  of 
the  seas  within  the  language  of  the  policy.  (  WaUerstein  v. 
Columbian  Ins.  Co.,  44  N.  Y.  204,  217;  Young  v.  Pacific 
Mut.  Ins.  Co.^  2  Jones  &  Sp.  321 ;  Robertson  v.  Atlantic  Mut. 
Ins.  Co.,  68  N.  Y.  192 ;  affirmed,  S.  C,  5  J.  &  S.  442.)  The  delay 
in  discharging  is  no  defense.  (1  Greenl.  Ev.,  §§  292,  2S8 ; 
Whitens  Bank  v.  MyUs,  73  N".  Y.  335.)  The  abandonment 
was  seasonable.  (3  Kent's  Comm.  818;  WaUerstein  y.  Co- 
lumbian  Ins.  Co.,  44  N.  Y.  204.) 

TreadweU  Cleavei-and  for  respondent.  "Where  in  a  con- 
tract there  is  a  conflict  between  the  printed  words  and  the  writ- 
ten words,  the  latter  govern.  (Phillips  on  Ins.,  §  125  ;  1  Pars, 
on  Mar.  Ins.  65 ;  Burt  v.  Brewers   cfe  Maltsters'^  Ins.  Co.,  9 
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llun,  883;  Harper  v.  N.  Y.  Ins.  Co.,  22  N.  Y.  444.)  Under 
such  a  form  of  policy  as  in  the  case  at  bar,  the  insured  cannot 
recover  for  a  total  loss  of  a  part,  if  any  part  of  the  subject 
reaches  the  port  of  destination,  in  specie  and  of  value.  {De  Pey- 
8ter  V.  S>m  Mut  Ins.  Go,^  19  N.  Y.  277;  Magrath  v.  Churchy  1 
Caines,  196 ;  Leroy  v.  OovernewTy  1  Johns.  Cas.  226;  Wddaworth 
V.  Paoific  Ins.  Co.,  4  Wend.  33 ;  EaUi  v.  Janson,  6  Ell.  &  Bl. 
422 ;  2  Arnold  on  Insurance  [Maclachan],  905 ;  Nelson  v.  Co- 
lumbian Ins.  Go.^  3  Cainee,  108;  SaUers  v.  Oceomlns.  Co.^  14 
Johns.  138 ;  Moreau  v.  The  U.  S.  Ins.  Co.,  1  Wheat.  219 ; 
S.  a,  3  Wash.  0.  Ct.  256 ;  Poole  v.  Protection  Ins.  Co.,  14  Conn. 
46 ;  Humphreys  v.  Union  Ins.  Co.,  3  Mason,  429;  Buchanan  v. 
Ocean  Ins.  Co.,  6  Cow.  330 ;  Burt  v.  Brewers  cfe  MaUstere?  Ins. 
Co.,  9  Hun,  383 ;  Young  v.  Pacific  Ins.  Co.,  2  Jones  &  Sp.  321 ; 
Pars,  on  Ins.  292.)  There  was  no  legal  notice  of  abandonment 
given  in  this  case,  or  if  given,  it  was  waived  by  the  acts  of  the 
assured,  (  WaUerstein  v.  The  Columbian  Ins.  Co.,  ^4:  N.  Y.  222  ; 
Andrews  v.  Royal  Ex.  Ass.  Co.,  7  East,  38 ;  2  Pars,  on  Mar. 
Ins.  192-3 ;  Walden  v.  P/icsnix  Ins.   Co.,  5  Johns.  310,  326.) 

RtroER,  Ch.  J.  The  plaintiffs  assignor  was  insured  on  a 
quantity  of  potatoes  for  transportation  from  New  York  to  Yon- 
kers,  by  an  open  policy  of  insurance  issued  by  the  defend- 
ant and  ninety-nine  associates  known  as  '' United  States 
Lloyds  "  to  Gebhard  and  Brewer  on  account  of  whom  it  may 
concern. 

It  is  of  the  nature  of  such  a  policy  that  it  does  not  become 
operative  except  by  virtue  of  special  indorsements,  made  by 
the  underwriters,  at  the  request  of  the  insured,  as  they  are 
needed  from  time  to  time,  indicating  the  property  insured,  the 
rate  of  premiums  charged,  and  other  special  conditions  agreed 
upon  by  the  parties. 

The  original  policy  consisted  of  a  printed  form,  couched  in 
general  language,  and  intended  to  be  adaptable  to  and  embrace 
almost  every  variety  of  marine  insurance  which  the  under- 
writers might  be  invited  to  make.  It  was  specially  provided, 
however,  by  the  terms  of  the  policy  that  its  general  language 
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should  bo  controlled  by  the  indorsements  of  special  risks  as 
they  should  be  made  from  time  to  time.  Its  language  is, 
"the  premiums  on  risks  to  bo  fixed  at  the  time  of  indorse- 
ment, and  such  clauses  to  apply  as  the  assurers  may  insert  an 
the  risks  are  successively  reported."  The  policy  also  contained 
a  clause  "touching  the  adventures  and  perils  which  the  said 
assurers  are  contented  to  bear  and  take  upon  themselves  in 
this  votjagcy  they  are  of  the  seas,"  etc.,  "  and  all  other  perils, 
losses  and  misfortunes  that  have  or  shall  come  to  the  hurt, 
detriment  or  damage  of  the  said  goods  and  merchandises,  or 
any  part  thereof ^  This  clause  was,  however,  qualified  by  a 
subsequent  provision  embraced  in  a  memorandum  which  de- 
clared "vegetables  and  roots"  *'and  all  other  articles  that  are 
perishable  in  their  own  nature,  or  which  have  been  damaged 
before  shipment  from  any  cause,  are  warranted  by  the  assured 
free  from  average,  unless  general." 

It  appears  from  the  written  application  for  insurance,  and 
the  indorsement  made  by  the  underwriters,  December  9, 18*)6, 
upon  the  policy  in  question,  that  an  insurance  to  the  amount 
of  $4,000  was  thereby  effected  upon  a  quantity  of  potatoes  on 
the  canal  boat  "  W.  H.  Neal,"  from  New  York  to  Yonkers, 
F.  P.  A.,  at  the  premium  of  one-qnarter  of  one  per  cent. 

The  case  was  tried  and  argued  upon  the  assumption  by  both 
parties  that  the  initials  F.  P.  A.  meant  that  the  risk  was  free 
from  particular  average,  or  in  other  words,  that  the  assurers 
should  be  accountable  only  for  a  total  loss  of  the  property 
insured. 

A  further  clause  in  the  original  policy  reads  as  follows: 
"  Beginning  the  adventure  upon  the  said  goods  and  njerchan- 
dises  from  and  immediately  following  the  loading  thereof  on 

board  of  the  said  vessel  at as  aforesaid,  and  so  shall 

continue  and  endure  until  the  said  goods  and  merchandises 
shall  be  safely  landed  at as  aforesaid." 

It  appears  from  the  reading  of  these  various  provisions 
that  a  repugnance  exists  between  the  printed  and  written 
portions  of  the  contract  in  respect  to  the  clauses  which  pro- 
vide for  an  insurance  upon  the  cargo  "and  every  part  thereof," 
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and  its  continuance  until  the  '^  goods  and  merchandises  shall 
be  safely  landed,'-  and  the  written  stipulation  contained  in  the 
special  indorsement  providing  that  the  risk  should  be  free 
from  particular  average.  If  the  provision  continuing  the  in- 
surance over  the  whole  goods  until  they  are  safely  landed  be 
enforced,  it  must  subject  the  assurers  to  any  loss  occurring  to 
such  part  of  the  goods  as  might  be  lost  or  injured  by  the 
perils  insured  against  before  landing. 

It  needs  no  argument  to  show  that  an  insurance  upon  certain 
particular  articles  and  every  part  thereof,  is  totally  irreconcil- 
able with  a  provision  exempting  an  insurer  from  liability  for  a 
loss  to  a  part  of  the  property  insured.  The  clause  in  the  origi- 
nal policy  covering  any  part  of  the  subject  insured,  and  con- 
tinuing the  risk  until  the  goods  were  safely  landed,  would, 
unexplained  and  unmodified,  require  the  payment  of  a  loss  oc- 
curring through  the  destruction,  by  any  of  the  perils  insured 
against,  of  any  part  of  the  insured  property,  and  woald  continue 
the  insurance  over  the  entire  cargo  until  it  was  discharged,  even 
though  a  part  had  been  safely  landed  and  secured  from  loss  or  de- 
struction. The  special  indorsement,  on  the  other  hand,  excepts 
the  assured  from  the  payment  of  a  partial  loss,  and  provides  in- 
demnity only  for  a  total  loss  of  the  whole  cargo  insured.  The 
provision  in  respect  to  the  insurance  upon  the  goods,  etc.,  and 
"  any  part  thereof,"  is  undoubtedly  qualified  by  the  memoran- 
dum excepting  **  roots  and  vegetables"  from  any  average  unless 
general,  and  independent  of  other  considerations,  would  relieve 
the  assurers  from  any  loss  upon  the  property  insured  unless  it 
was  total  as  to  the  whole  subject.  (  Wadaworth  v.  Pacific  Insur- 
ance Co.,  4  Wend.  33 ;  EaUi  v.  Janson^  6  Ell.  &  Bl.  422 ; 
Marean  v.  U,  S.  Ins.  Co.,  1  Wheat.  219  ;  De  Peyster  v.  Sim 
Mutual  Ins.  Co.,  19  N.  T.  277.) 

The  true  oflBce  of  the  provision  in  the  indorsement  warrant- 
ing the  assured  against  liability  for  a  partial  loss  was  undoubt- 
edly to  emphasize  the  exception  contained  in  the  memorandum, 
and  to  limit,  by  express  language,  the  extent  of  the  assurers' 
liability.  The  premium  therein  charged  was  adapted  to  the 
lirpited  liability  thereby  assumed.  It  is,  therefore,  in  accord- 
SicKBLS  —  Vol.  LIT.  43 
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ance  with  the  express  stipulation  of  this  contract,  as  well  as  the 
settled  rules  of  construction,  that  the  conditions  inserted  in  the 
written  indorsement  must  govern  and  control  the  interpreta- 
tion of  the  instrument  in  the  case  of  an  irreconcilable  conflict 
among  its  various  provisions.  Such  a  conflict  is  seen  in  the  pro- 
visions referred  to. 

It  was  held  in  the  case  of  Wadaworth  v.  Pacific  Inattrance 
Compcmy  {mprd)  that  an  underwriter  is  not  accountable  for  a 
partial  loss  on  memorandum  articles,  except  for  general  average, 
unless  there  is  a  total  loss  of  the  particular  species,  whether 
the  particular  article  be  shipped  in  bulk  or  in  separate  boxes  or 
packages.  This  also  seems  now  to  be  the  settled  law  in  England 
as  well  as  this  country.  {RdLU  v.  Janson^  sv/pra  /  WaUer- 
stem  V.  Col.  Ins.  Co.,  44  N.  T.  204 ;  Korean  v.  U.  8.  Ins.  Co., 
supra.) 

This  contract  speaks  of  the  subject  as  it  existed  at  the  time 
the  risk  commenced,  and  the  evidence  shows  it  to  have  con- 
sisted of  a  quantity  of  potatoes  in  bulk,  said  to  contain  six- 
teen hundred  and  fifty  barrels  on  the  canal  boat  W.  H.  Neal. 

It  is  against  a  partial  loss  of  any  part  of  this  subject  that  the 
contract  seeks  to  protect  the  assurers,  and  there  is  no  rule  of 
construction  which,  after  the  risk  attached,  will  permit  the  dimi- 
nution by  a  delivery  in  good  order  at  the  port  of  destination 
of  a  part  of  the  subject  insured,  and  still  keep  alive  the  insur- 
ance, without  defeating  the  object  sought  to  be  effected  by  the 
special  provisions  referred  to.  {Moream,  v.  TJ.  S.  Ins.  Co., 
supra.) 

The  subject  of  the  insurance  here  is  entire,  and  is  determined, 
when  the  risk  attaches.  Any  subsequent  dealing  with  the  prop- 
erty by  the  assured  which  results  in  the  preservation  of  a  sub- 
stantial part  of  it,  so  that  it  may  be  delivered  in  safety  and  in 
good  order  at  the  port  of  destination,  discharges  the  obligation  of 
the  assurers.  {Ghusrlam  v.  Col.  Ins.  Co.,  7  Johns.  527.)  The  vari- 
ous fallacies  by  which  such  a  contract  as  the  present  has  been 
construed  as  intended  to  cover  a  total  loss  of  a  part  of  the  in- 
sured subject,  when  it  was  shipped  in  separate  boxes  or  pack- 
ages, and  valued  separately,  have  now  been  rejected  by  the 


1884.]  Ohadsby  v.  GuiON.  339 

Opinion  of  the  Court,  per  Rugeb,  Gh.  J. 

courts  of  the  principal  maritime  countries.  {RaUi  v.  Janson^ 
supra^  and  continental  authorities  cited,  Waller  stein  v.  Col, 
Ins.  Go.y  supra;   Phil,  on  Ins.,  §1773;  2  Pars,  on  Ins.  292.) 

Conceiving,  therefore,  that  an  irreconcilable  repugnance 
exists  between  the  provisions  referred  to,  the  contract  must 
be  construed  so  as  to  give  effect  to  the  stipulations  contained 
in  the  special  indorsement,  even  though  we  are  thereby 
required  to  nullify  other  provisions  contained  in  the  printed 
parts  of  the  same  contract.  It  scarcely  needs  the  citation  of  au- 
thority to  support  the  long-established  rule  that  the  printed  por- 
tions of  a  contract,  when  repugnant,  must  be  subordinated  to 
those  which  are  written,  and  that  the  latter  are  presumed,  from 
the  circumstance  of  their  special  and  deliberate  insertion  by  the 
parties,  to  embrace  the  real  intent  and  meaning.  {Leeds  v. 
Merch.  Ins.  Go.^  8  N.  T.  351 ;  Harper  v.  Alb.  Mut.  Ins.  Co.\ 
17  id.  194: ;  Ha/rper  v.  N.  Y.  City  Ins.  Co.y  22  id.  441.) 

The  rule  requiring  courts  to  construe  contracts  so  as  to  give 
effect  to  every  expression  contained  therein,  when  it  can  rea- 
sonably be  done,  is  undoubtedly  a  'salutary  one,  and  should 
not  be  departed  from  ;  but  it  is  not  applicable  to  a  case  where 
the  repugnance  between  its  various  provisions  is  irreconcilable, 
and  the  effect  of  the  construction  would  be  to  defeat  the  main 
intent  of  the  contracting  parties  in  making  it.  We  think  such 
a  repugnancy  exists  in  this  case. 

Considered  in  the  light  of  the  principles  referred  to,  it  is 
apparent  that  it  was  the  intention  of  the  parties  to  this  con- 
tract to  exempt  the  assured  from  the  payment  of  any  loss, 
whether  total  to  that  part  or  otherwise,  occurring  to  a  portion 
only  of  the  property  insured,  and  to  confine  their  liability  to 
the  absolute  or  constructive  loss  of  the  entire  cargo.  Cases 
and  authorities  are  cited  to  show  that,  under  various  policies 
insuring  cargoes  of  vessels  until  they  are  safely  landed,  the  in- 
surance is  construed  to  extend  to  a  period  of  time  subsequent 
to  the  landing  of  the  goods  at  the  port  of  destination ;  but 
these  citations  have  no  application  to  the  case  of  an  insurance 
free  from  particular  average. 

As  we  have  seen,  such  insurance  terminates  whenever,  by 
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the  preservation  of  a  material  part  a  total  loss  of  the  whole  of 
the  subject  insured  becomes,  by  the  voluntary  act  of  the  in- 
sured or  from  other  causes,  impossible  of  accomplishment  dur- 
ing the  progress  of  the  insured  voyage. 

In  this  case  the  vessel  arrived  at  its  port  of  destination  with 
its  cargo  entire,  and  in  good  order,  on  or  about  the  18th  of 
December.  From  that  time  to  the  1st  day  of  January  there- 
after, from  time  to  time,  as  the  weather  permitted,  potatoes 
amounting  in  quantity  to  109  barrels  were  delivered  to  the  con- 
signee in  good  order,  and  were  sold  and  distributed  by  him 
directly  from  the  boat  to  his  various  customers  in  the  village 
of  Yonkers.  The  value  of  this  portion  of  the  cargo  has  been 
accounted  for  by  the  consignee  to  the  assured,  and  they  have 
had  its  proceeds. 

On  the  Ist  day  of  January  a  gale  sprang  up  which  had  the 
effect  of  driving  large  quantities  of  ice  against  the  boat  as  she 
lay  at  the  dock,  and,  by  the  breaking  of  her  sides,  caused 
her  to  sink  with  the  remainder  of  the  cargo  on  board.  Some 
of  this  cargo  was  afterward  got  out  in  a  greater  or  less  dam- 
aged condition,  and  a  question  is  raised  as  to  whether  the  loss 
of  the  portion  remaining  on  the  boat  was  partial  or  total. 

In  the  view  we  take  of  the  case,  this  question  is  not  important 
as  wo  consider  the  preservation  of  a  material  part  of  the  cargo 
in  specie  and  in  good  order  an  answer  to  the  claim  for  a  total 
loss. 

The  claim  of  an  alleged  abandonment  made  on  January  4th  as 
for  a  total  loss  cannot  be  maintained  for  the  reason  that  the 
loss  was  not  total,  and  the  contract  was  spent  at  the  time  the 
abandonment  was  attempted. 

For  these  reasons  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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BiLEY  Read,  Appellant,  v.  The  Erie  Railway  Company  et  al., 

Respondents. 

The  owners  of  a  farm  conveyed  to  a  railroad  company  a  portion  thereof 
upon  which  It  built  a  depot  and  water-tankn.  The  grantors  also  conveyed 
"the  right  to  draw  wat^r  from  any  springs  or  streams  on  their  premises  " 
for  the  purpose  of  supplying  the  depot  and  water  station,  '^  by  means  of 
pipes  or  other  suitable  device  in  a  proper  manner,  with  full  right  of  in- 
gress and  egress  for  the  purpose  of  laying  and  repairing  said  pipes  or 
the  device  and  the  tanks  connected  therewith;"  reserving,  however,  to  the 
grantors  the  right  of  drawing  from  such  pipes  or  other  device  so  much  of 
the  water  as  was  not  needed  for  supplying  said  depot  and  water  station. 
In  case  there  was  no  surplus  at  any  time,  the  grantee  was  given  the  right 
to  shut  off  the  communication  of  the  grantors  "  from  said  pipes  or  other 
device."  The  railroad  company  constructed,  with  the  assent  of  the 
grantors,  a  dam  across  a  stream  running  through  said  farm,  and  took 
water  from  the  reservoir  so  formed  through  a  wooden  conduit.  The 
grantors  erected  a  hotel  upon  another  portion  of  their  farm,  which  was 
supplied  with  water  through  a  half. inch  pipe  connected  with  said  con- 
duit. Said  grantors  subsequently  conveyed  the  hotel  property  by  deed, 
which  also  conveyed  "  all  the  right,  title  and  privilege  to  and  of  all  of 
the  water  now  used  on  said  premises,"  or  to  which  the  grantors  "  may 
be  entitled  to  by  use,  occupation,  reservation  or  agreement "  with  said 
railroad  company,  "or  otherwise  as  appurtenant  to  said  premises." 
Said  grantors  thereafter  granted  to  other  persons  rights  to  use  portions  of 
such  surplus  waters.  In  an  action  by  plaintiff,  to  whom  the  hotel  prop- 
erty and  appurtenances  had  been  conveyed,  to  restrain  defendants  from 
using  any  of  the  surplus  water,  held,  that  the  deed  of  the  hotel  property' 
did  not  convey  all  the  surplus  water,  but  only  so  much  thereof  as  will 
pass  through  a  half-inch  pipe  ;  but  that  plaintiff's  title  to  so  much  of  the 
surplus  was  prior  to  the  right  of  any  others,  so  that  in  case  of  any  defi- 
ciency he  was  entitled  to  his  supply  before  any  of  the  grantees  of  such 
surplus  were  entitled  to  draw. 

The  dam  erected  by  the  said  railroad  company  was  carried  away  and  was 
not  rebuilt,  but  water  was  drawn  directly  from  the  stream.  JBeld,  that 
no  duty  was  imposed  upon  said  company  either  by  its  deed  or  by  the  fact 
that  it  had  erected  the  dam  for  its  own  convenience  to  maintain  it  for  the 
benefit  of  the  grantors  or  their  assigns  ;  also  that  the  company  was  not 
confined  to  the  use  of  so  much  water  as  was  required  by  it  at  the  time  of 
the  grant  for  the  purposes  specified,  or  to  the  particular  method  of  exercis- 
ing its  right  first  adopted. 

(Argued  October  28, 1884  ;  decided  November  25, 1884.) 
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Appral  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  November  23,  1881,  which  affirmed  a  judgment,  entered 
npon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  restrain  defendants  from  using 
or  diverting  from  the  plaintiflPs  premises  certain  surplus  waters 
to  which  plaintiff  claimed  himself  entitled  under  a  deed  to  him 
from  Charles  and  James  W.  Knapp,  and  to  which  the  Knapps 
acquired  title  by  deed  from  James  and  Lural  Faulkner. 

The  material  facts  are  stated  in  the  opinion. 

Willi(mi  Yotimans  for  appellant.  The  Faulkners,  being 
the  owners  of  the  lands  through  which  the  stream  flowed,  had 
the  absolute  right  to  use  and  control  the  waters  thereof  in  any 
manner  they  saw  fit,  so  long  as  they  did  not  interfere 
with  the  use  of  the  water  by  other  property-owners  along  the 
stream.  (Angell  on  Water-courses  [6th  ed.],  181 ;  FMitt  v. 
Long^  58  Barb.  20.)  The  exception  or  reservation  of  the  sur- 
plus water  as  contained  in  their  deed  was  not  a  mere  personal 
privilege,  but  passed  to  their  grantees  and  thence  by  various 
mesne  conveyances  to  the  plaintiff.  {Borst  v.  Empie^  6  N.  Y. 
33.)  The  grant  to  the  railroad  company  liaving  been  general  in 
its  terms  as  to  the  right  to  draw  water,  etc.,  and  not  specifying 
the  particular  place,  or  size  of  the  pipe,  and  it  having  with  the 
acquiescence  of  its  grantors  entered  upon  the  lands  and  built 
a  reservoir,  and  inserted  therein  a  pipe  of  two  inches  in  diam- 
eter, and  conducted  water  by  said  pipe  across  the  grantors' 
lands,  thereby  the  right  and  easement  became  fixed  and  cer- 
tain. {OnthanJc  v.  Z.  S.  cfe  M.  S.  R.  R,  Co.,  8  Hun,  131 ;  71 
N.  Y.  194 ;  16  Johns.  22 ;  7  East,  149 ;  1  N.  Y.  96.)  It  is  ap- 
parent, from  the  language  of  the  various  conveyances,  that  the 
entire  surplus  of  the  waters  passed  by  said  conveyances  to  the 
plaintiff,  and  that  he  alone  is  entitled  to  the  same.  {Borst  v. 
Empie,  5  N.  Y.  33  \  Penfield  v.  Clark,  62  Barb.  590 ;  3  R. 
S.,  §  1  [5th  ed.],  38 ;  6  Hill,  453 ;  16  Johns.  172 ;  8  id.  394.) 
The  defendants  other  than  the  Erie  Railway  Company  have  no 
right  to  or  interest  in  any  of  the  surplus  waters.     {Prentice  v. 
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Oeiger,  71  K  T.  343;  Ang.  on  Water-courses,  §§  201,  204, 
211,  note,  377,  215,  614,  515  ;  36  Vt  503 ;  White  v.  Spencer, 
14  N.  Y.  247-249 ;  Wash,  on  Easements  and  Servitudes,  162.) 
The  plaintiff  is  entitled  to  recover  such  damages  as  he  has  sus- 
tained by  reason  of  the  diversion  of  the  surplus  water  to  which 
he  is  entitled.  (Sedg.  on  Dam.  153 ;  PoUett  v.  Long,  58  Barb. 
20.)  The  trial  court  erred  in  holding  that  the  Erie  Railway 
Company  or  its  receiver  was  not  liable  for  not  keeping  up  or 
keeping  in  repair  the  said  dam.  (6  Hill,  453 ;  16  Johns.  172 ; 
8  id.  394 ;  3  id.  387 ;  9  East,  15.) 

0.  W.  Chofpmcm  for  the  Erie  Railway  Company  and  Hugh 
J.  Jewett,  receiver,  respondents.  The  phraseology  in  the 
Faulkner  deed  under  which  plaintiff  claims  does  not  create  an 
exception  but  a  reservation  —  a  taking  back  of  that  once  given. 
{Oraig  v.  WeOa,  11  N.  Y.  315  ;  Ives  v.  Va/n  Auhin,  34  Barb. 
566 ;  2  Abb.  N.  Y.  Dig.  585,  §  377.)  Plaintiff  cannot  recover 
even  under  the  Faulkner  deed.  The  reservation  to  the  Faulk- 
ners  was  personal  to  them  and  died  with  them,  there  being 
no  words  of  perpetuity  or  of  inheritance.  {Bv/rr  v.  MUlSy  21 
W.  R.  293  [m.  p.] ;  Pi^ce  v.  Keaixyr,  9  Hun,  532 ;  affirmed, 
70  N.  Y.  419 ;  Lucusterme  Co,  v.  8tiWmeU,  52  How.  152 ; 
Bridger  v.  Pierson,  1  Lans.  481.)  The  intent  of  the  parties, 
appearing  from  the  instrument,  is  the  only  thing  to  be  sought 
for.  (2  R.  S.  [6th  ed.]  1130,  §  2.)  The  covenant  relates  to  a 
thing  not  i7i  esse  at  the  time  the  covenant  is  entered  into,  and 
such  a  covenant  does  not  bind  assigns  unless  they  are  men- 
tioned. {TaUmcm  v.  Coffin,  4  N.  Y.  134.)  This  reservation 
is  not  of  an  easement ;  it  is  only  of  a  license.  (Bingham  on 
Real  Estate,  17, 18 ;  2  Bouv.  Inst.  170, 171.)  When  the  Faulk- 
ners  put  their  first  pipe  into  that  of  the  railroad  company  under 
the  reservation,  they  thereby  fixed  and  determined  the  extent 
of  their  rights  to  this  water.  {Onthcmk  v.  R.  R.  Co.,  71 N.  Y. 
194.) 

A .  Taylor  for  Griffis  et  al.,  respondents.  In  the  construction 
of  a  cofttract  the  intention  of  parties  is  to  be  inquired  into,  and 
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if  not  forbidden  by  law  is  to  be  effectuated  and  courts  will  look 
into  the  surrounding  circumstances,  existing  when  the  contract 
was  entered  into,  the  situation  of  the  parties  and  the  subject- 
matter  of  the  instrument.  {French  v.  Ca/rha/rt^  1  N.  Y.  102.) 
Applying  this  principle  to  this  case  the  language  of  the  reserva- 
tiou  is  clear,  and  plaintiff  is  entitled  to  the  water  sufficient  for 
his  hotel,  and  the  remainder  was  the  property  of  the  Faulkners 
and  their  successors,  until  it  became  vested  in  these  defendants. 
{Livmgston  v.  Ten  Brock^  1&  3 oivus.  22;  AUomey-GenHY. 
Parker^  3  Atk.  576 ;  AUomey-Om'l  v.  Foster^  10  Ves.  Jr. 
327;  Wdd  v.  Hornby,  7  East,  199 ;  Rex  v.  Osbom,  4  id.  327 ; 
Doe  V.  liieSy  8  Bing.  181.)  The  water  right  reserved  in  the 
deed  to  the  railroad  company  was  an  incorporeal  easement  for 
^  the  benefit  of  said  lands,  it  was  a  perpetual  right,  and  passed 
with  the  lands  by  assignment  or  descent.  {Borst  v.  Empie,  1  Seld. 
33 ;  Pierce  v.  Keating,  70  N.  Y.  419 ;  Burr  v.  MiUa,  1  Wend. 
290  ;  EJUott  v.  Fitchhurg  R.  R.  Co.,  10  Cush.  193 ;  MerriU  v. 
Calkins,  10  Hun,  497 ;  74  N.  Y.  1.)  These  defendants  had  all 
the  right  to  the  water  that  the  Faulkners  had  and  gave  them 
as  appurtenant  to  said  premises.  (Angell  on  Water-courses, 
§  168 ;  Oakley  v.  Stanh/,  5  Wend.  523 ;  Ogden  v.  Jennings, 
62  N.  Y.  531 ;  FUiott  v.  Fitchhurg  R.  R.  Co.,  10  Cush.  193; 
Bruce  v.  Yale,  10  Allen,  443  ;  Tahor  v.  Bradley,  18  N.  Y. 
109.)  All  the  interest  plaintiff  could  have  in  the  water  was 
the  right  to  have  it  run  to  his  hotel  for  the  use  of  the  hotel 
and  barns  as  it  has  run  since  185 1.  {Rogers  v.  Bancroft,  20  Vt. 
257 ;  Rood  v.  Johnson,  26  id.  64 ;  Adams  v.  Warner,  23  id. 
395  ;  French  v.  Carhart,  1  N.  Y.  101.)  All  that  the  plaintiff 
had  an  interest  in  was  what  was  then  used  upon  the  premises 
when  the  deed  was  executed.  {Cromwell  v.  Sdden,  Z^.Y. 
258 ;  Comstock  v.  Johnson,  46  id.  615 ;  Olmsiead  v.  Loomis, 
9  id.  427.)  The  plaintiff  is  estopped  now  from  claiming  any 
greater  interest  in  the  water  than  he  has  had  for  twenty 
years  or  from  claiming  that  the  defendants,  Griffis,  Pettingill, 
and  Twillinger  have  not  the  right  to  use  the  water  from  the 
company's  pipes.  (High  on  Inj.  313,  §  659;  Jay  coxy  ^Cla/rk, 
Walk.  [Mich.]  249  ;  Payne,  v.  Paddock,  id.  487.) 
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0,  W.  Smith  for  Suydam  F.  Wheeler,  respondent  Defendant 
Wheeler  must  be  considered  a  mortgagee  in  possession  and  is 
fully  protected  thereby.  (  Van  Duyne  v.  Thayne^  14  Wend. 
233  ;  WaUon  v.  Spencer^  20  id.  260 ;  Mwiro  v.  Merchant,  26 
Barb.  383 ;  Sahler  v.  Signer,  44  id.  606 ;  Winslaw  v.  McCall, 
32  id.  241 ;  Chase  v.  Peck,  21  N.  Y.  581;  HubbeU  v.  Sibley, 
50  id.  472  ;  Willard's  Eq.  Jnr.  446.)  The  reservation  in  the 
Faulkner  deed,  by  which  plaintiff  claims  the  surplus  water,  is 
not  an  exception.  It  is  a  personal  reservation  only,  {ffam- 
heck  V.  Westbrook,  2  Johns.  73 ;  Hornbeck  v.  Sleight,  12  id. 
301;  Bridger  v.  Pierson^  1  Lans.  481;  Ives  v.  Van  Auken, 
34  Barb.  566;  Pierce  v.  Eeator,  70  N".  Y.  419;  9  Hun,  419.) 
The  grant  became  certain  by  locating  it.  It  limited  the  ex- 
tent of  the  grant.  {Fitzhugh  v.  Raymond,  49  Barb.  635 ; 
Wash,  on  Eas.  225,  240 ;  Jones  v.  PercivdL,  5  Pick.  485 :  64 
N.  Y.  564.) 

Andrews,  J.  It  is  claimed  on  behalf  of  the  plaintiff,  that 
the  deed  of  March  26,  1851,  from  the  Faulkners  to  James  W. 
and  Charles  Knapp,  to  whose  rights  the  plaintiff  has  succeeded, 
conveyed  to  the  grantees  therein,  all  the  surplus  water  to  which 
the  grantors  were  entitled  under  the  reservation  in  their  deed  to 
the  New  York  and  Erie  Railway  Company,  of  December  20, 
1849.    This  claim  presents  the  main  question  upon  this  appeal. 

If  the  Knapps  acquired  by  their  deed  the  whole  surplus 
water,  then  the  judgment  in  so  far  as  it  adjudges  that  the  de- 
fendants Pettingill,  Griffis,  Terwilliger  and  Wheeler,  are  en- 
titled to  draw  water  from  the  pipe  of  the  rail  way  company  for 
the  use  of  their  premises  respectively,  is  erroneous,  for  the 
reason  that  they  do  not  claim  such  right  under  the  Knapp 
title,  but  under  and  through  the  Faulkners  and  their  grantees, 
by  deeds  or  license  subsequent  thereto.  If  the  Knapps  did 
not  by  their  deed  acquire  the  right  to  the  whole  surplus  water, 
then  the  right  of  the  plaintiff  to  relief  against  the  individual 
defendants  will  depend  upon  the  further  question,  whether  the 
rights  actually  enjoyed  by  them,  are  in  conflict  with  the  prior 
right  of  the  plaintiff  under  the  Knapp  title. 
SiCKBLS  —  Vol.  LII.  44 
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The  deed  of  March  26,  1861,  conveyed  to  the  Knapps,  a 
hotel  property  and  premises  in  the  village  of  Chehocton  (now 
Hancock),  then  owned  by  the  Faulkners,  the  hotel  having  been 
erected  on  a  part  of  the  Faulkner  farm  (so  called),  and  which 
at  the  time  was  supplied  with  water  through  a  half-inch  pipe, 
connected  with  a  wooden  conduit  of  the  railway  company, 
through  which  the  company  drew  its  supply  of  water  for  its 
depot  and  water  station  in  Hancock.  The  deed  after  describ- 
ing by  metes  and  bounds  the  premises  conveyed,  and  as  con- 
taining nineteen-twentieths  of  an  acre  of  land,  more  or  less, 
proceeds  as  follows :  ^'  and  also  all  the  right,  title  and  privilege 
to,  and  of  all  the  water  now  used  on  said  premises,  or  to  which 
the  parties  of  the  first  part,  or  either  of  them,  may  be  entitled 
to  by  use,  occupa4;ion,  reservation,  or  agreement  with  the  New 
York  and  Erie  Railroad  Company,  or  otherwise,  as  appurte- 
nant to  said  premises,  together  with  the  appurtenances  thereunto 
belonging,  or  in  any  wise  appertaining."  The  reservation  or 
agreement  with  the  New  York  and  Erie  Railroad  Company  re- 
ferred to  in  tliis  deed,  is  contained  in  the  deed  from  the 
Faulkners  to  that  company,  of  December  20,  1849.  By  that 
deed  the  Faulkners  conveyed  to  the  company  about  four  acres 
of  land,  on  which  its  depot  and  water  tanks  were  subsequently 
located,  and  the  description  of  the  land  conveyed  is  followed 
by  these  clauses :  "  the  party  of  the  first  part  also  hereby  con- 
veys the  right  to  draw  water  from  any  springs  or  streams  on 
their  premises,  for  the  purpose  of  supplying  a  depot  and  water 
station  at  Chehocton,  by  means  of  pipes  or  other  suitable  de- 
vice in  a  proper  manner,  with  a  full  right  of  ingress  and  egress 
for  the  purpose  of  laying  and  repairing  said  pipes,  or  the  device 
and  the  tanks  connected  therewith.  The  pai^ties  of  the  first 
part  reserving  to  themselves  the  right  by  connection  pipes,  or 
other  suitable  devices,  of  drawing  from  the  pipes  or  other  de- 
vice of  the  party  of  the  second  part,  so  much  of  the  water  as 
shall  not  be  found  necessary  for  supplying  said  depot  and  water 
stations.  It  being  distinctly  understood  that  the  surplus  water 
only  is  reserved ;  should  there  be  none  at  any  time,  then  and 
during  such  period,  it  shall  be  lawful  and  right  for  the  party 
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of  the  second  part  to  shut  off  the  communication  of  the  party 
of  the  first  part  from  their  said  pipes,  or  other  device." 

Construing  the  clause  in  the  deed  to  the  Knapps,  relating 
to  the  water  right  and  privilege,  in  the  light  of  the  surround- 
ing circumstances,  it  seems  to  be  very  plain  that  it  was  not  the 
intention  of  the  Faulkners  to  convey  to  the  Knapps  all  the  sur- 
plus water  reserved  in  the  deed  to  the  New  York  and  Erie 
Railroad  Company,  but  only  so  much  thereof  as  was  then  used 
on  the  premises  conveyed,  and  to  draw  the  same  through  a 
pipe  connecting  with  the  pipe  of  the  company.  The  refer- 
ence to  the  agreement  with  the  New  York  and  Erie  Railroad 
Company,  was  inserted  not  by  way  of  enlargement  of  the  right 
of  the  grantees  given  by  the  prior  clause,  but  as  a  limitation 
thereof,  or  at  least  such  reference  was  made  ex  aJmndanti 
cauidaj  since  the  company  under  its  deed,  in  case  of  an  insuf- 
ficient supply  of  water,  was  entitled  to  cut  off  all  supply  to  the 
hotel  premises,  and  the  right  granted  to  the  Knapps  would 
necessarily  bo  subject  to  this  contingency.  It  cannot  be  sup- 
posed that  the  Faulkners  intended  to  deprive  themselves  of  any 
right  in  the  surplus  water,  or  of  the  benefit  to  their  remaining 
property  of  the  surplus  which  should  remain  after  satisfying 
the  demands  of  the  railroad  company,  and  furnishing  to  the 
hotel  premises  the  quantity  theretofore  used  thereon. 

This  conclusion  renders  it  necessary  to  consider  whether  the 
judgment  declaring  the  rights  of  the  individual  defendants  be- 
fore named,  is  erroneous  as  to  the  plaintiff.  The  plaintiff's 
right  under  the  deed  of  March  26,  1861,  as  we  construe  it,  is  to 
draw  from  the  conduit  of  the  railroad  company,  so  much  of  the 
surplus  water  for  the  use  of  their  premises,  as  will  pass  through 
a  half-inch  pipe.  The  title  of  the  Knapps  to  this  portion  of 
the  surplus  water  was  prior  to  the  right  of  any  of  the  individ- 
ual defendants,  and  whatever  rights  they  or  any  of  them  have 
acquired  in  the  surplus  water,  are  subordinate  to  the  prior  right 
of  the  plaintiff  under  the  Knapp  title,  so  that  in  case  of  a  de- 
ficiency of  water,  the  plaintiff  is  entitled  to  his  supply  before 
any  of  the  individual  defendants  are  entitled  to  draw.  The 
judgment  in  defining  the  rights  of  the  defendants  is  some- 
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what  obscure,  and  should  we  think,  to  avoid  future  con- 
troversy, be  amended  by  declaring  such  priority.  The 
plaintiff  has  no  interest  in  any  other  respect  in  the  de- 
termination relating  to  the  rights  of  the  individual  defend- 
ants. They  have  acquiesced  in  the  judgment  by  hot  ap- 
pealing therefrom,  and  we  need  not  consider  whether  their 
rights  as  between  themselves  have  been  correctly"  adjudged. 
The  deed  to  the  Knapps,  as  printed  in  the  error  book,  omits 
the  words  "  may  be  entitled  to  "  in  the  clause  relating  to  the 
water-right  above  quoted,  but  they  are  inserted  in  the  recital 
of  the  description  of  the  deed  in  the  complaint  and  in  the  find- 
ings (to  which  no  exception  is  taken),  and  are  manifestly 
necessary  to  complete  the  sense. 

The  remaining  question  arises  on  the  plaintiff's  exception  to 
the  conclusion  of  law  in  the  findings  of  the  trial  judge,  that 
the  plaintiff  has  no  cause  of  action  against  the  Erie  railway  or 
its  receiver,  for  not  maintaining  the  dam  erected  by  the  New 
York  and  Erie  Railroad  Company  in  1850,  and  which  was  car- 
ried away  in  1857  and  never  rebuilt.  There  was  no  right  to 
build  the  dam  given  by  the  Faulkners  to  the  company  in  the 
deed  of  December  20,  1849,  in  express  terms.  But  the  dam 
was  erected  by  the  company  with  the  consent  of  the  grantors, 
for  the  purpose,  as  is  found,  "of  collecting  and  preserving  the 
water  of  the  brook  in  order  to  afford  a  permanent  and  unfail- 
ing supply  of  water  at  said  depot  and  water  station."  There 
was  no  covenant  on  the  part  of  the  company  to  build  or  main- 
tain a  dam,  and  the  obligation  to  do  so,  if  any  exists,  does  not 
rest  in  covenant,  for  the  plain  reason  that  there  was  no  express 
covenant  in  the  deed  to  build  or  maintain  a  dam,  and  none  can 
be  implied.  (1  E.  S.  738,  §  140.)  Nor  in  our  opinion  does 
the  fact  that  the  railroad  company  for  its  own  convenience 
erected  the  dam  in  the  first  instance,  create  a  continuing  duty 
to  maintain  it  for  the  benefit  of  the  Faulkners,  or  those  who 
have  succeeded  to  their  title.  The  deed  of  December  20, 1849, 
conferred  on  the  railroad  company  an  unrestricted  right  to 
draw  water  from  any  springs  or  streams  on  the  premises  of  the 
grantors,  for  the  purpose  of  supplying  its  depot  and  water 
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Station  by  means  of  pipes  or  other  suitable  devices,  but  the 
right  was  burdened  with  the  privilege  reserved  to  the  grantees 
to  draw  the  surplus  water  not  required  for  the  use  of  the  com- 
pany, by  connections  with  th0  pipes  or  other  device  which  the 
company  should  arrange  for  the  purpose  of  supplying  itself 
with  water.  The  company  plainly  in  the  first  instance  might 
have  drawn  the  water  through  pipes  connecting  directly  with 
the  jstream,  and  it  assmned  no  duty  to  store  it  for  the  benefit 
of  its  grantors.  The  building  of  a  reservoir  afterward  for  its 
own  advantage,  created  no  easement  in  the  Faulkners  to  have 
it  maintained  for  their  benefit.  There  was  no  indefiniteness  in 
the  grant.  It  conferred  upon  the  company  the  right  to  all  the 
water  required  for  its  depot  and  water  station,  and  to  take  it 
by  pipes  or  other  devices.  The  comprehensive  language  of  the 
grant  is  inconsistent  with  the  imputation  of  an  intention  to 
limit  the  company  to  the  use  of  such  an  amount  of  water  as 
was  then  required  for  the  purposes  specified,  or  to  confine  it 
to  the  particular  method  of  exercising  its  right,  which  should 
be  first  adopted.  The  practical  construction  of  the  grant  by  . 
the  parties  is  in  accordance  with  this  view.  The  dam  was 
carried  away  in  1857,  and  from  that  time  to  the  commence- 
ment of  this  action  in  1875,  the  water  was  drawn  directly  from 
the  stream,  without,  so  far  as  appears,  any  objection  being 
made  on  the  part  of  the  Faulkners  or  their  grantees.  The 
pipes  were  enlarged  from  time  to  time,  not  only  without  ob- 
jection on  their  part,  but  with  their  consent.  Having  reached 
the  conclusion  that  the  construction  of  the  dam  and  reservoir 
imposed  upon  the  company  no  duty  to  maintain  it,  as  between 
the  company  and  the  Faulknera,  the  plaintiff  as  the  grantee  of 
the  Faulknera  can  have  no  better  right. 

The  judgment  should  be  modified  by  inserting  a  clause  ad- 
judging priority  of  right  to  the  surplus  water  to  the  plaintiff  as 
against  the  individual  defendants  in  case  of  deficiency,  and  as 
so  modified  should  be  affirmed,  with  costs  to  the  Erie  Railway 
Company,  and  without  costs  to  the  other  parties. 

All  concur. 

Judgment  accordingly. 
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iM  Ssj   Simon  Van  Wicklb  et  al.,  Appellants,  v.  The  Mechanics  and 
LJJ  3fio  Tbaders'  Insueancb  Company,  Respondent. 

In  every  case  of  marine  insurance,  there  is  an  implied  warranty,  on  the 
part  of  the  insured,  of  seaworthiness,  and  if  the  yessel  is  not  seaworthy, 
the  policy  will  not  attach. 

This  warranty  is  a  condition  precedent,  the  performance  of  which  must  be 
alleged  and  proved  to  entitle  the  insured  to  recover  in  an  action  on  the 
policy . 

Where,  in  such  an  action,  it  appeared  that  the  vessel  upon  which  was  the 
insured  cargo,  within  twenty-four  hours  after  sailing  was  found  aban- 
doned and  in  a  sinking  condition,  and  that  it  sank  soon  after,  **  acting," 
as  testified  to  by  one  of  the  witnesses,  "  as  if  she  broke  in  two  as  she  was 
going  down/*  and  there  was  no  evidence  of  any  storm,  or  that  she 
encountered  extraordinary  perils,  Juld,  that  the  complaint  was  properly 
dismissed. 

One  of  plaintiff's  witnesses  testified  that  he  thought  the  vessel  was 
capable  of  carrying  the  cargo  she  had  on.  Hdd,  that  this  did  not  estab- 
lish that  the  vessel  was  seaworthy  when  she  started  on  her  voyage, 
or  require  the  submission  of  that  question  to  the  jury ;  nor  did  the  fact 
that  the  vessel  had  performed  other  voyages  safely. 

(Argued  October  28,  1884 ;  decided  November  25,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
February  6,  1882,  which  affirmed  a  judgment  in  favor  of  de- 
fendant, entered  upon  an  order  dismissing  plaintiff's  complaint 
on  trial.     (Reported  below,  16  J.  &  S.  95.) 

This  action  was  brought  to  recover  the  amount  of  an  insur- 
ance upon  a  cargo  of  coal,  made  by  indorsement  upon  an  open 
policy  which  contained  this  description  of  the  risks. 

"  Beginning  the  adventure  upon  the  said  property  from  and 
immediately  following  the  loading  thereof  at  the  port  or  place 
named  in  this  indorsement,  and  so  shall  continue  and  endure 
until  the  same  shall  arrive  and  be  safely  landed  at  the  port  of 
destination,  and  not  to  exceed  forty-eight  hours  from  the  time 
of  arrival. 

"  Touching  the  adventures  and  perils  which  the  said  insur- 
ance company  is  contented  to  bear  upon  itself,  they  are  of  the 
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lakes,  rivers,  canals,  railroads,  fires,  jettisons  and  all  other  perils 
and  misfortunes  that  have  or  shall  come  to  the  hurt,  detriment 
or  damage  of  the  said  property,  or  any  part  thereof,  excepting 
all  perils,  losses  or  misfortunes  arising  from  the  want  of  ordi- 
nary care  and  skiU  in  loading  and  stowing  the  cargo  of,  or  in 
navigating  the  said  vessel  from  theft,  barratry  or  robbery,  or 
other  legally  excluded  causes." 

Underwritten  upon  the  policy  was  the  following : 
"  It  is  the  intention  of  this  policy  to  cover  cargoes  of  coal  as 
soon  as  they  are  laden  on  board  of  good,  insurable  boats  or 


The  material  facts  are  stated  in  the  opinion. 

Z.  Laflvn  Kellogg  for  appellant.  The  standard  of  seaworthi- 
ness varies  according  to  the  character  of  the  vessel,  her  location, 
the  voyage  she  is  to  undertake,  or  the  service  she  is  to  perform. 
(1  Pars,  on  Ins.  386  ;  Parsons'  Merc.  Law,  427 ;  Allison  v. 
Com  Ex.  Ins,  Go,^  57  N.  T.  91.)  The  proof  of  seaworthiness 
need  not  be  particular  and  full.  Although  slight  and  general,  if 
not  contradicted,  it  is  deemed  sufficient,  and  when  given,  shifts 
the  burden  on  the  underwriter.  (Moses  v.  Sun  Ins.  Go.^  1 
Dner,  176 ;  Borland  v.  Mercantile  Ins.  Go.^  46  N*.  T.  Supr. 
433.)  The  question  of  seaworthiness  at  the  inception  of  the 
voyage  is  one  of  fact  for  the  jury.  (  Walsh  v.  Ma/rine  Ins. 
Go.,  32  K  Y.  427  :  Sh&rwoody.  Rv-ggles,  2  Sandf .  55 ;  Wright 
V.  Orient  Mat.  Ins.Go.,  6  Bosw.  269  ;  Brioso  v.  Pac.  Mut.  Ins. 
Go.,  4  Daly,  246 ;  Sturms  v.  AUa/fitic  Mut.  Ins.  Go.,  38  N".  Y. 
Supr.  245 ;  1  Arnold  on  Ins.,  §  256  ;  TreadweU  v.  Union 
Ins.  Go.,  6  Cow.  273.)  It  is  enough  to  satisfy  the  war- 
ranty of  seaworthiness  if  the  ship  be  originally  seaworthy  for 
•the  voyage  insured  when  she  sails  on  it.  (2  Arnold,  592 ;  Tread- 
weU V.  Union  Ins.  Go.^  6  Cow.  273 ;  Am.  Ins.  Go.  v.  Ogden, 
20  Wend.  287 ;  Patrick  v.  HaOett,  1  Johns.  241 ;  Sherwood  v. 
Buggies,  2  Sandf.  55  ;  MiOer  v.  Russell,  1  Bay.  309.)  The 
presumption  that  the  perils  of  the  sea  were  inadequate  to  pro- 
duce the  loss  may  be  rebutted  by  proof  that  the  vessel  was 
actually  seaworthy  when  she  sailed.  (Snethen  v.  Memphis  Ins. 
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Cfc.,  3  La.  Ann.  474 ;  Regely  v.  Sun  Mut.  Ins.  Co.^  7  id. 
277.)  If  a  vessel  be  seaworthy  at  the  time  of  sailing  and  af- 
terward suddenly  springs  a-leak  and  founders  without  any 
stress  of  weather  or  apparent  cause,  it  is  a  loss  by  the  perils  of 
the  sea  and  the  insurers  are  liable.  {Pa;trick  v.  HaUetty  1 
Johns.  241.)  If  a  ship  be  not  heard  from  after  a  reasonable 
time,  it  will  be  presumed  that  she  has  perished,  and  in  the  ab- 
sence of  all  evidence  or  opposing  circumstances  the  presump- 
tion of  law  will  be  that  she  has  perished  by  reason  of  some 
perils  of  the  sea.  {Gordon  v.  Bowne^  2  Johns.  150 ;  Brown 
v.  Neilaojij  1  Caines,  525 ;  Trendow  v.  Oswin,  2  Campb.  85 ; 
Green  v.  Brown^  2  Strat.  191 ;  Marshall  on  Ins.  490 ;  Deslion 
v.  Merch.  Ins,  Co,y  11  Mete.  199 ;  Walsh  v.  Wash,  Ins.  Co.^ 
32  N.  T.  430.)  The  recovery  by  the  plaintiff  is  not  dependent 
on  proofs  that  the  loss  of  cargo  was  occasioned  by  the  perils  of 
the  sea.  (1  Pars,  on  Mar.  Ins.  544;  Vouchers'  Guide»  Mar. 
Ins.  88 ;  2  Arnold  Ins.  792  ;  1  Pars,  on  Mar.  Ins.  644,  note.) 
The  expression  '*  insurance  against  all  risks  "  is  held  to  apply 
to  all  losses,  except  such  as  arise  from  the  fraud  of  the  insured. 
{Grix  V.  KnoXy  1  Johns.  Cas.  337;  Skidnbore  v.  Desdoity,  2 
id.  77;  Marcy  v.  Sun  Mut,  Ins,  Go,^  11  La.  Ann.  748.) 
If  there  is  any  ambiguity  of  meaning  in  the  policy  that  inter- 
pretation is  to  be  given  most  favorable  to  the  insured,  {Allen 
v.  St.  Louis  Ins,  Co,,  85  N^  T.  473.) 

Stephen  G.  Clark  for  respondent.  A  marine  insurance  is 
only  to  indemnify  against  such  extraordinary  and  unforeseen 
perils  as  a  seaworthy  vessel  may  be  unable  to  survive;  in 
every  case  of  marine  insurance  there  is  an  implied  warranty 
of  seaworthiness  on  the  part  of  the  insured,  and  if  the  vessel 
is  not  seaworthy,  the  policy  does  not  attach.  (1  Amould  on 
Ins.  652,  667 ;  2  Pars,  on  Cont.  [5th  ed.]  375 ;  Allison  v. 
Corn  Exchange  Co.,  57  N.  T.  87,  91 ;  Draper  v.  Commercial 
Ins,  Co.y  21  id.  87,  91.)  This  warranty  of  seaworthiness  is 
a  condition  precedent,  the  performance  of  which  must,  to  en- 
title plaintiff  to  recover,  be  alleged  and  proved  by  him ;  and 
if  it  appears  that  the  vessel,  shortly  after  sailing,  became  leaky^ 
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unfit  to  perform  tlie  voyage,  or  sinks  without  encountering  any 
peril  or  storm,  this  is  presumptive  evidence  of  unseaworthiness. 
(2  Arnould  on  Ins.  134-5  ;  Van  Valkenburgh  v.  Astar  Mat, 
Ins.  Co,y  1  Bosw.  61,  64;  Moses  v.  Sun  Mut  Ins.  Co.y  I 
Duer,  159,  175;  Draper  y.  Orient  MuL  Ins.  6V,  6  Bosw. 
234;  Rogers  v.  Sun  Mutual  Ins.  Co.^  46  N.  Y.  Supr.  Ct.  65  ; 
Borland  v.  Mercantile  Mut.  Ins.  Co.^  id.  43  ;  Strum  v.  AUan- 
tiG  Ins.  Co ^  38  id.  281,  315.)  No  evidence  being  given  on  the 
part  of  plaintiffs  showing  seaworthiness  on  the  facts  pre- 
sented, they  not  being  sufficient  to  sustain  a  verdict  in  favor 
of  plaintiffs,  it  was  the  duty  of  the  court  to  dismiss  the  com- 
plaint. (Wilds  V.  Hudson  R.  Co.^  24 N.  Y.  430 ;  Bahcock  v. 
Lihhey,  82  id.  144, 150.) 

Miller,  J.  Upon  the  trial  of  this  action,  the  complaint  was 
dismissed  by  the  judge  on  motion  of  defendant's  counsel  upon 
the  ground  that  the  proof  did  not  show  that  the  vessel  in  which 
the  coal  was  transported  was  seaworthy,  which  the  policy  of 
insurance  required  her  to  be.  In  every  case  of  marme  insur- 
ance there  is  an  implied  warranty  of  seaworthiness  on  the 
part  of  the  insured,  and  if  the  vessel  is  not  seaworthy  the  pol- 
icy does  not  attach.  (1  Am.  on  Ins.  652,  667;  2  Pars,  ou 
Cont.  [5th  ed.]  375 ;  Allison  v.  Com  Exchange  Ins.  Co.^  57  N. 
Y.  87;  Draper  v.  Commercial  Insurance  Co.j  21  id.  878; 
Howard  v.  Orient  M.  Ins.  Co.,  2  Robt.  539.) 

This  warranty  of  seaworthiness  is  a  condition  precedent,  the 
performance  of  which  must,  to  entitle  the  plaintiff  to  recover, 
be  alleged  and  proved  by  him  ;  and  if  it  appears  that  the  ves- 
sel, shortly  after  sailing,  became  leaky,  unfit  to  perform  the 
voyage,  or  sinks,  without  encountering  any  peril  or  storm,  this 
is  presumptive  evidence  of  unseaworthiness.  (2  Arn.  on  Ins. 
1345.) 

In  the  case  at  bar  the  proof  shows  that  the  boat  on  which 
the  cargo  was,  upon  which  the  loss  is  claimed,  within  twenty- 
four  hours  after  sailing,  is  found  abandoned  by  master  and 
crew,  in  a  sinking  condition,  and  soon  after  sinks  and  goes 
down,  "acting,"  as  testified  to  by  one  of  the  witnesses,  "as  if 
SiCKELS  —  Vol.  LII.  45 
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she  broke  in  two  as  she  was  going  down,"  and  there  is  no  evi- 
dence of  any  storm,  or  that  she  encountered  any  extraordinary 
peril. 

The  facts  presented  bring  the  case  within  the  rule  above 
stated,  and  it  is  very  manifest  that  upon  no  sound  principle  of 
law  can  it.be  hijld  that,  under  the  circumstances,  the  vessel 
was  seaworthy.  Although  the  question  has  never  been  de- 
cided in  this  court,  yet  the  distinct  point  was  presented  in 
the  New  York  Superior  Court  in  the  case  of  Wright  v.  Orient 
Mutual  Ins.  Co.  (6  Bosw.  269).  In  that  case  where  a  vessel 
sailed  in  the  morning,  and  was  soon  after  found  to  be  leaking, 
and  in  the  afternoon  put  back  to  port,  the  jury  having  found  a 
verdict  for  the  plaintiffs,  no  violent  storm  or  extraordinary 
peril  being  shown,  the  court  set  the  verdict  aside,  as  contrary 
to  evidence  and  law,  and  in  violation  of  the  presumption  of 
unseaworthiness  arising  on  such  facts.  In  the  case  considered 
there  was  no  evidence  introduced  on  the  part  of  the  plaintiffs 
directly  showing  that  the  vessel  was  seaworthy,  even  when  she 
started  on  her  voyage.  The  claim  of  the  plaintiffs  to  the  con- 
trary is  without  merit.  The  testimony  of  Mr.  Lawrence, 
which  is  relied  upon  by  the  appellants,  does  not  establish  that 
the  boat  was  seaworthy.  He  testified  that  he  thought  the  boat 
was  capable  of  carrying  what  coal  she  had  on.  This  was  not 
enough  to  establish  seaworthiness  in  the  face  of  the  fact  that 
within  twenty-four  hours  after  she  started,  without  any  appar- 
ent cause  or  reason,  she  sank  at  the  dock  where  she  was  moored. 
Nor  does  the  fact  that  she  had  performed  other  voyages  safely 
prove  her  seaworthiness  in  contradiction  of  the  testimony 
showing  her  loss  and  destruction.  It  cannot  be  said  that  a  ves- 
sel, which,  after  a  voyage  of  two  or  three  hours,  without  en- 
countering any  danger  or  peril,  sinks  and  disappears,  was  sound 
and  seaworthy.  As  the  case  stood  upon  the  evidence  given,  it  is 
very  clear  that  the  court  were  entirely  justified  in  dismissing 
the  complaint. 

The  claim  of  the  appellants  that  the  loss  of  the  vessel  was 
occasioned  by  one  of  the  perils  insured  against  in  the  policy 
rests  upon  the  assumption  that  seaworthiness  was  proved  at 
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the  inception  of  the  voyage.  As  we  have  seen,  this  is  fallacious 
and  not  sustained  by  the  evidence.  Conceding,  as  is  claimed  by 
the  appellants'  counsel,  that  the  presumption  that  the  perils  of 
the  sea  were  inadequate  to  produce  the  loss  may  be  rebutted  by 
proof  that  the  vessel  was  actually  seaworthy  when  she  sailed, 
the  answer  is  that  no  such  proof  was  offered  or  introduced 
upon  the  trial,  and  no  request  made  to  go  to  the  jury  upon 
the  evidence. 

The  plaintiffs  claim  tliat,  it  appearing  that  the  loss  of  tho 
cargo  was  not  occasioned  by  any  of  the  excepted  causes  con- 
tained in  the  policy,  they  should  be  entitled  to  recover  upon  the 
facts  in  this  case,  whether  the  loss  was  occasioned  by  the  perils 
of  the  sea  or  not.  We  think  there  is  no  force  in  this  position, 
and  tho  policy  contained  no  language  which  authorized  a  re- 
covery under  the  facts  proven.  This  point  was  not  raised  spe- 
cifically upon  the  trial,  and  the  complaint  was  dismissed  by  the 
judge  on  the  ground  already  stated. 

There  was  no  error  upon  the  trial,  and  the  judgment  should 
bo  affirmed. 

All  concur. 

Judgment  aflBrmed. 


Thb  Merchants  and  Traders'  National  Bank,  Appellant 
and  Respondent,  v.  The  Mayor,  Aldermen  and  Common 
Council  of  the  City  of  New  York,  Respondent  and 
Appellant. 

An  ordinance  of  the  common  council  of  the  city  of  New  York  required  the 
heads  of  departments,  to  insert  in  every  contract  for  work  a  provision 
that  the  last  instaUment  payable  thereunder  shall  be  retained,  until  satis- 
factory evidence  is  furnished  that  all  persons  have  been  paid  or  secured, 
who  have  done  work  or  furoialied  material  under  the  contract,  "  and  who 
may  have  ij^ven  written  notice  to  such  head  of  department  any  time 
within  ten  days  after  the  completion  of  the  contract/'  that  a  balance  was 
still  due  them  and  unpaid.  In  an  action  against  the  city  to  recover  a 
balance  unpaid  upon  a  contract  which  contained  the  provision  required 
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bj  said  ordinaace,  and  iu  which  action  all  claimants  w^hohad  filed  notices 
were  made  parties  defendants,  it  appeared  that  the  balance  retained  was 
less  than  the  aggregate  of  claims  of  parties  who  had  filed  notices.  The 
trial  court  ordered  judgment  dismissing  the  complaint  and  directing  the 
city  to  pay  the  balance  to  the  claimants.  Held  no  error ;  that  the  object 
of  the  ordinance  was  to  secure  to  persons  furnishing  labor  and  material 
some  of  the  advantages  given  by  the  mechanics'  lien  laws  ;  thitt  the  city 
held  the  balance  as  trustee  for  the  benefit  of  such  persons, and  while  the 
city  assumed  no  express  liability  to  them,  it  was  under  an  implied  obliga- 
tion to  them  which  could  be  enforced  by  the  court. 

Also  held,  that  notices  of  claims  g^ven  before  the  completion  of  the  work 
were  valid  ;  that  the  provision  of  the  ordinance  for  a  notice  "  at  any  time 
within  ten  days  after  the  completion  of  the  contract"  did  not  limit  the 
time  to  the  ten  days,  but  simply  required  notices  to  be  given  before  or 
within  ten  days  after  such  completion. 

The  city  was  charged  with  interest  after  the  completion  of  the  contract. 
Held  error ;  that  it  was  not  in  dpfault  as  there  was  no  time  until  the 
judgment  was  entered,  when  it  could  with  safety  pay  the  money  to  any 
person  ;  but. that  the  city  was  chargeable  with  interest  after  such  entry. 

As  to  costs,  the  court  held,  that  as  plaintiff  failed  utterly  on  its  appeal,  it 
was  properly  chargeable  with  costs  ;  that  the  city  corporation,  having 
succeeded  in  its  appeal  against  the  claimants  on  the  question  of  interest, 
was  entitled  to  costs.  Instead,  however,  of  directing  the  plaintiff  to  pay 
costs  to  the  claimants  and  they  to  the  city,  ordered  that  plaintiff  pay  costs 
directly  to  the  city. 

(Argued  October  28,  1884 :  decided  November  25, 1884.) 

•  These  were  cross-appeals  from  portions  of  a  judgment  of 
the  General  Term  of  the  Supreme  Court,  in  the  first  judicial 
department,  entered  upon  an  order  made  at  the  June  term, 
1882,  which  affirmed  a  judgment  in  favor  of  defendants,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

By  section  91  of  chapter  335  of  the  Laws  of  1873,  it  is  pro- 
vided that  all  contracts  to  be  made,  or  let  for  work  to  be  done 
for,  or  supplies  to  be  furnished  to  the  city  of  New  York, 
should  be  made  by  the  appropriate  heads  of  departments  under 
such  regulations  as  then  existed  or  should  thereafter  be  estab- 
lished by  ordinances  of  the  common  council.  At  the  time  of 
the  passage  of  that  act  there  was  an  ordinance  in  force  which 
provided  as  follows  :  "  In  all  contracts  for  work  done  by  or 
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for  the  corporation,  the  head  of  the  department  having  charge 
thereof  shall  cause  to  be  inserted  a  provision  that  the  payment 
of  the  last  installment  due  in  pursuance  thereof  shall  be  retained 
until  such  head  of  department  shall  have  satisfactory  evidence 
that  all  persons  who  have  done  work  or  furnished  materials 
under  any  such  contract,  and  who  may  have  given  written 
notice  to  such  head  of  department  any  time  within  ten  days 
after  the  completion  of  said  work,  that  any  balance  for  such 
work  or  materials  is  still  due  and  unpaid,  have  been  fully  paid 
or  secured  such  balance.  And  if  any  person  so  having  done 
work  or  furnished  materials  and  given  such  notice  as  aforesaid 
shall  furnish  satisfactory  evidence  to  the  department  tliat  money 
is  due  to  him  by  the  contractor  under  such  contract,  such  head 
of  department  shall  retain  such  last  installment  or  such  portion 
thereof  as  may  be  necessary  until  such  liability  shall  be  dis- 
charged or  secured."  On  the  19th  day  of  August,  1876,  while 
such  ordinance  was  in  force,  the  city,  through  the  commissioner 
of  public  works,  entered  into  a  contract  with  Michael  Gavin  for 
improving  a  portion  of  Eleventh  avenue,  which  contract  con- 
tained the  following  clause  :  "  The  said  party  of  the  second 
part  hereby  further  agrees  that  he  will  furnish  said  commis- 
sioner with  satisfactory  evidence  that  all  persons  who  have 
done  work  or  furnished  materials  under  this  agreement,  and 
who  may  have  given  written  notice  to  the  said  commissioner 
before,  or  within  ten  days  after  the  completion  of  the  work 
aforesaid,  that  any  balance  for  such  work  or  materials  is  still 
due  and  unpaid,  have  been  fully  paid  or  secured  such  balance. 
And  in  case  such  evidence  be  not  furnished  as  aforesaid,  such 
amount  as  may  be  necessary  to  meet  the  claims  of  the  persons 
aforesaid  shall  be  retained  from  any  moneys  due  the  said  party 
of  the  second  part  under  this  agreement  until  the  liabilities 
aforesaid  shall  be  fully  discharged,  or  such  notice  withdrawn." 
Gavin  entered  upon  the  performance  of  his  contract  and  he 
fully  completed  it  on  the  7th  day  of  January,  1878.  On  the 
18th  day  of  October,  1876,  he  assigned  to  the  plaintiff  all  moneys 
due  and  to  grow  due  under  his  contract.  Both  before  and 
after  the  last  date,  but  before  the  completion  of  the  contract, 
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various  persons  wlio  at  the  request  of  Gavin  had  done  work  and 
furnished  materials  toward  the  completion  of  the  contract,  gave 
written  notices  as  required  by  the  contract,  of  amounts  due 
them,  respectively,  which  notices  were  accompanied  with  proof 
of  the  sums  due,  which  were  accepted  by  the  head  of  the  de- 
partment as  satisfactory. 

Prior  to  the  commencement  of  this  action  in  April,  1878,  the 
notices  thus  filed  had  not  been  withdrawn,  and  the  claims  men- 
tioned in  them  had  not  been  paid  or  discharged,  and  the  amount 
unpaid  under  the  contract  was  about  $12,000,  which  was  less 
than  the  aggregate  claims  of  the  parties  who  filed  the  notices. 
This  action  was  commenced  by  the  plaintiff  as  assignee  of  Gavin 
to  recover  that  balance,  and  all  the  persons  who  had  filed  notices 
were  made  defendants  with  the  city  under  allegations  that  they 
claimed  some  lien  upon  or  interest  in  such  balance. 

The  cause  was  brought  to  trial  at  a  Special  Term ;  the  court 
found'the  facts  above  stated,  and  ordered  judgment  dismissing 
the  complaint,  and  that  the  balance  unpaid  upon  the  contract 
be  paid  by  the  city  to  the  other  defendants,  in  the  order  in 
which  the  notices  were  filed,  with  interest  from  July  2,  1878. 
The  plaintiff  appealed  to  the  General  Term  and  to  this  court 
from  the  whole  judgment,  and  the  city  appealed  from  so  much 
therqof  as  ordered  it.to  pay  interest. 

John  H.  Strahan  for  plaintiff.  The  clause  in  the  contract, 
pursuant  to  the  provisions  of  which  the  notices  are  alleged  to 
have  been  given,  is  contrary  to  law,  and,  therefore,  of  no  force 
or  avail.  {Bark  v.  Mayor^  eto.^  5  N.  Y.  Sup.  Ct.  372 
Farmeri  Loan  a/nd  Trust  Co,  v.  GarroU^  5  Barb.  649 ;  Do7i- 
ovanv.  Mayor ^  etc.,  33  N.  Y.  291 ;  Dillon  on  Mun.  Corp.,  §  55 
chap.  335,  Laws  of  1873,  §  91,  p.  508;  §§  71,  72,  73,  91,  pp, 
502,503,  508;  Dillon  on  Mun.  Corp.,  §§  249,251,  301 ;  Mayor, 
etc.y  v.  Nichols,  4  Hill,  210 ;  Laws  of  1872,  pp.  14,  15 ;  People, 
ex  reL  SlaUerlee,  v.  Police  Commissioners,  75  N.  Y.  38.) 
The  city,  in  view  of  the  provisions  of  the  statute  of  1872,  can- 
not charge  the  contractor  with  interest  on  the  monthly  pay- 
ments made  to  him  ;  and  cannot  retain  the  reserved  thirty  per 
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cent  until  an  assessment  for  the  work  is  confirmed.  (Tone  v. 
Mayor,  etc,,  70  N.  Y.  164,  165.)  The  power  of  the  legislature 
to  regulate  the  manner  in  which  public  work  shall  be  con- 
tracted, and,  as  a  consequence,  the  terms  and  conditions  of  the 
contracts  for  the  performance  of  such  work,  cannot  be  fore- 
closed by  any  contract  of  a  municipal  corporation  for  the  doing 
of  such  work.  (Matter  of  Protestant  Episcopal  Church,  46 
N.  Y.  181.)  An  action  may  be  maintained  on  a  promise  made 
to  a  third  person  for  the  benefit  of  another  without  any  con- 
sideration moving  from  such  other.  But,  in  all  such  cases,  it  is 
required  that  the  promise  be  made  upon  a  valid  consideration 
moving  from  such  third  person.  (Judson  v.  Gray,  17  How.  Pr. 
289  ;  Uofftnan  v.  SchwaXbe,  33  Barb.  195-6.)  Two  things  are 
essential  to  constitute  an  equitable  assignment  —  an  agreement 
to  pay  out  of  a  particular  fund ;  an  appropriation  of  the 
fund  in  such  a  manner  that  the  holder  thereof  would  be 
authorized  to  pay  it  to  the  creditor  without  the  intervention 
of  the  debtor.  (Eoyt  v.  Story,  3  Barb.  262,  266 ;  Qxdrdan  v. 
Hussdl,  47  N.  Y.  Sup.  Ct.  221.)  This  authority  tp  retain 
from  moneys  to  become  due  to  the  contractor,  until  certain 
liabilities  which  he  may  incur  are  discharged  by  him,  or  notice 
in  reference  thereto  is  withdrawn,  rests  on  contract,  and  is  in  its 
nature  a  license  revocable  at  pleasure.  (Ex  parte  Cotburn,  1 
Cow.  568 ;  Jamieson  v.  Milleman,  3  Duer,  255 ;  TiUotson  v. 
Preston,  7  Johns.  285  ;  Mumford  v.  Whitney,  15  Wend.  380 ; 
Bahcoohy.  Utter,  1  Keyes,  115 ;  Jackson  v.  Bdbcock,  4  Johns. 
418.)  The  assignment  was  a  valid  transfer  to  the  plaintiff  of 
all  moneys  due  or  to  become  due  by  the  city  under  the  con- 
tract.    (Devlin  v.  Mayor,  etc.,  63  N.  Y.  8.) 

D.  J.  Dean  for  the  Mayor,  etc.,  defendant.  The  city  is  not 
chargeable  with  interest  in  this  action.  (Gurtiss  v.  InneraUy, 
6  How.  146  ;  Van  Rensselaer  v.  Jewett,  2  Comst.  135 ;  Adams 
V.  Fort  Plain  Bk,,  36  N.  Y.  261 ;  Danna  v.  Fiedler,  2 
Kern.  51.)  It  is  not  in  default  as  toward  the  claimants. 
(LitOe  v.  Banks,  85  N.  T.  263 ;  People  v.  Ganal  Gomm'rs, 
5  Denio,  404.)  It  is  not  chargeable  with  interest  under  circum- 
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various  persons  who  at  the  request  of  Gavin  had  done  work  and 
furnished  materials  toward  the  completion  of  the  contract,  gave 
written  notices  as  required  by  the  contract,  of  amounts  due 
them,  respectively,  which  notices  were  accompanied  with  proof 
of  the  sums  due,  which  were  accepted  by  the  head  of  the  de- 
partment as  satisfactory. 

Prior  to  the  commencement  of  this  action  in  April,  1878,  the 
notices  thus  filed  had  not  been  withdrawn,  and  the  claims  mer 
tioned  in  them  had  not  been  paid  or  discharged,  and  the  amom 
unpaid  under  the  contract  was  about  $12,000,  which  was  \e 
than  the  aggregate  claims  of  the  parties  who  filed  the  notic 
This  action  was  commenced  by  the  plaintiff  as  assignee  of  Ga 
to  recover  that  balance,  and  all  the  persons  who  had  filed  not 
were  made  defendants  with  the  city  under  allegations  that 
claimed  some  lien  upon  or  interest  in  such  balance. 

The  cause  was  brought  to  trial  at  a  Special  Term  ;  the 
found 'the  facts  above  stated,  and  ordered  judgment  disn 
the  complaint,  and  that  the  balance  unpaid  upon  the  c 
be  paid  by  the  city  to  the  other  defendants,  in  the  o 
which  the  notices  were  filed,  with  interest  from  July 
The  plaintiff  appealed  to  the  General  Term  and  to  tl 
from  the  whole  judgment,  and  the  city  appealed  fron 
thereof  as  ordered  it. to  pay  interest. 


John  H,  Strahan  for  plaintiff.     The  clause  in  tli 
pursuant  to  the  provisions  of  which  the  notices  arc 
have  been  given,  is  contrary  to  law,  and,  therefore, 
or  avail.      {Burk  v.   Mayor ^  etc.,   5   N.  Y.  Sii 
Farmers^  Loan  and  Trust  Co,  v.  Carroll^  5  Bar! 
ovan  V.  Mayor ^  etc.,  33  N.  Y.  291 ;  Dillon  on  Mun 
chap.  335,  Laws  of  1873,  §  91,  p.  503 ;  §§  71,  : 
502,503,  508;  Dillon  on  Mun.  Corp.,  §§  249,251 
etc,,  V.  Nichols,  4  Hill,  210 ;  Laws  of  1872,  pp.  I 
ex  rel,  Slaiterlee,  v.  Police   Commissioners, 
The  city,  in  view  of  the  provisions  of  the  stat 
not  charge  the  contractor  with  interest  on  t^ 
ments  made  to  him  ;  and  cannot  retain  the  \\ 
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lect,  and  such  coutract  inures  to  the  benefit  of  the  individual 
interested  in  its  perfonnance.  {Little  v.  Banks,  85  N.  T.  263 ; 
jRobiiisorh  v.  Chainberlain^  34  id.  161 ;  West  v.  Village  of 
Bvbckport^  16  id.  161  ;  City  of  Brooklyn  v.  Brooklyn  M,  li. 
Co..  47  id.  130 ;  McMahon  v.  Second  Ave.  B.  li.  Co.^  75  id. 
231.)  An  agreement  for  a  future  lien  is  good.  {Hale  v.  Omaha 
Nat.  Bk.,  49  N.  Y.  Q'JL^ ;  Wisner  v.  Ocufnpaugh,  71  id.  186.) 
The  provisions  of  the  contract  operated  as  an  equitable  assign- 
ment. {Murphy  v.  Bowery  Nat.  Bk.y  30  Hun,  45 ;  People, 
ex  rel.  Dannat,  v.  Comptroller^  77  N.  Y.  45;  Munger  v. 
Shannon,  61  id.  251.)  There  was  uo  error  in  tlie  allowance  of 
interest  against  the  city  from  the  date  fixed  by  the  trial  judge. 
{People  V.  Canal  ComnCrs,  5  Denio,  \!d^i\  MoCallum  v.  Seward, 
62  N.  Y.  316 ;  White  v.  Miller,  78  id.  393 ;  Taylor  v.  Mayor, 
67  id.  94.) 

Earl,  J.  The  ordinance  relied  upon  by  the  defendants  was 
authorized  by  law  and  was  in  force  when  the  contract  with 
Gavin  was  made,  and  it  authorized  the  clause  in  the  contract 
upon  which  the  judgment  below  was  based.  The  ordinance 
provides  for  a  notice  to  be  given  **at  any  time  within  ten  days 
after  the  completion "  of  the  work,  and  the  counsel  for  the 
plaintiflE,  therefore,  contends  that  the  notice  cannot  be  given 
before  the  completion  of  the  contract,  but  that  it  must  be 
given  after  the  completion  and  within  ten  days  thereafter. 
We  think  this  is  not  the  proper  construction.  The  parties  en- 
titled to  give  notices  might  not  know,  and  might  find  it  difficult 
to  know  when  the  contract  was  completed,  and  they  might 
thus  lose  the  benefit  intended  for  them.  There  could  be  no 
purpose  to  compel  such  parties  to  wait  for  years  before  they 
could  give  the  notices  and  to  limit  them  to  the  precise  ten  days. 
The  meaning  of  the  ordinance  is  that  the  notices  must  be  given 
before  the  expiration  of  ten  days  after  the  completion,  and 
hence  the  clause  in  the  contract  providing  for  notices  "  before 
or  within  ten  days"  after  the  completion  was  authorized. 

The  notices  in  this  case  were  accompanied  with  proof  of  the 
amounts  due  the  claimants,  and  hence  in  that  respect  complied 
SiCKELS  — Vol.  LIT.  46 
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with  the  ordinance,  and  no  other  evidence  of  their  claims  was 
required. 

Hence  as  the  plaintiff  was  in  no  better  position  than  its  as- 
signor, and  the  claims  of  which  notices  had  been  given  had 
not  been  paid  or  discharged,  the  city  had  the  right  to  hold  the 
money  unpaid  upon  the  contract,  and  the  complaint  was  prop- 
erly dismissed. 

But  the  plaintiff  claims  that  even  if  it  was  not  in  a  condition 
to  claim  the  money  at  the  time  of  the  commencement  of  the 
action,  a  judgment  ordering  payment  to  the  defendants  who 
had  filed  notices  was  wholly  unauthorized.  We  think  the 
purpose  of  the  ordinance  was  to  secure  to  persons  furnishing 
labor  and  materials  to  contractors  with  the  city,  some  of  the 
advantages  which  the  lien  laws  of  the  State  give  to  mechanics 
and  materialmen ;  and  this  result  was  sought  to  be  accom- 
plished by  making  the  city  a  trustee  of  the  unpaid  balance  due 
upon  the  contracts  with  it  for  the  benefit  of  such  persons.  It 
certainly  was  not  the  purpose  to  leave  such  balance  in  the  pos- 
session of  the  city  forever,  capable  of  being  drawn  by  no  one. 
It  could  not  have  been  the  understanding  of  the  parties  to  the 
contract  that  if  the  contractor  failed  to  pay  the  persons  giving 
notices,  they  could  have  no  claims  upon  the  money  due  from 
the  city,  and  that  the  city  should  be  exempt  from  payment  to 
any  one.  The  ordinance  and  the  clauses  inserted  in  the  con- 
tract in  pursuance  thereof  were  intended  for  the  benefit  of  the 
laborers  and  materialmen  dealing  with  the  contractor,  and 
they  sliould  not  be  so  construed  as  to  make  them  illusory,  mis- 
leading and  nugatory.  The  city  in  such  a  contract  assumes  no 
express  liability  to  pay  the  laborers  and  materialmen,  and  can- 
not be  sued  upon  such  a  liability.  But  it  is  placed  under  an 
implied  obligation  to  hold  the  money  as  trustee  according  to 
the  terms  and  effect  of  the  contract  which  can  be  enforced  in 
aM  action  to  which  all  persons  interested  in  the  money  are 
made  parties.  Hence  we  think  the  judgment  made  a  proper 
disposition  of  the  money. 

But  there  was  manifest  error  in  ordering  the  city  to  pay  in- 
terest on  the  money.     As  before  stated,  the  city  was  a  trustee 
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of  the  money,  aud  there  is  no  proof  that  it  received  any  inter- 
est upon  the  money,  or  that  it  could  have  received  any.  It 
was  in  no  default  and  there  was  no  time  until  the  judgment 
was  entered  when  it  could  with  safety  pay  the  money.  It 
never  denied  the  rights  of  its  co-defendants,  but  on  the  contrary 
prayed  in  its  answer  that  the  money  should  be  paid  to  them. 
It  held  the  nioney  in  discharge  of  its  trust  while  the  claimants 
thereto  were  settling  their  interests  therein.  None  of  them 
demanded  that  the  money  should  be  paid  into  court,  and  if  it 
had  thus  been  paid  it  does  not  appear,  and  is  by  no  means  cer- 
tain, that  any  interest  would  have  accrued.  The  city  was  lia- 
ble to  pay  interest  after  the  entry  of  judgment  but  not  before. 

The  judgment  should,  therefore,  be  modified  by  strikiuo; 
therefrom  all  the  interest  on  the  various  sums  ordered  to  be 
paid,  and  as  tiius  modified,  should  be  aflSrmcd,  with  costs  in 
this  court  to  the  city,  to  be  paid  by  the  plaintiff,  and  without 
costs  as  to  other  parties. 

All  concur. 


Upon  a  subsequent  motion  to  amend  the  remittitur,  the  fol- 
lowing opinion  was  handed  down: 

Per  Curiam.  All  the  points  now  made  for  an  amendment 
of  the  remittitur  were  considered  when  we  rendered  our  judg- 
ment. The  city  should  pay  interest  from  the  entry  of  the 
judgment  at  Special  Term.  The  time  had  then  come  when  it 
should  have  paid  the  principal  sum,  about  the  amount  of  which 
there  was  no  longer  any  dispute,  into  court,  and  then  the  claim- 
ants could  have  obtained  it,  or  have  compelled  the  plaintiff  to 
give  such  security  upon  the  appeal  as  would  have  secured  to 
them  the  interest. 

As  to  the  costs,  the  plaintiff  made  the  city  as  well  as  the 
claimants,  respondents,  and  failed  utterly,  and  the  city  suc- 
ceeded in  its  appeal  agamst  the  claimants.  Instead  of  ordering 
the  plaintiff  to  pay  costs  to  the  claimants  and  they  to  the  city, 
we  thought  it  better  to  order  the  plaintiff  to  pay  costs  directly 
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to  the  city,  as  we  had  the  uudoubted  discretion  to  do,  and  no 
injustice  was  done. 

The  motion  should  be  denied. 

All  concur. 

Judgment  accordingly. 


The  People,  ex  rel.  John  H.  Myers,  Eespondent,  v.  Freder- 
ick Storms,  Appellant. 

A  mortgage  wiU  not  be  lield  void  by  reason  of  vagaeness  or  uncertainty  in 
the  description  of  the  mortgaged  premises,  if  by  any  particulars  in  the  de- 
scription  they  can  be  ascertained  so  as  to  enable  the  court  to  say  that  the 
words  used  were  intended  to  relate  to  them. 

For  this  purpose  evidence  cUiunde  the  instrument  may  be  resorted  to,  and  if 
by  its  aid  the  description  may  be  located  and  applied,  it  is  sufficient;  so 
also  if  there  be  two  phrases  in  the  description  which  cannot  be  recon- 
ciled, one  of  which  will  defeat,  the  other  sustain  the  instrument,  the  for- 
mer will  be  rejected. 

In  a  mortgage  the  premises  were  described  as  "  a  piece  or  parcel  of  land  ly- 
ing and  being  situated  in  the  county  of  Tompkins,  being  part  of  lot  No. 
86,  in  Lansing  aforesaid."  Following  this  was  a  description  by  metes  and 
bounds  of  a  piece  of  land  stated  to  contain  ''one  hundred  and  thirty- 
three  acres  of  land,  the  same  more  or  less."  Then  followed  this  clause: 
*'  The  intention  of  this  last-mentioned  piece  of  land  is  to  mortgage 
forty-six  acres  of  land  on  the  south  side  of  it  next  to  Mr.  Norton's." 
The  one  hundred  and  thirty-three  acres  described  was  some  distance 
north  of,  and  did  not  in  any  part  touch  Mr.  Norton's  land ;  and  that 
part  of  the  description  was  inserted  in  the  mortgage  by  mistake.  The 
mortgagor  owned  the  south  part  of  lot  86,  and  its  south  line  was 
tlie  northern  boundary  of  Mr.  Norton's  land.  The  purchaser  ou  a  fore- 
closure  sale  caused  a  piece  of  land  to  be  surveyed,  bounding  it  on  the 
south  by  the  south  line  of  said  lot,  on  the  east  and  west  by  the  east  and 
west  lines  of  the  mortgagor's  land,  and  running  far  enough  north  to  in- 
clude forty-six  acres,  and  in  summary  proceedings  under  the  statute  (Chap. 
208,  Laws  of  1874)  was  awarded  possession  thereof.  Held  no  error ;  thai 
the  land  so  boanded,  answered  all  the  calls  of  the  mortgage ;  and,  as  it 
could  be  thus  located  with  reasonable  certainty,  and  there  was  no  other 
land  of  the  mortgagor  on  which  the  mortgage  could  operate,  this  may 
be  deemed  to  have  been  in  the  minds  of  the  parties  when  the  instrument 
was  executed. 

(Argued  October  34, 1884  ;  decided  November  25,  1884.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  on  May  2,  1882, 
which  aflSrmed  an  order  of  Special  Term  reversing  a  judg- 
ment in  summary  proceedings. 

The  proceedings  werq  instituted  under  the  statute  (Chap. 
208,  Laws  of  1874)  to  recover  possessioti  of  forty-six  acres  of 
land  to  which  defendant  Storms  claimed  title  under  a  mort- 
gage foreclosure  sale. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

S.  F.  ffowland  for  appellant.  In  construing  the  language 
of  a  deed,  the  court  must  assume  that  the  parties  to  the  deed 
stood  upon  the  ground  and  had  all  the  lands  and  boundaries, 
natural  and  artificial,  as  well  as  lands  of  adjoining  owners  in 
full  view  at  the  time  ;  and  if  the  court  can  see  that  the  parties 
themselves,  with  all  these  aids  and  means  of  intelligence  spread 
before  their  eyes,  could  and  did  understand  what  particular 
premises  or  parcel  they  intended  to  describe,  then  such  de- 
scription was  to  them,  and  must  be  held  by  the  court  to  be, 
certain.  (  Wendell  v.  Jackson^  8  Wend.  183 ;  Shoemaker  v. 
Davis  J  44  Barb.  463.)  Where,  with  the  aid  of  extrinsic  facts 
and  circumstances,  the  intent  of  the  parties  can  be  ascertained 
with  reasonable  certainty,  the  conveyance  will  be  sustained ; 
and  in  construing  the  language  of  a  conveyance,  such  construc- 
tion is  to  be  given  as  will  give  effect  to  the  intention  of  the 
parties.  {Jackson  v.  Clark^  7  Johns.  266  ;  Hathaway  v.  Pow- 
ers, 6  Hill,  455;  Parkhurst  v.  Smith,  2  Wills.  332;  Willard 
on  Real  Estate,  401 ;  Mason  v.  Jones,  2  Barb.  244 ;  Peck  v. 
MaHums,  10  N.  Y.  532 ;  Jackson  v.  Vickery,  1  Wend.  406, 
415;  Myers  v.  Wheder,  22  id.  148;  Dickens  y.  Barnes,  79 
2f .  C.  490 ;  Walch  v.  Ringer,  2  Ohio,  327 ;  Jackson  v.  Sharp, 
27  Wis.  472 ;  Petit  v.  SJiepherd,  32  N.  Y.  97 ;  Tyler  on  Law 
of  Boundaries,  144;  Hansee  v.  Mead,  27  Hun,  162;  Dygert 
V.  Phelps,  25  Wend.  404 ;  Eiginbothan  v.  Stoddard,  72  N.  Y. 
99.)  To  carry  out  the  intention  of  parties,  words  may  be 
transposed  (6  Hill,  456) ;  supplied  (10  Paige,  140) ;  rejected. 
(3  Duer,  354 ;  10  N.  Y.  532 ;  8  Wend.  189 ;  19  Johns.  452.) 


366  The  People,  ex  rel.  v.  Storms.  [No*.., 

Opinion  of  the  Court,  per  Danfortu,  J. 

CircuiiiBtanees,  false  or  mistaken,  will  not  vitiate  the  deed. 
{Mason  v.  White^  11  Barb.  174;  Jackson  v.  Clark,  7  Johns. 
226.)  Where  a  gift  comprises  a  definite  portion  of  a  larger 
quantity,  it  is  not  rendered  nugatory  by  the  omission  of  the 
testator  to  point  out  the  specific  part  which  is  to  form  such 
portion,  the  devisee  in  such  case  being  entitled  to  select ;  by 
which  means  the  subject  of  the  gift  is  reducible  to  a  certainty. 
1  Jarm.  on  Wills,  652  ;  Feck  v.  liaise!/,  P.  Wms.  387 :  Orace 
MarshalTs  Case,  Dy.  281 ;  Moore  v.  Jackson,  4  Wend.  S^9 ; 
Jackson  v.  Zimmerman,  2  Cai.  146 ;  Sclienck  v.  Ewy,  24  Cal. 
104;  Pipkin  v.  Allen,  29  Mo.  229;  Batch  v.  Brier,  71  Me.. 
542.) 

Merritt  King  for  respondent.  When  the  words  of  a  deed  are 
so  uncertain  that  the  intention  of  the  parties  cannot'  be  dis- 
covered, the  deed  is  void.  This  uncertainty  may  be  with  refer- 
ence to  the  person  of  the  grantee  or  the  description  of  the  thing 
granted.  (Willard  on  Real  Estate,  404.)  In  relation  to  sheriflf's 
deeds  it  has  been  repeatedly  held  that  a  deed  is  void  when  the 
description  is  so  general  that  the  lands  cannot  be  located  by  the 
deed.  {Jackson  v.  Rosevelt,  13  Johns.  97;  Sarne  v.  DeLancy^ 
id.  537.)  Where  the  description  of  the  estate  intended  to  be 
conveyed  includes  several  particulars,  all  of  which  are  neces- 
sary to  ascertain  the  estate  to  be  conveyed,  no  estate  will  pass 
except  such  as  will  agree  with  every  particular.  {Jackson  v. 
Clark,  7  Johns.  217;  Munson  v.  White,  11  Barb.  184;  Peck 
V.  MaUams,  10  N.  Y.  509.) 

Danforth,  J.  The  question  argued  on  this  appeal  is  whether 
a  certain  mortgage  dated  August  4,  1859,  made  by  one  An- 
drew Myers  to  Abel  Storms,  was  incapable  of  taking  ejffect 
and  void  by  reason  of  vagueness  and  uncertainty  in  the  de- 
scription of  the  mortgaged  premises.  In  answering  it,  we  are 
to  regard  the  rule  that  a  deed  should  never  be  held  void  when 
the  words  may  be  applied  to  any  intent  to  make  it  good,  and 
to  that  end  they  are  to  be  taken  most  strongly  against  the 
grantor,  for  he  should  not  be  allowed  to  say  a  description 
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framed  by  himself  was  so  indefinite  that,  upon  an  enforcement 
of  the  mortgage,  no  title  to  the  property  could  be  acquired. 
(4  Com.  Dig.  tit.  Fait ;  4  Cruise,  203,  §  13 ;  Jackson  v.  Gard- 
fieVy  8  Johns.  394.)  It  is  enough,  therefore,  if,  by  any  particu- 
lars in  the  description,  the  thing  granted  can  be  sufficiently 
ascertained,  to  enable  the  court  to  say  that  the  words  chosen  by 
the  parties  were  intended  to  relate  to  it;  and  for  that  pur- 
pose we  may  go  beyond  the  face  of  the  deed  if  it  refers  to  some 
subject-matter  in  respect  to  which  we  can  locate  and  apply  the 
description.  {Colemcm  v.  Manhattan  BeoGh  Imp,  Co.^  94  N. 
Y.  229.) 

In  the  case  at  bar  the  mortgage  recites  a  consideration  of. 
$5,368,  and,  besides  premises  of  no  importance  in  this  contro- 
versy, describes  '^  a  certain  other  piece  or  parcel  of  land  lying 
and  being  situated  in  the  county  of  Tompkins,  being  part  pf 
lot  No.  ^^  in  Lansing  aforesaid,  bounded  as  follows,  viz. : 

"  Beginning  39  rods  west  from  the  north-east  corner  of  said 
lot,  rimning  thence  south  33  rods ;  thence  west  136  rods ;  thence 
south,  15  degrees  west,  79  rods  to  the  Cayuga  lake  shore ;  thence 
along  the  lake  west,  12  degrees  south,  32  rods ;  thence  west,  35 
degi-ees  north,  40  rods;  thence  west,  5  degrees  south,  77  rods  ; 
thence  north,  10  degrees  west,  12  rods;  thence  6  degrees  east  of 
north,  81  rods ;  thence  east  42  rods ;  thence  north  8  rods ;  thence 
east  242  rods  to  the  place  of  beginning,  containing  133  acres  of 
land,  the  same  more  or  less.  The  intention  of  this  last-men- 
tioned piece  of  land  is  to  mortgage  46  acres  of  land  on  the  south 
side  of  it  next  to  Mr.  Norton's  to  secure  a  part  of  the  above 
consideration." 

There  is  here  a  clear  designation  of  the  county,  town,  and 
lot  where  the  mortgaged  premises  may  be  found,  of  the  quan- 
tity to  be  mortgaged,  and  a  specific  location  of  the  same  as 
"on  the  south  side  of  it  next  to  Mr.  Norton's."  It  is  estab- 
lished that  the  forty-six  acres  which  the  relator  claims  under 
the  mortgage  answers  the  call  aa  to  county,  town,  and  lot. 
It  is  part  of  lot  86.  It  is  conceded  that  it  is  no  part  of  the 
one  hundred  and  thirty -three  acres  embracedwithin  the  specifi9 
boundaries,  and  the  interpi'etation  which  supposes  that  piece 
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to  have  beau  in  the  minds  of  the  parties  when  pointing  out 
the  property  mortgaged,  is  not  satisfactory.  That  description 
would  seem  to  have  been  put  into  the  deed  by  mistake.  I 
should  rather  say  that  the  words  "  the  last  mentioned  piece  of 
land"  referred  to  "  that  other  piece  or  parcel "  intended  to  be 
conveyed,  so  that  the  word  "  it "  related  to  the  lot  as  a  whole, 
and  the  qualifying  words  which  express  intention  should  be 
read  as  if  they  said,  "  the  intention  is  to  mortgage  forty-six 
acres  of  land  on  the  south  side  of  it"  (lot  86)  "  next  to  Mr.  Nor- 
ton's." If  so,  we  are  to  look  for  a  piece  of  land  in  the  county, 
town,  and  lot  before  mentioned,  which  shall  be  on  the  south 
side  of  that  lot,  lie  next  to  Mr.  Norton's  and  contain  forty-six 
acres. 

Norton's  line  is  established.  The  evidence  shows  that  the  land 
claimed  by  the  relator  is  next  to  it,and  is  on  the  south  side  of  lot  86. 
This  seems  to  be  quite  enough,  and  the  evidence  of  the  surveyors 
(two  called  by  the  relator  and  one  by  the  defendant)  shows  that 
in  fact  there  has  been  no  difficulty  in  laying  out  from  premises 
owned  by  the  mortgagor,  at  the  time  of  the  execution  of  the 
mortgage,  a  piece  of  land  answering  in  all  respects  this  descrip- 
tion. There  is  certainty  in  Norton's  line  and  in  the  location  qf 
lot  86.  The  surveyors  made  Norton's  north  line  the  south 
line  of  the  mortgaged  premises,  the  shore  of  the  lake,  the 
western  boundary,  the  east  line  of  the  mortgagor's  land,  the 
east  line  of  the  land  mortgaged,  and  drawing  a  line  on  the 
north  so  far  distant  from  Norton's  line  as  to  include  forty-six 
acres,  made  that  line  its  northern  boundary.  This  gives  a  com- 
pact and  well-proportioned  lot,  with  boundaries  natural  and 
artificial,  and  such  as  may  well  be  deemed  to  have  been  in  con- 
templation of  the  parties  at  the  time  of  the  execution  of  the 
mortgage.  We  think  there  can  be  no  more  doubt  upon  such 
a  description,  applied  by  evidence  of  the  location  of  lot  86  and 
of  Norton's  line,  as  to  what  property  was  intended,  than  if  it  had 
been  described  by  metes  and  bounds.  There  was  no  other  land 
of  tlie  mortgagor  on  which  the  conveyance  could  operate.  lie 
had  no  other  *'  next  to  Norton's."  In  such  a  case  the  maxim  ut 
res  moffis  v(deat  quampereat  applies.     It  is  not  easy  to  find 
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two  cases  alike,  but  the  principle  upon  which  many  have  been 
decided  applies  here,  and  I  know  of  no  exception  to  the  gene- 
ral rule  which  requires  the  court  to  make  a  deed  effective,  if, 
from  the  description  given,  the  premises  sought  to  be  conveyed 
can  be  located  with  reasonable  certainty.  Here  the  description 
is  in  some  respects  inartificial  and  imperfect,  but  the  intention 
of  the  parties  is  more  apparent  than  in  numerous  cases  cited  by 
the  learned  counsel  for  the  appellant,  where  the  courts  have 
given  effect  to  instruments  objected  to  for  like  reasons. 

Nor  does  the  respondent  show  any  authority  for  a  different 
conclusion  in  this  case.  It  is  tme  that  another  view  of  the 
terms  of  the  deed  has  been  taken.  It  supposes  that  the  word 
"  it "  refers  to  the  tract  of  one  hundred  and  thirty-three  acres, 
embraced  in  the  particular  description,  and  requires  that  the 
mortgaged  premises  should  not  only  lie  on  the  south  side  of 
that  parcel,  but  adjoining  it,  and  as  by  no  measurement  it 
could  then  be  next  to  Norton's,  it  is  argued  that  no  effect  can 
be  given  to  the  conveyance.  This  appears  to  be  a  very  unnat- 
ural construction.  It  gives  to  the  language  of  the  parties  an 
accuracy  of  statement  in  the  use  of  the  word  "  on "  not  war- 
ranted by  their  other  words.  It  may  be  satisfied  by  construing 
it,  as  "  lying  south  of,"  and  as  we  are  to  find,  if  possible, 
a  position  which  shall  place  the  premises  next  to  Norton's 
and  also  in  some  relation  to  the  one  hundred  and  thirty-three 
acres,  we  are  bound  to  give  it  that  meaning.  Thus  the  forty- 
six  acres  are  next  to  Norton's  and  south  from  the  other  parcel. 
But  if  the  two  phrases  cannot  be  reconciled,  that  one  should  be 
rejected  which  defeats  the  mortgage.  To  hold  otherwise  we 
must  exclude  the  rule  which  requires  even  the  proper  and  ex- 
act signification  of  words  and  sentences  to  be  disregarded  when 
a  close  adherence  to  it  would  prevent  the  intention  of  the  par- 
ties from  taking  effect  {French  v.  Ca/rKai%  1  N.  T.  102),  and 
that  other  rule  which  requires  us  to  select  among  conflicting 
descriptions,  one  which  is  most  certain,  and  to  reject  inconsist- 
ent or  mistaken  particulars,  when  by  those  which  remain  the 
thing  intended  to  be  granted  can  be  ascertained.  {Jackson  v. 
Ma/rshy  6  Cow.  281 ;  Scmie  v.  Loomis^  18  Johns.  81  ;  Loomis 
SiCKBLS  —  Vol.  LIT.  47 
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V.  McNaugktoii,  19  id.  448 ;  Fish  v.  Hubbard,  21  Wend.  6554.) 
So  whether  these  principles  are  applied,  or  regard  had  onljr  to 
the  description  which  places  the  mortgaged  premises  "  next  to 
Norton's,"  we  think  the  learned  county  judge  did  not  err  in 
giving  effect  to  the  mortgage,  or  in  holding  that  the  mortgaged 
premises  were  well  located  by  means  of  the  description  con- 
tained in  it. 

It  follows  that  the  judgments  of  the  General  and  Special 
Terms  should  be  reversed,  and  the  judgment  of  the  county 
judge  of  Tompkins  county  affirmed. 

All  concur,  except  Finch,  J.,  not  voting. 

Judgment  accordingly. 


ilfg  J^^i     Albert  0.   Clark,   Respondent,  v.   Sydney  Dillon  et  al., 
Ijg  370  Appellants. 

The  provision  of  the  Code  of  Civil  Procedure  (§  519),  requiring  that  the 
allegations  of  a  pleading  shall  be  literally  construed,  applies  only  to  mat- 
ters of  form.  It  is  still  the  duty  of  a  party  to  present  a  clear  and  une- 
quivocal statement  of  his  cause  of  action  or  defense,  and  when  a  material 
statement  is  susceptible  of  two  meanings,  the  one  most  unfavorable  to 
the  pleader  must  be  taken. 

While  it  is  competent  for  the  opposite  party  to  move  to  make  the  pleading 
more  definite  and  certain,  he  is  not  bound  so  to  do  ;  this  burden  may  not 
be  cast  upon  him  by  the  fault  of  the  pleader. 

Plaintiff's  complaint  alleged  in  substance  that  defendants  excavated  a  pit 
In  a  city  street  and  left  the  same  unguarded,  in  consequence  whereof 
plaintiff's  wife,  while  passing  along  the  street,  fell  into  the  pit  and  was 
injured.  The  answer  contained  three  defenses,  separately  stated.  The 
first  alleged  that  the  injuries  complained  of  were  caused  and  contributed 
to  by  the  injured  party.  The  second  set  up  a  settlement  and  compro- 
mise of  plaintifi^s  claim.  The  third  denied '  'each  and  every  other  alle- 
gation "  in  the  complaint  not  before  specifically  "  admitted,  quaUfied  or 
denied.*'  Held,  that  the  answer  did  not  put  in  issue  the  allegations  of  the 
complaint  that  defendants  made  the  excavation  which  caused  the  injury, 
and  that  the  same  was  in  a  public  street ;  and,  therefore,  that  plaintiff 
was  not  required  to  prove  the  same  on  the  trial. 

AUm  v.  Lecma/rd  (46  N.  Y.  688),  8.  0.  (23  Alb.  L.  J.*28),  distinguished. 
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Under  the  second  defense  defendants  introduced  in  evidence  the  record  in 
an  action  brought  by  plaintiff's  wife  against  defendants  to  recover  dam- 
ages for  the  same  injury.  In  the  answer  in  that  action  defendants  ad- 
mitted that  the  place  of  the  accident  was  a  public  street,  and  that  de- 
fendants caused  the  excavation.  Held,  that  the  admission  so  made,  un- 
explained, must  be  taken  as  an  admission  in  this  action;  and,  aside  from 
the  question  of  pleading,  justified  a  refusal  to  nonsuit. 

(Argued  October  29,  1884  ;  decided  November  25,  1884) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  June  5,  1882,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  alleged  neg- 
ligence. 

The  complaint  alleged  in  substance  that  defendants  caused 
an  excavation  to  be  made  in  a  public  street  in  the  city  of  New 
York,  and  left  the  same  uncovered  without  any  protection  or 
guard;  that,  in  consequence,  plaintiff's  wife,  while  passing 
along  said  street  in  the  night-time,  without  any  fault  or  negli- 
gence on  her  part,  fell  into  the  pit  so  excavated  and  was  in- 
jured.    The  answer  was  as  follows  : 

"  The  defendants  answer  the  complaint  herein  as  follows : 

"I.  That  the  alleged  injuries  charged  in  said  complaint,  as 
having  resulted  to  Letitia  A.  Clark,  therein  named,  were  brought 
about,  caused  and  contributed  to  by  the  said  Letitia  A.  Clark. 

"  II.  That  prior  to  the  commencement  of  this  action  the 
said  Letitia  A.  Clark  commenced  an  action  in  this  court 
against  these  defendants  to  recover  the  sum  of  $60,000  for 
alleged  injuries  resulting  to  her  from  the  accident  referred 
to  in  the  complaint,  pending  which  action  the  plaintiff  prom- 
ised and  agreed  to  and  with  these  defendants,  that  if  these 
defendants  would  compromise  and  settle  said  claim  and  suit  of 
said  Letitia  A.  Clark  that  he,  the  plaintiff,  would  waive  any 
claim  he  might  have  against  these  defendants,  growing  out  of 
the  said  accident,  whereupon  and  in  pursuance  of  said  promise 
and  agreement  on, the  part  of  the  plaintiff  and  before  the  com- 
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mencement  of  this  action,  to- wit :  On  or  about  the  first  day  of 
June,  1877,  these  defendants  compromised  and  settled  said 
claim  of  said  Letitia  A.  Clark,  and  laid  out  and  expended  large 
sums  of  money  in  procuring  said  settlement  and  compromise. 
"  III.  They  admit  the  copartnership  of  the  defendants  with 
Milton  A.  Clyde,  and  the  subsequent  death  of  said  Clyde,  and 
they  deny  each  and  every  other  allegation  in  said  complaint 
contained,  not  hereinbefore  specifically  admitted,  qualified  or 
denied." 
-   Further  facts  appear  in  the  opinion 

Alex,  Thain  for  appellants.  The  answer  was  a  suflScient  de- 
nial of  the  allegation,  charging  the  defendants  with  having  made 
the  excavation.  {AUia  v.  Leonard^  46  N.  Y.  688 ;  22  Alb. 
Law  Jour.  28;  QalKov,n  v.  HaiHen^  25  Hnuj  155  ;  Haines  v. 
Hen^k,  9  Abb.  K  0.  379  ;  Youngs  v.  Kent,  46  N.  T.  672, 
673.)  If  for  any  reason  the  answer  in  any  respect  could  be 
considered  indefinite  or  uncertain,  it  was  the  duty  of  the  plaint- 
iff to  apply  to  make  it  definite  and  certain  before  triaL  He 
cannot  wait  until  the  trial  and  then  claim  that  it  was  not  to 
be  understood  ;  or  that  it  put  nothing  in  issue.  {Greenfidd 
V.  Mass.  Mut.  Life  Ins.  Co.,  47  N.  Y.  430;  WaU  v. 
Buff.  Water-  Works  Co.,  18  id.  119 ;  McGinness  v.  Mayor,  etc., 
13  N.  Y.  Weekly  Dig.  622 ;  Kerr  v.  Hays,  35  N.  Y.  331,) 
There  was  no  proof  that  the  excavation  was  made  in  a  public 
highway,  and  unless  the  answer  can  be  construed  into  an  ad- 
mission, there  was  error  in  this  respect  as  well.  {Miller  v. 
Brown,  56  N.  Y.  383 ;  OriiieU  v.  KirOand,  2  Abb.  N.  0. 
400,  note.) 

T.  C.  Cronin  for  respondent.  The  existence  of  the  excava- 
tion was  admitted  by  the  answer.  {MiUer  v.  McCloskey,  1 
Code  Pro.  252  and  notes,  257;  Spies  v.  Roberts,  N.  Y. 
Weekly  Dig.  585;  Hoffman  v.  N.  Y.  cfe  C.  R.  R.  Co.,  id. 
510 ;  Hammond  v.  Earle,  5  Abb.  N.  C.  105 ;  Fleishman  v. 
Stem,  90  N.  Y.  114.)  As  the  judgment  record  contained  the 
pleadings  in  the  wife's  action  and  the  admission  in  the  answer 
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by  defendants  of  the  preciee  allegations  claimed  by  them  to  be 
denied  in  this  action  it  can  be  used  on  this  motion.  (Anderson 
V.  Third  Ave.  R.  R.,  23  Alb.  L.  J.  214  ;  Rich  v.  Rich,  16 
Wend.  663  ;  Bank  of  G.  N.  America^  2  Sandf.  718  ;  Ritchie 
V.  Putnam^  13  Wend.  524;  High  v.  Wilson,  2  Johns.  46; 
Armstrong  v.  Percy,  5  Wend.  535 ;  Burt  v.  Place,  4  id.  591 ; 
Dresser  v.  Brooks,  3  Barb.  429  ;  Duncam  v.  Dvhoys,  3  Johns. 
Cas.  125  ;  Eeeursey  v.  Pruyn,  7  Johns.  179.)  The  comt  will 
take  judicial  notice  of  the  streets  in  the  city  of  New  York. 
{Brown  v..  Scofidd,  8  Barb.  239.) 

RuoKE,  Ch.  J.  A  defendant  desiring  to  controvert  the  alle- 
gations of  a  complaint  may  do  so  either  by  a  general  or  specific 
denial.  An  omission  to  do  this  in  one  form  or  the  other  is 
equivalent  to  an  admission  of  the  truth  of  the  facts  alleged  and 
not  controverted.  Such  denials  are  not  required  to  be  of  any 
particular  form  or  to  be  couched  in  any  special  phraseology, 
but  they  must  be  expressed  in  language  that  conveys  to  the 
mind  of  the  reader  a  clear  understanding  of  the  facts  they  are 
intended  to  put  in  issue.  It  was  formerly  the  settled  rule  to 
construe  doubtful  pleadings  most  strongly  against  the  pleader, 
but  this  rule  has  been  so  far  modified  by  the  Code  as  now  to 
require  them  to  be  liberally  construed  with  a  view  to  sub- 
stantial justice  between  the  parties.  This  modification  has, 
however,  been  held  to  extend  only  to  matters  of  form  and  not 
to  apply  to  the  fundamental  requisites  of  a  cause  of  action. 
{Spea/r  v.  Downing,  34  Barb.  522 ;  Cruder  v.  Hudson  R,  R, 
R.  Co.,  12  N.Y.  190  ;Bunge  v.  Kooj?,  48  id.  225.)  A  con- 
struction of.  doubtful  or  uncertain  allegations  in  a  pleading, 
which  enables  a  party  by  thus  pleading  to  throw  upon  his 
adversary  the  hazard  of  correctly  interpreting  their  meaning, 
is  no  more  allowable  now  than  formerly ;  and  when  a  pleading 
is  susceptible  of  two  meanings,  that  shall  be  taken  which  is 
most  unfavorable  to  the  pleader.  {Bates  v.  Rosekrans,  23 
How.  Pr.  98.) 

It  is  in  the  nature  of  things  that  a  party  who  is  required  to 
frame  his  issues  for  the  information  of  his  adversary,  and  the 


374  Clark  v.  Dillon  et  al.  [Nov., 

Opinion  of  the  Coart,  per  RnaBR,  Ch.  J. 

court,  must  be  responsible  for  any  failure  to  express  his  mean- 
ing clearly  and  unmistakably.  While  it  is  competent  for  a 
party  to  move  to  make  the  pleadings  of  his  adversary  more 
definite  and  certain,  yet,  inasmuch  as  it  is  the  primary  duty  of 
the  party  pleading  to  present  a  clear  and  unequivocal  statement 
of  his  allegations,  the  onus  of  having  them  made  so  cannot  be 
cast  upon  his  adversary  by  his  own  fault  in  failing  to  perform 
his  duty. 

It  is  objected  in  this  case  on  the  part  of  the 'appellant,  that 
there  is  no  proof  that  the  defendants  created  the  excavation 
which  was  the  cause  of  the  injury  sued  for,  or  that  the  place 
where  the  same  occurred  was  a  public  street. 

At  the  Circuit,  as  also  at  the  General  Term,  this  objection 
was  disposed  of  upon  the  ground  that  the  facts  necessary  to 
make  out  the  cause  of  action  in  the  respect  mentioned,  were 
admitted  by  the  answer. 

No  question  is  made  but  that  the  complaint  states  a  good 
cause  of  action  against  the  defendant,  in  respect  to  the  cause 
of  the  injury  complained  of ;  and  the  inquiry  now  is,  whether 
the  facts  stated  in  the  complaint  have  been  sufficiently  denied 
by  the  answer  to  put  the  plaintiff  to  their  proof. 

That  pleading  contained  three  defenses  separately  stated, 
the  first  of  which  substantially  alleged  that  the  injuries  charged 
in  the  complaint  were  caused,  brought  about  and  contributed 
to  by  the  injured  party. 

Second^  That  before  the  commencement  of  this  action  the 
defendants  fully  settled  and  compromised  the  said  claim  with 
the  plaintiff. 

Third.  A  denial  of  each  and  every  other  allegation  in  said 
complaint  contained  not  hereinbefore  specifically  "  admitted, 
qualified  or  denied." 

The  first  defense  in  the  answer  undoubtedly  constitutes  a 
qualification  of  every  fact  stated  in  the  complaint  with  refer- 
ence to  the  manner  in  which  the  accident  occurred,  and  in 
effect  affirms  the  truth  of  all  the  facts  alleged,  except  that  of 
want  of  contributory  negligence,  and  alleges  that  the  action  is 
unsustainable  by  reason  of  such  negligence. 
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The  second  contaiDS  facts  formerly  known  as  being  a  plea  of 
confession  and  avoidance  and  is  predicated  upon  the  assamptian 
of  the  truth  of  the  facts  stated  in  the  complaint,  bat  seeks  to 
avoid  them  by  a  defense  arising  out  of  the  subsequent  conduct 
of  the  parties ;  and  the  third  was  intended  as  a  general  denial 
of  such  facts  in  the  complaint  as  had  not  been  before  specifi- 
cally admitted,  qualified  or  denied.  The  first  defense  put  in 
issue  the  question  of  contributory  negligence,  and  imposed 
upon  the  plaintiff  the  burden  of  proving  that  the  accident 
occurred  without  negligence  on  the  part  of  the  person  injured, 
and  that  was  the  only  fact  put  in  issue  by  that  defense,  the 
other  allegations  being  impliedly  admitted.  The  fact  alleged, 
however,  constituted  a  good  defense  to  the  entire  cause  of 
action,  and  if  made  out  by  proof  must  have  resulted  in  a  ver- 
dict for  the  defendants.  A  good  defense  to  the  cause  of  action 
stated  in  the  complaint  was  also  alleged  in  the  second  count  of 
the  answer ;  and  in  respect  to  both  of  these  counts  the  answer 
was  suflBcient  in  matter  and  form  to  preclude  a  successful 
demurrer  or  motion  to  strike  them  out  as  frivolous. 

The  question  arises  over  the  effect  to  be  ascribed  to  the  al- 
leged general  denial.  It  was  said  in  the  case  of  Calhoun  v. 
HaUen  (25  Han,  155),  that  an  answer  denying  each  and  every 
allegation  set  forth  in  the  complaint,  except  as  herein  "  admit- 
ted, qualified  or  explained,"  contains  an  authorized  form  of 
denial,  and  should  not  be  stricken  out  as  frivolous.  This  form 
of  answer  has  sometimes  been  criticised  as  throwing  upon  the 
opposite  party  the  necessity  of  first  determining  the  legal 
question  as  to  how  far  the  facts  stated,  may  properly  be 
said  to  qualify  or  explain  others,  before  the  pleader  can  know 
what  facts  are  admitted  or  denied  by  the  pleading.  Without, 
however,  attempting  to  determine  whether  an  answer  denying 
only  such  facts  as  are  not  admitted,  qualified  or  denied  by 
previous  allegations  in  the  answer,  under  the  rule  established 
by  the  Code  requiring  facts  in  plain  and  concise  language  alone 
to  be  stated,  is  good  pleading  or  not,  it  is  sufficient  to  say  in 
this  case  that  the  material  allegations  of  the  complaint  are  ex- 
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presflly  excepted  by  the  terms  in  which  it  is  expressed  from 
the  operation  of  the  general  denial  pleaded. 

The  allegation  by  the  defendant  that  the  injuries  described 
in  the  complaint  did  not  occur  in  the  manner  and  form  therein 
alleged,  but  impliedly  did  occur  in  another  manner  which  was 
described  in  a  way  to  exempt  the  defendant  from  liability 
therefor,  was  a  most  important  and  essential  qualification  of 
all  of  the  facts  alleged  in  the  complaint. 

It  cannot  reasonably  be  said  that  the  fact  that  the  party 
injured  contributed  to  his  own  injury  is  not  a  qualification  of 
the  allegation  in  the  complaint  that  the  defendants'  conduct 
in  digging  a  pit  in  a  public  highway  and  leaving  it  unguarded 
was  the  sole  cause  of  the  injury.  The  allegations  which  are 
denied  by  this  answer  arq  those  only  which  are  not  qualified  by 
its  previous  statements.  Of  what  fact  stated  in  the  complaint 
can  it  be  legally  said  that  they  are  not  qualified  by  this  answer? 

The  allegation  in  the  complaint  that  the  injury  occurred 
without  the  fault  or  negligence  of  the  plaintiff,  is  substantially 
denied  by  the  first  count  of  the  answer  which  aflSrmatively  al- 
leges the  reverse  of  this  to  be  true  —  but  while  this  allegation 
constitutes  a  denial  of  that  fact,  it  also  operates  as  a  qualifica- 
tion  of  every  other  fact  going  to  make  out  the  cause  of  action. 
The  test  which  has  frequently  been  applied  to  discover  the  true 
meaning  of  a  pleading  will  clearly  illustrate  the  effect  of  this 
attempted  denial.  Suppose  the  defendants  were  indicted  for 
perjury,  upon  the  ground  that  they  had  verified  an  answer 
which  falsely  denied  that  the  defendants  were  the  creators 
of  the  excavation  which  caused  the  injury  in  question,  could 
any  clause  in  this  answer  be  pointed  out  which  proved  such  a 
denial?  It  certainly  cannot  be  successfully  claimed  that  a 
clause  which  expressly  excepted  from  its  operation  all  allega- 
tions in  the  complaint,  qualified  by  previous  statements  in  the 
answer,  was  intended  to  deny  such  allegations  as  were  qualified. 
We  think  that  such  an  indictment  could  not  be  sustained  upon 
the  pleading  in  this  case. 

It  was  held  in  the  case  of  AUis  v.  Leonard  (reported  in 
memorandum,  46  N.  Y.  688,  and  more  fully,  22  Alb.  Law 
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Jour.  28),  that  an  answer  which  admitted  the  execution  and 
delivery  of  a  promissory  note,  and  denied  every  fact  not 
expressly  admitted,  did  not  concede  the  truth  of  an  allegation 
in  the  complaint  stating  a  transfer  upon  good  consideration  of 
such  note  by  the  payee  to  the  plaintiff.  The  facts  of  that  case, 
however,  leave  no  question  as  to  what  was  admitted  or  claimed 
and  do  not  bear  upon  the  questions  raised  here. 

But  there  seems  much  reason  for  saying  in  this  case  within 
the  principle  stated  in  Potter  v.  Smith  (70  If .  Y.  300),  and 
People  V.  N(/rthem  R.  R.  Co.  (42  id.  227),  that  the  implied 
admission  contained  in  the  first  and  second  counts  of  the  an- 
swer may  be  construed  as  coming  within  the  description  of 
facts  excepted  from  the  effect  of  the  general  denial,  as  having 
been  theretofore  specifically  admitted.  However  this  may  be, 
there  was  also  evidence  from  which  the  jury  had  a  right  to  find 
disputed  facts. 

The  defendants  proved  a  settlement  by  them  of  an  action 
formerly  brought  by  the  wife  of  the  plaintiff  against  the  same 
defendants,  to  recover  damages  for  the  same  injury  for  which 
this  action  is  brought.  The  record  of  that  action  was  intro- 
duced in  evidence  in  this,  and  shows  from  the  answer  served 
therein  that  the  defendants  admitted  that  the  place  of  the  acci- 
dent in  question  was  a  public  street,  and  also  that  the  defend- 
ants caused  the  excavation  which  was  the  cause  of  the  injury 
in  question.  This  evidence  seems  to  have  been  produced  and 
proved  by  the  defendants  and  to  have  been  admitted  without 
objection.  Unexplained  it  must  be  taken  as  an  admission  on 
their  part  of  the  existence  of  the  facts  therein  asserted.  Both 
of  the  facts  now  claimed  by  the  defendants,  not  to  have  been 
proved  on  this  trial  appear  to  have  been  admitted  by  them  in 
the  record  produced,  and  we  think  fully  authorized  the  ruling 
of  the  court  below. 

The  judgment  should  be  affirmed. 

All  concur ;  Bapallo,  J.,  on  the  second  ground. 

Judgment  affirmed. 
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The  Rideb  Life  Raft  Company,  Appellant,  v.  John  Roach, 
Impleaded,  etc.,  Respondent. 

The  plea  of  lUtra  vires  will  not,  as  a  general  rule,  prevail,  whether  inter- 
posed  for  or  against  a  corporation,  when  it  will  not  advance  justice  but 
will  accomplish  a  legal  wrong. 

In  the  absence  of  proof  showing  a  want  of  authority  on  the  part  of  a  cor- 
poration  in  making  a  contract,  or  of  a  violation  of  its  charter,  a  claim 
that  the  contract  is  ^Utra  vires  will  not  be  upheld ;  every  presumption  is 
to  the  contrary. 

As  to  whether  a  plea  of  tUtra  vires  can  be  interposed  against  a  corporation 
by  one  who  has  contracted  with  it,  qtusre. 

A  contract  was  entered  into  between  defendants  jointly  as  parties  of  the 
first  part,  and  plaintiff  and  all  its  stockholders,  individually  as  parties 
of  the  second  part,  it  being  executed  by  plaintiffs  president  on  its  be- 
half, by  which  the  parties  of  the  second  part  agreed  to  give  defendants 
three-eighths  of  plaintiffs  capital  stock,  and  two  of  its  trustees  were  to 
resign,  defendants  to  take  their  places.  Defendants  agreed  to  promote 
the  interests  of  the  company,  to  furnish  the  means  necessary  for  carrying 
on  its  business,  of  which  they  were  to  have  the  entire  control,  and  to  make 
up  accounts  and  divide  profits  every  six  months.  In  an  action  to  compel 
an  accounting  for  and  payment  of  profits,  held,  in  the  absencQ  of  proof  to 
the  contrary,  the  presumption  was  that  the  contract  was  authorized  by 
the  proper  officers  of  the  company,  and  was  entered  into  for  its  benefit 
and  advantage;  also  that  it  had  power  to  make  the  same. 

Also  held,  that  as  the  contract  was  joint,  one  of  the  defendants  was  liable 
for  moneys  received  under  it  by  his  co-defendant  and  not  accounted  for; 
and  this,  although  the  latter  was  treasurer  of  the  company. 

Where  a  judgment  in  an  action  tried  by  the  court  or  a  referee  is  reversed 
and  new  trial  granted  at  General  Term,  and  the  order  fails  to  show  that 
the  reversal  was  upon  the  facts,  this  court  must  assume  that  it  was 
granted  upon  questions  of  law  only. 

It  is  the  duty  of  the  party  succeeding  at  General  Term,  if  its  determination 
was  infiuenced  by  questions  of  fact,  to  see  that  the  order  so  states,  or  to 
have  it  corrected  on  motion ;  if  he  fails  so  to  do,  those  questions  may  not 
be  considered  here. 


(Argued  October  80,  1884  ;  decided  November  35,  1884.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  April  3,  1882,  which 
reversed,  as  to  defendant  Roach,  a  judgment  in  favor  of  plaint- 
iff, entered  upon  the  report  of  a  referee.  The  order  of  re- 
versal did  not  state  that  it  was  upon  the  facts. 
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This  action  was  brought  for  an  accounting  and  to  recover 
the  profits  alleged  to  have  accrued  on  sale  of  certain  life  rafts 
made  under  a  contract,  the  substance  of  which,  as  well  as  of 
the  material  facts,  are  stated  in  the  opinion. 

Wrn.  H.  Amatix  for  appellant.  The  plea  of  tdtra  vires  is  not 
available  to  an  individual  in  an  action  brought  against  him  by 
a  corporation  upon  a  contract  entered  into  between  them,  where 
he  has  received  and  retained  the  consideration,  and  where  there 
is  no  positive  proof  that  the  said  agreement  was  in  fact  con- 
trary to  the  terms  of  plaintiffs  charter.  {Mayhee  v.  Camden 
(&  A.  R.  H.y  45  N.  Y.  514,  518 ;  BisseU  v.  Mu)L  R.  R.,  22 
id.  258  ;  Taylor  v.  Chichester,  etc.,  Ry,^  L.  E.,  2  Exch.  356 ; 
Ean^l  of  Shrewsbury  v.  N.  Staffordshire  Ry,^  id.  121,  Eq.  593 ; 
Nassau  Bk.  v.  Jones^  95  N.  T.  115  ;  Parish  v.  Wheeler,  22 
id.  494,  508 ;  CasOe  v.  Zeiois,  78  id.  131,  134 ;  Atlantic  State 
BJc,  V.  La/oery,  82  id.  291,  307;  Oold  Miniiig  Co.  v.  Nat. 
Bh,  96  U.  S.  640 ;  Hwrd  v.  Kdly,  78  N.  Y.  588,  596.)  The 
plea  of  vltra  vires  can  only  be  interposed  by  a  corporation.  It 
is  not  available  to  an  individual  dealing  with  such  corporation. 
{Davis  V.  Old  Colony  R,  R.,  131  Mass.  238 ;  41  Am.  Rep. 
237 ;  BisseU  v.  Mich.  Smth.  R.  R.,  22  N.  Y.  258,  291 ;  Nat. 
Bank  v.  MaUhews,  98  TJ.  S.  621 ;  103  id.  109.)  Even  if  the 
plea  of  ultra  vires  were  available  as  a  defense  to  an  individual 
in  an  action  by  a  corporation  as  matter  of  law,  it  cannot  be  a 
defense  to  an  agreement  to  which  all  the  stockholders  had  given 
their  consent.  {Cass  v.  Manchester  Iron  amd  Steel  Co.^  13 
Rep.  167;  Kent  v.  Quicksilver  Mining  Co.^  78  N.  Y.  159, 
186  ;  L.  R.,'  2  Exch.  390  ;  L.  R.,  7  C.  P.  43 ;  L.  R.,  3  H.  L. 
249 ;  Sheldon  H.  B.  Co.  v.  Eickemeyer  II.  B.  M.  Co.,  90  N. 
Y.  607,  613 ;  Magdalene  Steam  N.  Co.,  In  re.,  6  Jur.  [N.  S.] 
975.)  Where  joint  contractors  are  sued,  a  recovery  against  one 
necessitates  a  recovery  against  all.  {Oakley  v.  Aspim/waU^  4 
N.  Y.  513 ;  Olmstead  v.  Webster^  8  id.  413 ;  Suyda/m  v.  Bar- 
her^  18  id.  468.)  The  contract  having  expressly  forbidden  the 
use  of  moneys  by  any  officer  without  the  written  consent  of 
the  trustees,  and  there  having  been  no  such  written  consent, 
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the  defendant,  Mr.  Roach,  as  president  and  trustee,  was  liable 
to  the  plaintiff  for  a  breach  of  his  fiduciary  duty.  {Cutting  v. 
Marlor,  75  N.  T.  454 ;  Earl  v.  Earl,  93  id.  104,  113, 117.) 


Edward  Oehha/rd  for  respondent.  The  order  of  the  Gen- 
eral Term  was  not  appealable.  {Dickson  v.  H.  B,  Oo. ,  47  N. 
T.  507 ;  Harris  v.  BurdeU,  73  id.  136 ;  Brooks  v.  Mex.  Nat. 
Com,  Co.,  93  id.  647.)  No  subsequent  ratification  could 
validate  the  contract.  The  doctrine  of  ratification  applies  only 
to  voidable  acts,  never  giving  life  to  a  void  act.  (10  Weekly 
Dig.  33.)  The  contract  exceeded  the  powers  of  the  corpora- 
tion  and  was  ultra  vires.  (80  N.  Y.  82 ;  22  id.  258 ;  Wood- 
ruff y,  E.  B.  ^.,  93  id.  612;  S,  (7.,  95  id.  120;  Nassau  Bk, 
V.  Jones,  78  id.  203;  1  Sandf.  Oh.  280 ;  1  Hill,  11 ;  5  Denio, 
567 ;  7  N.  T.  328.)  If  any  property  or  funds  of  the  company 
came  into  the  hands  of  either  of  the  defendants,  it  was  secured 
by  them  as  trustees,  and  they  are  only  liable  as  such.  (4 
Johns.  23;  3  Wend.  130;  Ang.  &  Ames  on  Corp.  [10th 
ed.],  §312;  14  Weekly  Dig.  257 ;  5  Johns.  Oh.  289;  Croft 
V.  WiUiams,  88  N.  T.  384;  Paulding  v.  Sharkey,  88  id.  432.) 

MiLLBE,  J.  The  contract  upon  which  the  plaintiflPs  cause 
of  action  is  based  was  entered  into  between  the  defendants  as 
parties  of  the  first  part,  and  all  the  stockholders  of  the  Rider 
Life  Raft  Company,  and  the  company  itself  as  parties  of  the 
second  part,  and  it  was  thereby  agreed,  in  substance,  that  the 
parties  of  the  second  part  were  to  give  the  parties  of  the  first 
part  three-eighths  of  the  capital  stock  of  said  company ;  that 
two  of  the  trustees  were  to  resign  and  the  defendants  to  take 
their  places ;  that  the  defendants  were  to  promote  the  general 
interests  of  the  company,  to  furnish  means  necessary  for  carry- 
ing on  the  business  and  to  have  the  entire  control  of  the  busi- 
ness for  the  full  term  of  the  patent  belonging  to  the  company, 
and  that  the  accounts  were  to  be  made  up  every  six  months 
when  profits  were  to  be  divided  and  paid.     Although  the  con- 


1884.']  The  Eider  Life  Raft  Co.  v.  Roach.  381 

Opinion  of  the  Court,  per  Miller,  J. 

tract  is  somewhat  peculiar  in  its  character  in  designating  the 
defendants  as  trustees  and  in  reference  to  the  parties  who 
entered  into  the  same,  it  is  not  apparent  that  it  was  made  with- 
out any  authority  whatever  on  behalf  of  the  company  and  void 
for  that  reason.  It  was  executed  by  all  the  stockholders  and 
the  president  of  the  company  on  its  behalf,  and  prima  facie 
and  in  the  absence  of  any  proof  to  establish  the  contrary,  the 
presumption  is  that  it  was  authorized  by  the  proper  oflScers  of 
the  company  and  entered  into  for  its  benefit  and  advantage. 

It  was  objected  by  the  respondent's  counsel  that  the  con- 
tract was  tdtra  vires.  If  the  objection  urged  is  at  all  avail- 
able, it  should  be  made  to  appear  by  satisfactory  proof  that 
the  contract  in  question  was  in  violation  of  the  charter  of 
the  plaintiff.  Although  the  contract  provided  that  the  de- 
fendants were  to  act  as  trustees,  it  is  not  manifest  that 
they  were  not  made  such  according  to  the  usual  coui-se  fol- 
lowed in  selecting  those  officers,  and  that  they  continued  to 
act  in  that  capacity  according  to  law  during  the  time  they  had 
the  management  and  control  of  the  affairs  of  the  company.  It 
cannot,  therefore,  be  said  that  the  contract  was  void  upon  the 
ground  that  it  contained  provisions  in  violation  of  the  charter 
of  the  company,  and  that  the  defendants  were  acting  without 
any  authority  whatever.  In  the  absence  of  proof  showing  a 
want  of  authority  or  a  violation  of  the  plaintiff's  charter,  the 
claim  that  the  contract  was  ultra  vires  cannot  be  upheld. 
Every  presumption  is  in  the  contrary  direction. 

Another  complete  and  perfect  answer  to  the  objection  urged 
is  that  the  defendants,  having  reaped  the  benefits  arising  from 
the  contract,  cannot,  under  the  plea  of  vltra  vires,  seek  to  de- 
fraud the  other  parties.  Even  although  it  may  have  been  made 
without  express  authority,  the  contract  must  be  allowed  to  stand 
as  the  plainest  rules  of  good  faith  demand.  (Castle  v.  Lewis j 
78  N.  T.  131.)  The  rule  is  well  settled  that  the  plea  of  ultra 
vires  should  not,  as  a  general  rule,  prevail,  whether  interposed 
for  or  against  a  corporation,  when  it  would  not  advance  justice, 
but,  on  the  contrary,  would  accomplish  a  legal  wrong.    (  Whit- 
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ney  Arms  Co.  v.  Barlow,  63  N.  Y.  62.  See,  also,  Atlcmtic 
State  Bank  v.  Lavery,  82  id.  291.) 

Under  the  authorities  cited,  it  is  very  manifest  that  the  de- 
fendants cannot  avail  themselves  of  the  plea  of  ultra  vires. 
Some  of  the  decisions  also  hold  that  this  plea  can  only  be  inter- 
posed by  a  corporation  and  not  by  an  individual  dealing  with 
such  corporation.  {Bissdl  v.  Mich,  South,  J?.  R,  Co,,  22  N. 
Y.  258 ;  Da/ois  v.  Old  Colony  E.  E,  Co,,  131  Mass.  258.) 
But  inasmuch  as  the  defendants  cannot  interpose  such  a  plea 
on  the  ground  already  referred  to,  it  is  not  necessary  to  deter- 
mine the  last  point. 

The  defendants  being  liable  for  a  violation  of  the  contract 
entered  into  by  them,  the  question  then  arises  whether  the  de- 
fendant Roach  is  liable  for  moneys  received  by  his  co-defend- 
ant Stetson.  The  judgment  of  the  trial  court  was  reversed  by 
the  General  Term,  as  to  Roach,  upon  the  ground  that  he  was 
not  so  liable,  and  affirmed  as  to  the  other  defendant.  We  think 
that  the  reversal  was  erroneous,  and  cannot  be  upheld.  The 
contract  was  a  joint  one.  By  its  terms,  the  defendants  obli- 
gated themselves  jointly  to  perform  what  was  required  by  its 
conditions.  They  were  to  promote  the  general  interest  of  the 
company,  to  furnish  the  means  requisite  for  carrying  on  the 
business,  and  to  control  and  manage  the  same  together  as  joint 
parties,  and  not  as  separate  individuals.  They  were  also  to 
make  up  the  accounts,  or  cause  them  to  be  made  up,  and  divide 
the  profits,  if  any,  every  six  months.  The  duty  and  obligation 
imposed  were  upon  them  as  one  of  the  parties  to  the  contract, 
and  in  this  capacity  they  were  to  fulfill  its  requirements.  They 
were  thus  made  responsible  for  each  other,  and  there  is  no  rule 
which  authorizes  a  construction  that  they  were  only  liable  each 
for  himself  for  the  moneys  received  by  him  as  an  individual. 
The  contract  itself  contained  no  such  provision,  and  as  a  gen- 
eral rule  where  there  is  a  joint  obligation,  there  will  be  a  joint 
liability.  The  doctrine  is  well  settled  that  where  joint  con- 
tractors are  sued,  a  recovery  against  one  discharged  the  liability 
of  the  others,  and  no  action  will  lie  afterward  against  the 
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party  not  included  in  the  first  suit  {Candee  v.  Smithy  93  N. 
Y.  349) ;  and  upon  no  principle  can  it  be  held  that  the  plaintiff 
was  bound  to  sue  each  one  of  the  defendants  individually  to 
recover  moneys  not  accounted  for,  which  were  received  by  rea- 
son of  their  joint  liability.  It  is  no  answer  to  the  claim  tiiat 
the  defendants  were  jointly  liable  to  insist  that  the  defendant 
Roach  never  received  any  of  the  money,  and  it  is  sufficient  to 
say  that  he  obligated  himself  jointly,  and  if  he  failed  or  neg- 
lected to  receive  or  take  charge  of  the  money,  he  is  not  relieved 
from  his  liability  as  a  joint  contractor.  Nor  is  he  relieved  from 
liability  because  the  defendant  Stetson  was  treasurer  of  the 
company,  and  had  a  right,  by  virtue  of  his  office,  to  expend 
the  moneys.  The  answer  of  the  defendant  Roach  does  not 
deny  his  joint  contract  with  the  defendant  Stetson  as  the  par- 
ties of  the  first  part  in  the  agreement,  nor  is  it  set  up  therein 
that  they  had  relieved  themselves  as  joint  contractors,  by 
paying  the  moneys  to  the  proper  officers  of  the  corporation. 
He  simply  alleged  that  he  never  had  any  active  participation  in 
the  affairs  of  the  said  company,  and  that  the  same  were  under 
the  control  and  management  of  the  defendant  Stetson.  He  in- 
terposed no  defense  that  the  moneys  received  were  lawfully  paid 
over  so  as  to  relieve  the  defendants  from  responsibility.  No 
such  question  is,  therefore,  now  presented. 

The  claim  that  all  the  moneys  were  properly  accounted  for 
was  disposed  of  by  the  trial  court  adversely  to  the  defendants. 
The  findings  are  against  the  defendants  in  this  respect,  and 
they  are  sufficiently  sustained  by  the  evidence. 

The  questions  arising  in  reference  to  the  different  charges 
made  by  the  defendants  for  expenses  were  duly  considered  by 
the  referee,  and  no  error  appears  to  have  been  made  by  him  in 
regard  to  the  same. 

The  respondent's  counsel  insists  that  the  order  of  the  Gen- 
eral Term  is  not  appealable,  on  the  ground  that  it  is  silent 
as  to  the  reasons  or  facts  which  guided  them  to  their  conclusions. 
The  rule  undoubtedly  is  that,  unless  otherwise  appearing,  this 
court  will  assume  the  order  to  have  been  granted  upon  ques- 
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tions  of  law,  and  these  only  can  be  considered  on  appeal.  In  this 
respect,  the  order  is  clearly  appealable.  If  tlie  court  below 
were  influenced  in  their  determination  by  questions  of  fact, 
and  it  was  material  to  the  defendant  to  make  this  apparent,  he 
should  have  seen  to  it,  that  the  order  showed  that  the  xeversal 
was  upon  the  facts.  Having  failed  to  do  this,  he  is  not,  we 
think,  in  a  position  to  claim  that  he  may  be  denied  a  new  trial 
upon  grounds  remote  from  the  merits  of  the  controversy  which 
he  is  prevented  from  urging  by  reason  of  the  silence  of  the 
order.  If  it  was  deemed  important  that  the  order  should  be 
corrected,  a  motion  should  have  been  made  for  that  purpose, 
and  thus  a  proper  order  could  have  been  made  which  would 
have  protected  the  rights  of  all  the  parties.  It  may  also  be  re- 
marked, that  if  the  facts  were  properly  reviewable  upon  this 
appeal,  it  is  not  apparent  how  the  defendant  Roach  could  be 
relieved  from  the  liability  incurred  by  him. 

Some  other  questions  are  raised,  but  none  of  them  are  of 
sufficient  importance  to  demand  special  attention. 

The  order  of  the  General  Term  as  to  Roach  should  be  re- 
versed, and  judgment  of  the  Special  Term  affirmed. 

All  concur,  except  Andrews,  J.,  not  voting,  and  Rafallo, 
J.,  absent. 

Judgment  accordingly. 


Lewis  S.  Chase,  Appellant,  v.  The  Seooih)  Aventtb  Railroad 
Company,  Respondent. 

The  law  wiU  not  imply  an  unwritten  contract  which  the  parties  themselves 

could  not  make  without  writing. 
The  rale  of  law,  that  a  tenant  of  real  estate,  whose  lease  was  for  a  year  or 

a  term  of  years,  and  who  has  been  permitted  by  the  landlord  to  hold  over 

after  the  expiration  of  his  term,  may  hold  for  another  year  upon  the 

same  terms,  does  not  apply  to  personal  property. 
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The  parties  entered  into  a  written  contract  by  which  plaintiff,  in  considera- 
tion of  the  payment  of  a  specified  yearly  rate,  payable  monthly,  was 
granted  the  exclubive  privilege  of  placing  advertisements  in  defendant's 
cars  for  two  years  from  December  80, 1876.  The  contract  was  performed 
for  the  two  years,  and  plaintiff  thereafter,  wlthoat  further  agreement, 
continued  to  place  advertisements  in  said  cars,  making  the  monthly 
payments,  as  stated  in  the  contract,  until  May  1,  1881,  when,  having  pre- 
viously given  notice  requiring  him  to  remove  such  advertisements 
on  or  before  that  day,  defendant  removed  them,  and  refused  to  allow 
him  to  place  any  more  therein.  In  an  action  to  recover  damages  for  an 
alleged  breach  of  contract,  hdd  that  defendant  was  not  bound  to  permit 
plaintiff  to  keep  his  advertisements  in  its  car  for  the  whole  of  the  year 
1881,  but  had  the  right  to  exclude  them  at  any  time  after  the  termina- 
tion of  the  contract ;  and  that,  therefore,  the  action  was  not  maintainable. 

(Argued  October  80,  1884 ;  decided  November^,  1834.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior  Court  of  the  city  of  New  York,  entered  upon  an  order 
made  at  the  May  terra,  1882,  which  affirmed  a  judgment  in 
favor  of  defendant,  entered  upon  a  decision  of  the  court  on 
trial  without  a  jury.   (Reported  below,  16  J.  &  S.  220.) 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  contract. 

The  material  facts  are  stated  in  the  opinion. 

John  Brooks  Zeavitt  for  appellant.  Where  a  contract,  void 
by  the  statute  of  frauds,  has  been  partly  performed,  the  law 
will  imply  a  contract  of  some  kind  to  prevent  a  wrong.  {Mavor 
V.  Payne,  2  C.  &  P.  91 ;  Gray  v.  Hill,  Ry.  &  Moody,  420  ; 
Martin  v.  Smith,  L.  R,  9  Exch.  50  ;  3  Kent,  452 ;  Rider  v. 
Union  India  Rvhher  Co.,  28  N.  Y.  387.)  Where  parties  make 
an  oral  contract  to  do  certain  things  for  a  term  of  years,  it  is 
an  agreement  from  year  to  year  to  do  these  things,  to  which 
an  end  cannot  be  put  by  either  in  the  middle  of  a  year,  or 
without  due  notice.  {Beeston  v.  Collyer,  4  Bing.  309 ;  Trus- 
tees V.  Brooklyn  F.  Ins.  Co,,  19  K  Y.  305  ;  liohert  v.  Eock- 
hottom  Go.,  7  Mete.  46.)  If  a  rendition  of  a  right  to  place  the 
signs  can  be  implied,  it  is  a  contract  performed  at  once,  hence 
not  within  the  statute.  {McKay  v.  Rutherford,  6  Moore's  P. 
Sick  ELS  —  Vol.  LII.  49 
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C.  413,  429  ;  Wood  on  Statute  of  Frauds,  500  ;  Stnith  v.  iVeale^ 
2  C.  B.  [N.  S.]  66.)  Equity  will  imply  an  agreement  to  make 
a  valid  agreement,  and  will  decree  specific  performance  thereof. 
{Mundy  v.  Joliffe,  6  Myl.  &  Cr.  167  ;  TUton  v.  TiUon,  9  N. 
H.  385 ;  Harris  v.  Knickerhocker^  5  Wend.  642 ;  Bond  v. 
limling,  1  Best  &  S.  371 ;  Barton  v.  Revell,  16  M.  &  W. 
307 ;  Parker  v.  TaswdL  2  DeG.  &  J.  559  ;  Wood  on  Statute 
of  Frauds,  63,  64.)  Equity  will  sometimes  treat  a  license  as 
an  agreement  to  convey  and  decree  specific  performance.  {Cook 
V.  Pridgen^  45  Ga.  331.)  It  will  decree  specific  performance 
of  an  agreement  to  lease  for  over  a  year  if  partly  performed. 
{Eaton  V.  Whittaker^  18  Conn.  222.)  Where  consent  of  an- 
other is  necessary  to  the  validity  of  an  act  in  reference  to  that 
other's  property,  if  the  giving  of  it  is  proved,  or  necessarily 
implied,  from  the  circumstances,  equity  will  not  allow  any  ad- 
vantage to  be  taken,  because  the  consent  was  not  in  the  form 
required  by  the  statute  of  frauds.  {Raritan  W.  P.  Co.  v. 
Veghte^  21  N.  J.  Eq.  463.)  A  renewal  of  two  years  from 
December  30,  1880,  is  to  be  implied.  {Hoyle  v.  P.  M.  li.  R. 
Co,,  54  N.  Y.  314  ;  Handcoch  v.  Austin,  14  0.  B.  [N.  S.]  429 ; 
Smart  v.  Sandars,  5  0.  B.  917.)  The  statute  of  frauds  does 
not  arpply  to  implied  contracts.  (Wood  on  Statute  of  Frauds, 
485  ;  Beeston  v.  CoUyer,  4  Bing.  309.)  The  statute  does  not 
apply  to  an  executed  agreement,  or  where  it  is  to  be  executed 
within  a  year,  by  one  of  the  parties.  {Souoh  v.  Strawbridge,  2 
C.  B.  808 ;  Bonndlan  v.  Reads,  3  B.  &  Ad.  899 ;  Smith 
V.  NeaU,  2  C.  B.  [N.  S.]  66 ;  Martin  v.  Smith,  L.  R,  9 
Exch.  50;  SUel  v.  Payne,  42  Ga.  207.)  The  contract, 
which  should  be  implied,  is  one  giving  plaintiff  the  ex- 
elusive  right  to  hang  advertisements  in  the  cars  for  a  time 
not  exceeding  one  year  after  notice  to  stop.  {Trustees  v. 
Brooklyn  F.  Ins.  Co,,  19  N.  Y.  305  ;  approved  in  Van  Woert 
V.  Albany  cfe  Susq.  R.  R.  Co,,  67  id.  542;  Smith  v.  Conlin, 
19  Hun,  234  ;  Roberts  v.  Rockbottom  Co.,  7  Mete,  46;  ScheU 
V.  Plumh,  55  N.  Y.  598 ;  Dresser  v.  Dresser,  35  Barb.  573  ; 
Hutchinson  v.  Hutchinson,  46  Me.  154  ;  Kent  v.  Kent,^^  N. 
Y.  560 ;   Updike  v.  Ten  Broeck,  3  Vroom,  105 ;  Wells  v,  JJor- 
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ton,  4  Bing.  40;  Fulton  v.  Enihers,  3  Burr.  1278;  Souch  v. 
Strawhrtdge,  2  C.  B.  808 ;  Petera  v.  Westhorough,  19  Pick. 
364;  Trustees  of  Brooklyn  F.  Ins,  Co.,  19  N.  Y.,  supra; 
Lyon  V.  King,  11  Mete.  411 ;  Doyle  v.  Dixon,  97  Mass.  208  ; 
Justice  V.  Lang,  42  K.  Y.  493  ;  Moore  v.  Fox,  10  Johns.  244 ; 
Archer  v.  Zeh,  5  Hill,  200  ;  Peter  v.  Compton,  1  Smith's  Lead. 
Cas.  577,  Hare  and  Wallace's  Dotes.) 

Austen  O.  Fox  for  respondent.  The  original  contract  of 
December,  1876,  was  nothing  more  than  a  license  to  the  plaint- 
iff to  put  his  signs  in  the  defendant's  cars.  {Thomas  v.  Sorrel, 
Vaughans,  330 ;  13  M.  &  W.  844  ;  Watkins  v.  Overseers,  L. 
R,  3  Q.  B.  350  ;  Wells  v.  Kingston-upon-IIull,  L.  R.,  10  C. 
P.  402.)  The  mere  fact  that  the  defendant  did  not  interfere 
with  the  plaintiff  in  his  enjoyment  of  his  license  in  January, 
1881,  but  allowed  him  to  keep  his  signs  in  the  cars  and  received 
money  from  him  for  that  privilege,  did  not  give  him  the  right 
to  insist  on  retaining  the  signs  in  the  cars  and  during  the  re- 
mainder of  the  year.  {Chamberlain  v.  Pratt,  33  N.  Y.  47 ; 
Schuyler  v.  Smith,  51  id.  309.)  The  jury,  from  a  part  perform- 
ance of  a  contract  falling  within  the  statute,  cannot  infer  an- 
other contract  not  affected  by  the  statute.  {Com£s  v.  Lamson, 
16  Conn.  246.)  The  court  will  not  imply  a  license  for  two 
years,  for  that  wonld  be  to  imply  a  contract  void  by  the  statute. 
{Boy dell  v.  Drummond,  11  East,  142;  Mayor  v.  Pyne,  3 
Bing.  285;  1  Chitty  on  Contracts  [11th  Am.  ed.],  81 ;  PuUbrook 
V.  Lawes,  1  Q.  B.  D.  284,  290.)  The  doctrine  of  part  per- 
formance does  not  aid  the  plaintiff.  (Browne  on  Statute  of 
Fi-auds  [4th  ed.],  §  493  ;  Boydell  v.  Drummond,  11  East,  142; 
Bracegirdle  v.  Ueald,  1  B.  &  Aid.  722 ;  Combes  v.  Lamson, 
16  Conn.  246.)  It  cannot  be  said  that  the  plaintiff  has  a  license 
by  estoppel.  •   (Browne  on  Statute  of  Frauds  [14th  ed.],  §  31.) 

Earl,  J.  In  August,  1876,  the  plaintiff  entered  into  a  written 
contract  with  the  defendant  whereby,  in  consideration  of  $1,200 
per  year  payable  in  monthly  installments  of  $100  each,  he  was 
to  have  the  exclusive  right  to  place  advertisements  in  its  cars 
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for  two  years  from  the  30th  day  of  December  of  that  year.  In 
pursuance  of  that  contract  he  placed  and  kept  advertisements  in 
the  cars  for  the  two  years,  and  paid  the  stipulated  compensa- 
tion. After  the  expiration  of  the  two  years,  without  any  fur- 
ther agreement,  he  continued  to  place  and  keep  advertisements 
in  the  cars  nntil  May  1,  1881,  making  the  monthly  payments, 
when,  in  pursuance  of  a  notice  requesting  him  to  remove  the 
advertisements  from  the  cars  on  or  before  that  day,  it  removed 
them  from  its  cars  and  refused  to  permit  him  to  place  any  more 
therein. 

The  plaintiff  claims  that  by  permitting  him  to  keep  his  ad- 
vertisements in  the  cars  after  December  30,  1880,  and  taking 
pay  from  him,  the  defendant  must  be  held  by  implication  to 
have  renewed  the  original  contract  for  another  term  of  two 
years  from  that  date ;  and  that  at  least  by  permitting  him  to 
enter  npon  another  year  in  1881,  it  was  bound  to  permit  him 
to  keep  his  advertisements  in  the  cars  for  the  whole  of  that 
year. 

This  action  was  brought  to  recover  damages  from  the  de- 
fendant for  its  refusal  to  permit  the  plaintiff  to  keep  his  adver- 
tisements in  the  cars  after  May  1,  1881.  He  was  defeated  at 
the  trial  and  then  appealed  to  the  General  Term  and  to  this 
court. 

The  written  contract  between  the  parties  amounted  either  to 
a  license  or  to  a  lease  (it  is  unimportant  to  determine  which), 
to  use  the  defendants'  cars,  personal  property,  for  a  certain  pur- 
pose. The  law  did  not  imply  a  renewal  of  the  contract  for  a 
term  of  two  years,  because  such  a  contract  which  was  not  to  be 
performed,  and  could  not  be  performed  within  one  year, 
not  being  in  writing,  was  void  under  the  statute  of  frauds. 
The  law  will  not  imply  an  unwritten  contract  which  the  par- 
ties themselves  could  not  make  without  writing.  ,  It  will  some- 
times imply  an  obligation  on  the  part  of  a  person  who  has  re- 
ceived a  benefit  under  a  contract  condemned  by  the  statute  of 
frauds,  to  make  compensation  to  the  other  party.  An  implied 
contract  is  one  which  the  law  infers  from  the  facts  and  circum- 
stances of  the  case ;  but  it  will  not  be  inferred,  so  far  as  I  can 
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conceive,  in  any  case  where  an  express  contract  would  for  any 
reason  be  invalid.  The  law  will  not  make  that  valid  without 
a  writing  which  the  law  requires  should  be  in  writing. 

Contracts  void  under  the  statute  of  frauds  will  sometimes  be 
specifically  enforced  in  equity,  not  because  they  are  treated  as 
valid,  but  for  the  prevention  of  fraud. 

This  is  not  an  equitable  action  for  the  specific  performance 
of  any  contract  or  to  compel  the  execution  of  a  valid  lease  or 
contract  on  the  part  of  the  defendant  No  such  relief  was 
claimed  in  the  complaint  or  upon  the  trial.  The  action  is  to 
recover  damages  for  the  breach  of  an  alleged  valid  agreement, 
and  to  maintain  it  the  plaintiflE  must  show  a  valid  agreement. 

The  claim  of  the  plaintiflF  that  he  was  entitled  to  the  benefit 
of  the  contract  for  the  whole  of  the  year  subsequent  to  Decem- 
ber 30,  1880,  upon  the  ground  that  there  was  an  implied  con- 
tract for  the  whole  of  that  year,  is  also  unfounded.  If  the  cars 
had  been  real  estate  leased  to  him,  his  claim  would  have  foun- 
dation. A  tenant  of  real  estate,  permitted  to  hold  over  after 
the  expiration  of  his  tenancy,  may  hold  for  another  year  upon 
the  same  terms.  The  landlord  has  his  option  to  treat  the  ten- 
ant as  a  trespasser  or  as  a  tenant  for  another  year.  But  if  he 
takes  rent,  or  otherwise  assents  to  the  holding  over,  then  the 
tenant  has  the  rights  of  a  tenant  for  another  year.  {Schuyler  v. 
Smith,  51  N.  Y.  309.)  These  are  technical  rules  applicable  to 
real  estate,  which  have  never  been  applied  to  personal  property, 
and  so  it  was  held  in  Chamberlain  v.  Pratt  (33  N.  Y.  47). 
To  the  reasoning  of  that  case  nothing  needs  to  be  added.  By 
using  the  cars  after  the  expiration  of  the  first  term  of  two 
years,  the  plaintiff  acquired  no  new  rights.  It  was  always  in 
the  power  of  the  defendant  to  put  an  end  to  his  occupancy  of 
its  cars  at  any  time. 

The  plaintiff  also  invokes  the  doctrine  of  estoppel  in  pais 
against  the  defendant,  but  I  see  no  basis  for  it  to  rest  upon. 
For  aught  I  can  see  his  damage  and  his  embarrassment  would 
have  been  just  as  great  if  it  had  removed  the  advertisement 
from  its  cars  on  the  30th  day  of  December,  1880.  It  did 
nothing  to  mislead  him.     He   knew  that  his  contract  had 
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expired,  and  that  be  was  using  the  cars  at  the  will  of  the  de- 
fendant, and  it  simply  exercised  a  right  which  he  was  bound  to 
know  it  had. 

Therefore,  without  giving  our  reasons  at  greater  length,  we 
are  of  opinion  that  the  judgment  is  right  and  should  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Ebenezee  Kellum,  as  Supervisor,  etc..  Respondent,  v.  Joseph 
W.  Clabk  et  al..  Appellants. 

In  an  action  upon  the  bond  of  an  overseer  of  the  poor  it  is  essential  to 
show  as  against  the  sureties,  not  merely  that  their  principal  was  indebted 
to  the  town,  but  that  such  indebtedness  arose  by  reason  of  not  account- 
ing for  money  actually  received  by  him  during  the  term  for* which  the 
sureties  stood  bound. 

In  such  an  action  it  appeared  that  C,  the  overseer,  held  the  office  the  term 
preceding  that  for  which  the  bond  was  given.  Plaintiff  gave  in  evidence  a 
certificate  of  the  board  of  town  audit,  which,  after  stating  that  they  had 
examined  C.'s  accounts,  and  after  stating  the  receipts  and  disbursements, 
added  that  it  left  <*  a  balance  in  his  hands  amounting  to  $600.97."  This 
result  was  reached  by  charging  an  item  stated  in  the  account  as  "  balance 
from  last  year,  $831.02."  C,  as  a  witness  for  plaintiff,  testified  that  this 
item  was  received  by  himduring  his  first  term,  and  was  then  spent  for  his 
own  use,  so  that  none  of  it  was  in  his  possession  after  commencement  of 
or  during  the  term  for  which  the  bond  was  given.  Plaintiff  also  gave  in 
evidence  a  copy  of  C.'s  account  for  the  year,  verified  by  him,  which  showed 
a  balance  due  the  town  as  stated  in  the  certificate.  In  the  verification  the 
balance  was  stated  to  be  $521.30,  and  to  be  in  C.'s  hands.  Hdd,  that  the 
evidence  was  insufficient  to  sustain  a  recovery  against  the  sureties. 

Defendants  offered  to  show  on  trial  that  the  members  of  the  board  of  town 
audit  knew,  when  they  made  the  certificate,  that  the  balance  stated  as  in 
C.'s  hands  was  not  in  fact  in  his  possession,  but  had  been  expended  for 
his  own  purposes  ;  this  offer  was  rejected.  Held  error  ;  that  if  the  cer- 
tificate was  competent  as  evidence,  as  to  which  qtuBre,  the  testimony  of- 
fered was  proper  to  impeach  it. 

(Argued  October  24, 1884  ;  decided  November  25,  1884.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  September  14,  1881,  which  affirmed  a  judgment  in  favor 
of  piaintiflE,  entered  upon  a  decision  of  the  court  on  trial  with- 
out a  jury. 

This  action  was  brought  by  plaintiff  as  supervisor  of  the 
town  of  Hempstead,  Queens  county,  upon  an  official  bond 
given  by  defendant  Clark  as  overseer  of  the  poor  in  said  town. 
The  sureties  on  the  bond  alone  appeared  and  answered.  The 
material  facts  are  stated  in  the  opinion. 

Samuel  Hand  for  appellants.  The  sureties  upon  the  bonds 
of  a  public  officer  are  liable  only  for  defaults  committed  by 
him  aftier  the  commencement  of  the  term  of  office  for  which 
they  becamQ  his  sureties.      {Bissell  v.  Saxton^  66  N.  T.  55 ; 

U,  S,  V.  Boyd,  15  Peters,  187 ;  Vivian  v.  Otis,  24  Wis.  518 ; 
Thoinaon  v.  McGregor,  81  N.  Y.  592.)  The  account  of  the  over- 
seer was  improperly  admitted.  It  was  not  evidence  against  the 
defendant.  It  was  an  admission  after  the  event  made  after 
the  year  had  expired,  a  fortiori  the  auditor's  certificate  was 
improper.  {Hatch  v.  Elkins,  63  N.  Y.  489 ;  Hon  v.  Perry, 
14  Hun,  409.)  The  condition  of  the  bond  •'  that  said  clerk 
should  *pay  and  account  according  to  the  law  all  moneys 
which  shall  come  into  his  hands  as  such  overseer  of  the  poor,' " 
referred  to  the  year  1876,  and  cannot,  by  implication  or  other- 
wise, be  made  to  refer  to  any  previous  year.  {Oetty  v.  Binase, 
49  N.  Y.  385  ;    WaUh  v.  Budlin,  10  Johns.  180  ;  Penoyer  v. 

Wat8on,  16  id.  100;  Blaaell  v.  Saxton,  66  K  Y.  55.) 

Jno.  e/.  Armstrong  for  respondent.  The  presumption  both 
of  fact  and  law  is  that  the  overseer  retained  in  liis  own  hands 
the  balance  unaccounted  for.  {Fa/ie  v.  Whipple,  39  N.  Y. 
394.)  His  account  and  the  audit  by  the  town  board  shows  that 
he  had  the  money.  {Morley  v.  Board  of  Metamora,  78  111. 
294 :  20  Am.  Rep.  266 ;  Baker  v.  Preston,  1  Gill.  235 ;  State 
v.  Grammar,  29  Ind.  530 ;  Boone  Go,  v.  Jones,  54  Iowa,  699 ; 
U.  S.  V.  Boyd,  5  How.  50 ;   Bissell  v.  Saxton,  66  N.  Y.  55; 
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Sub  V.  Brisioly  15  Hun,  161;  Suh  v.  Clarkey  25  id.  282.)  If 
the  money  was  held  by  Clarke  at  the  time  of  giving  the  bond 
in  suit,  his  failure  to  pay  and  account  for  the  money  so  secured 
was  a  breach  of  the  condition,  and  the  sureties  are  liable. 
{Board  of  Education  v.  Fonda^  77  N.  Y.  350.) 

Danfobth,  J.  This  is  an  action  against  Clark,  overseer  of 
the  poor  of  the  town  of  Hempstead,  and  sureties  on  liis  official 
bond  for  the  years  1876-1877,  for  not  paying  over  to  his  suc- 
cessor $600.97,  which  it  is  alleged  he  received  during  that  year. 
The  plaintiff  had  judgment,  and  from  it  the  sureties  appealed. 

Two  questions  are  presented :  First,  whether  evidence  offered 
by  them  was  improperly  rejected.  Second.  Whether  there  is 
evidence  which  in  any  aspect  sustains  the  recovery.  It  appeared 
that  Clark  held  the  same  office  during  the  year  1875-'76,  and 
became  his  own  successor.  (I)  The  plaintiff  put  in  evidence 
a  certificate,  dated  April  28,  1877,  signed  by  the  persons  de- 
scribed as  composing  the  board  of  town  audit,  to  tbe  effect 
that  on  that  day  they  examined  the  accounts  of  Clark  and 
found  that  he  had  received  from  all  sources  $2,358.92,  and  paid 
out  $1,757.95,  "  leaving  a  balance  in  his  hands  amounting  to 
$600.97."  This  result  was  reached  by  charging  him  with  an 
item  stated  in  his  account  in  these  words :  "  1876,  March  31 ; 
Balance  from  last  year,  $831.92."  Clark  was  a  witness  for  the 
plaintiff,  and  had  already  testified  that  this  item  was  received 
during  his  first  official  term,  and  was  then  spent  in  his 
own  purposes,  so  that  it  was  not  in  his  possession  during  the 
year  for  which  appellants  were  sureties,  and  the  defendants  in 
the  course  of  the  same  examination  offered  to  show  by  him,  in 
substance,  that  when  the  audit  and  certificate  were  made,  the 
board  and  other  town  officers  constituting  the  board  of  audit 
knew  that  fact,  and  that  the  money  called  for  by  this  item  was 
not,  at  the  time  stated,  in  his  hands.  It  seems  to  be  assumed 
by  the  appellants  that  the  certificate  was  admissible  in  evidence, 
and,  therefore,  we  do  not  consider  that  question,  but,  if  it  were, 
we  think  the  testimony  offered  to  impeach  it  should  have  been 
admitted.     It  would  have  sliown  not  merely  an  irregularity. 
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but  that  tlie  proceedings  for  audit  were  collusive  and  fraudulent. 
In  that  case  whether  they  are  regarded  as  judicial  or  otherwise, 
they  were  vitiated  and  could  avail  nothing  for  or  against  the 
parties  affected  by  them. 

(2.)  As  to  the  evidence  against  the  sureties  :  It  was  essential 
to  show  not  merely  that  Clark  was  in  fact  indebted  to  the  town, 
but  that  such  indebtedness  arose  by  reason  of  not  accounting 
for  money  actually  received  during  the  term  for  which  they 
stood  bound.  (Bissdl  v.  Saxton,  66  N.  Y.  60.)  The  first  item 
of  evidence  produced  by  the  plaintiff  was  Clark's  account  for 
1876,  showing  a  balance  due  the  town  of  $600.97,  but  the  verifica- 
tion of  the  account  stated  the  balance  to  be  $521.30.  Then  came 
the  certificate  of  the  town  auditors  already  referred  to,  stating 
the  balance  at  the  first-named  sum.  After  that  Clark  was  called 
as  a  witness  by  the  plaintiff,  and  being  shown  a  book  of  ac- 
count, identified  it  as  referring  to  his  accounts  as  overseer  of 
the  poor,  and  asked  by  plaintiff's  counsel,  this  book  "  shows  the 
amount  of  receipts  and  disbursements,  does  it  not? "  said  '*  it 
does."  The  first  item  with  which  he  stands  charged  is  the  one 
of  $831.92  above  quoted,  and  his  attention  being  called  to  it 
on  cross-examination,  he  said  he  spent  it  for  his  private  use 
in  1875,  and  that  none  of  it  was  in  fact  on  hand  at  the  com- 
mencement of  the  year  1876  ;  that  all  other  moneys  in  the  ac- 
count had  been  expended  as  shown  by  the  book,  and  accounted 
for. 

The  trial  court  found  in  substance  that  this  sum  was  received 
by  Clark  during  his  second  term,  and  it  is  objected  by  the  defend- 
ants that  there  is  no  evidence  to  sustain  this  conclusion.  Clark's 
testimony  is,  as  we  have  seen,  against  it,  and  he  was  the  only 
witness  in  the  case.  The  paper  marked  "  Statement  of  Clark, 
overseer  of  the  poor  of  the  town  of  Hempstead,"  appears  to  have 
been  a  copy  of  his  book  laid  before  the  board  of  town  auditors 
in  pursuance  of  section  52,  title  1,  part  1,  chapter  20, 1  Revised 
Statutes.  It  was  verified  on  the  23d  of  April,  1877,  and  is  of 
course  evidence  against  Clark  as  to  the  amount  due  from  him. 
As  to  the  item  in  question,  however,  it  is  of  no  force  against  his 
sureties.  It  is  a  declaration  merely  of  a  past  transaction,  and  not 
SiCKELS  —  Vol.  LII.  50 
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resgestw.  {Hatch  v.  Mkim,  65  N.  Y.  489  ;  1  Greenl.  Ev.,  §  187.) 
Nor  is  the  transaction  which  it  narrates  "  the  receipt"  or  hold- 
ing of  money.  The  words  "  balance  from  last  year,"  standing 
alone,  are  referable  to  the  state  of  account,  and  rather  show  the 
amount  necessary  to  make  that  account  even,  than  the  actual 
possess^ion  or  receipt  at  that  time  of  the  sum  named.  They 
show  an  indebtedness  of  $831.92,  but  nothing  more,  and  so 
construed  are  consistent  with  Clark's  testimony  that  the  item 
arose  from  the  transaction  of  the  year  previous.  The  state- 
ment at  the  end  of  the  account  of  the  balance  due  the  town  is 
a  deduction  from  its  debit  and  credit  sides,  not  called  for  by 
statute,  and  adds  no  force  to  the  entry  of  the  item.  So  with 
the  verification.  The  declaration  of  the  balance  due,  and  that 
it  is  ''  in  my  hands,"  is  the  admission  of  the  overseer  alone  and 
can  affect  no  one  else.  The  entry  in  the  book  of  account  was 
the  admission  of  Clark,  and  if  evidence  against  the  sureties  at 
all,  was  so  because  made  in  the  coui'se  of  official  duty.  But  it 
was  open  to  explanation  and  when  received  in  evidence,  the 
plaintiff's  own  witness,  Clark,  who  made  the  entry,  had  so  ex- 
plained it  as  to  show  it  did  not  represent  money  actually  re- 
ceived by  him  or  in  his  hands  at  that  time.  The  book,  therefore, 
must  be  accepted  with  the  explanation,  and  so  taken,  its  entry 
is  of  no  force  against  the  sureties.  Every  other  piece  of  testi- 
mony turns  on  this.  The  statement  was  a  copy  of  the  book  ac- 
count ;  the  affidavit  and  the  certificate  have  no  other  founda- 
tion. The  item  in  the  account  is  really  the  only  testimony 
which  in  any  degree  tends  to  support  the  cause  of  action, 
and  that,  when  explained,  is  taken  away. 

The  case,  therefore,  is  not  one  of  contradictory  evidence  to  be 
weighed  by  the  trial  court,  but  of  no  evidence  oji  one  side  of 
the  proposition  and  some  against  it.  Without  this  item  it  is 
conceded  that  the  moneys  which  came  to  the  hands  of  the  over- 
seer of  the  poor  during  his  second  term  were  fully  accounted 
for  as  having  been  paid  out  according  to  law,  and  as  the  appel- 
lants were  sureties  for  that  term  only,  they  cannot  bo  held 
liable  for  defaults  committed  by  him  before  its  commencement 
{Bissell  v.  /Saxtouy  supra,) 
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We  think  both  questions  should  be  answered  in  favor  of  the 
appellants.  The  learned  counsel  for  the  respondent,  however, 
now  argues  that  even  if  Clark  spent  "  the  money  in  1875,"  his 
Buret ius  for  the  year  1876  may  still  be  holden,  because  he  did 
not  render  a  "just  and  true  account,"  and,  therefore,  failed  to 
discharge  the  duties  of  his  office.  This  is  not  the  cause  of  ac- 
tion stated  in  the  complaint,  nor  was  it  before  the  trial  court 
on  that  theory.     It  cannot  be  considered  here. 

Judgment  of  General  and  Special  Terms  reversed  and  new 
trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgments  reversed. 


Ezra  W.  Acer,   Appellant,  v.  Levi  Hotchkiss,  Impleaded, 
etc.,  Respondent. 

Thomas  Bakes  et  al..  Appellants,  v.  Levi  Hotchkiss,  He- 

spondent. 

The  doctrine  of  sabrogation  should  only  be  applied  when  justice  wiU  be 
promoted  thereby. 

One  who  is  a  volunteer  may  not  invoke  its  aid,  as  he  can  establiuh  no 
equity;  to  entitle  him  to  its  benetit,  he  must  have  paid  upon  request  or 
as  surety,  or  to  protect  his  own  rights. 

A  party  entitled  to  rescind  a  contract  on  the  gronnd  of  fraud  loses  that 
right  by  bringing  an  action  to  enforce  the  contract  after  knowledge  of 
the  fraud. 

In  an  action  to  foreclose  a  mortgage,  it  appeared  that  it  was  given 
by  defendant  N.,  to  secure  a  portion  of  the  purchase-money  of  the 
mortgaged  premises.  N.  at  the  same  time  executed  to  plaintiffs  an- 
other mortgage  upon  the  same  premises  to  secure  the  performance  of 
certain  covenants  on  his  part  forming  part  of  the  contract  of  purchase. 
In  pursuance  of  an  agreement  to  that  effect,  N.  subsequently  conveyed 
the  premises,  the  purchasers  giving  their  bond,  secured  by  mortgage  on 
the  premises,  for  the  purchase-money,  and  said  bond  and  mortgage  were 
assigned  to  defendant  H.,  who  gave  to  the  purchaser  his  obli|?atton  by 
which  he  covenanted  "  to  pay  off  an^  discharge  "  the  mortgage  in  suit, 
the  amount  of  which  was  deducted  from  the  sum  agreed  to  be  paid  for 
the  assignment.     H.  and  the  purchasers  were  induced  to  enter  into  and 
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perform  the  contract  by  fraudulent  representations  on  the  part  of  N. 
that  plaintiff's  second  mortgage  had  been  substantially  satisfied.  H., 
with  knowledge  of  the  fraud,  foreclosed  his  mortgage  for  the  full 
amount,  alleging  in  his  complaint  that  he  was  able  and  willing  to  pay 
plaintifiTs  mortgage,  and  on  foreclosure  sale  bid  in  the  premises  and  en- 
tered  up  judgment  against  the  mortgagors  for  the  deficiency  ;  he  also 
offered  to  pay  plaintiff  the  full  amount  of  the  mortgage  in  suit  in  case 
the  latter  would  assign  the  same,  which  offer  was  declined.  H.  then  paid 
an  installment,  due,  stating  that  he  paid  it  as  surety,  and  claimed  a 
right  of  subrogation  to  the  extent  of  the  sum  so  paid.  This  right 
he  set  up  in  this  action,  ffdd,  that  the  claim  was  untenable,  and 
plaintiff's  acceptance  of  the  money  was  not  ah  admission  of  such  claim; 
that,  by  the  contract,  H.  was  bound,  not  simply  as  a  surety,  or  to  pay 
when  furnished  with  money  by  payments  upon  the  bond  and  mortgage 
assigned  to  him,  or  to  carry  the  debt  until  they  became  due,  but  to  pay 
and  discharge  plaintiff^s  bond  and  mortgage  absolutely  and  independent 
of  the  assigned  securities  ;  that  he  lost  his  right  to  rescind  the  contract 
by  seeking  to  enforce  it  after  knowledge  of  the  fraud,  and  had  no  equi- 
ties entitling  him  to  subrogation. 

Where  a  defendant  in  an  action  on  contract  sets  np  in  his  answer  facts 
which  faU  as  a  defense,  but  which  establish  an  equitable  right  of  set-off, 
and  such  facts  are  proved  without  objection  on  the  trial,  and  are  found 
by  the  court,  defendant  is  entitled  to  the  benefit  thereof,  although  the 
averments  in  his  answer  are  not  characterized  as  a  count^r-claim. 

Eq.  L.  Ass.  Soe.  v.  Cuyler  (75  N.  Y.  611),  Bates  v.  Rosekrans  (87  id.  412), 
Muldoon  Y.  Blaektffell  (84  id.  646),  distinguished. 

(Argued  October  80,  1884  ;  decided  November  25,  1884.) 

The  appeal  in  the  action  first  entitled  is  from  a  judgment  of 
the  General  Terra  of  tlie  Supreme  Court,  in  the  fourth  judi- 
cial department,  entered  upon  an  order  made  the  second  Tues- 
day of  June,  1882,  which  affirmed  a  judgment  entered,  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

The  appeal  in  the  action  second  above  entitled  is  from  a 
judgment  of  said  G-eneral  Term,  entered  upon  an  order  made 
at  the  time  above  stated,  which  reversed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  trial  court,  and 
directed  judgment  for  defendant. 

The  action  lirst  entitled  was  brought  to  foreclose  a  mortgage 
executed  by  defendant  George  "W.  Nichols,  upon  a  farm  in 
Darien,  Genesee  county  given  to  secure  a  bond  for  $2,583. 
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The  answer  of  defendant  Hotchkiss,  who  alone  defended, 
conceded  the  amount  claimed  to  be  due,  but  claimed  that  the 
first  installment,  $583,  and  interest  on  the  whole  sum  paid  by 
Hotchkiss  to  plaintiff,  is  still  a  valid  lien  upon  said  premises, 
and  duo  to  said  Hotchkiss,  and  asked  that  the  decree  of  fore- 
closure should  also  provide  for  payment  thereof  out  of  the  avails 
of  the  real  estate,  with  interest  and  costs. 

The  action  second  above  entitled  was  for  an  alleged  breach 
of  a  covenant  in  a  bond  executed  by  defendant,  by  which  he 
covenanted  to  pay  and  discharge  the  bond  and  the  mortgage, 
to  foreclose  which  the  first  action  was  brought.  Defendant 
set  up  as  a  defense  substantially  the  facts  found. 

The  facts  found,  so  far  as  material,  are  as  follows : 

In  February,  1875,  Acer,  the  plaintiff  in  the  first  action,  con- 
veyed the  premises  in  question  to  George  W.  Nichols,  taking 
the  bond  and  mortgage  in  suit  to  secure  part  of  the  purchase- 
money.  He  also  agreed  to  receive  in  exchange  other  real  es- 
tate, and  took  of  Nichols  his  bond  secured  by  mortgage  on  the 
same  premises,  covered  by  the  first  mortgage,  the  condition  of 
the  bond  being  that  Nichols  should  convey  certain  lots  to  Acer 
within  one  year,  do  certain  things  in  completing  the  buildings, 
and  pay  off  certain  mortgages  on  lots  conveyed  on  said  prop- 
erty, and  hold  plaintiff  harmless  therefrom,  and  in  case  he  failed 
to  do  so,  he  was  to  be  liable  to  plaintiff  for  the  sum  of  $6,390. 

Nichols  soon  after  executed  to  defendant  Hotchkiss  two 
mortgages  on  the  farm,  one  of  $1,000  and  one  of  $1,500. 

In  April,  1875,  Nichols  made  a  contract  with  defendants, 
Baker  and  Wooster,  to  sell  and  convey  the  farm  to  them,  who  as  a 
part  of  the  purchase-money  gave  him  their  bond  and  a  mortgage 
on  said  farm  for  $7,500.  Nichols  agreed  to  get  Hotchkiss  to  dis- 
charge his  two  mortgages,  and  to  give  the  purchasers  his  bonds 
conditioned  to  pay  the  $2,583  bond  and  mortgage.  This  Hotch- 
kiss agreed  to  do  as  part  of  the  consideration  of  the  assignment 
to  him  of  the  $7,500  bond  and  mortgage.  Hotchkiss  thereupon 
made  and  executed  his  bond  to  Baker  and  Wooster,  conditioned 
asfollows :  (After  reciting  the  Acer  mortgage  and  the  amount) 
"  which  said  Hotchkiss  hereby  covenants  and  agrees  to  pay  off 
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and  discharge  as  the  same  becomes  due,  both  principal  and  in- 
terest." The  bond  Nichols  delivered  to  Baker  and  Wooster, 
with  a  deed  of  the  premises;  received  their  bond  and  mort- 
gage of  $7,500,  which  lie  assigned  to  Ilotclikiss,  who  delivei*ed 
to  Nichols  discharges  of  the  mortgages  held  by  him,  the  amount 
of  which  and  of  the  $2,583  bond  and  mortgage  were  deducted 
from  the  $7,500,  and  Hotchkiss,  on  receipt  of  the  assignment, 
paid  to  Nichols  the  residue.  Hotchkiss  was  induced  to  take  the 
assignment,  and  Baker  and  Wooster  to  make  the  purchase,  by 
false  and  fraudulent  representations  on  the  part  of  Nichols 
to  the  effect  that  the  conditions  in  the  $0,390  bond  had 
been  mainly  performed,  also  that  other  security  which  he  gave 
to  said  purchasers  to  indemnify  them  against  such  bond  was 
ample.  Hotchkiss,  with  the  knowledge  of  the  fraud,  foreclosed 
his  mortgage,  bid  in  the  premises  on  foreclosure  sale,  and  ob- 
tained judgment  for  a  deficiency  against  the  mortgagors  and 
against  Nichols,  who  in  his  assignment  had  guaranteed  pay- 
ment thereof. 

When  the  first  installment  upon  the  bond  and  mortgage  in 
suit  became  due,  Hotchkiss  offered  to  pay  plaintiff  the  full 
amount  of  the  bond,  in  case  he  would  assign  to  him  the  bond 
and  mortgage ;  this  plaintiff  refused  to  do,  and  commenced  a 
foreclosure  suit ;  Hotchkiss  thereupon  paid  the  amount  due  and 
costs,  notifying  plaintiff  tliat  he  paid  it  as  surety  and  that  he 
claimed  the  right  to  be  subrogated  to  that  amount  of  the  mort- 
gage security.     Further  facts  appear  in  the  opinion. 

//.  n.  Woodward  for  appellants.  It  was  error  to  hold 
that  Hotchkiss,  by  giving  liis  bond  to  pay  the  $2,583  bond 
and  mortgage  of  Acer,  became  or  acted  as  surety,  and  as  sucli, 
had  the  right  of  subrogation  to  the  Acer  mortgage.  {Qridley 
V.  Gridley,  2^  N.  Y.  130;  Oalvo  v.  Dwms,  73  id.  211 ;  Pair 
mer  v.  Purdy,  83  id.  147 ;  Millerd  v.  Thorn,  56  id.  402 ; 
Colgrove  v.  Tallman,  67  id.  95 ;  Garnsey  v.  Rogers^  47  id. 
239 ;  Murray  v.  Hand.  3  Johns.  Ch.  569 ;  Sanger  v.  Wood^ 
id.  416.)  Acer  could  enforce,  as  against  Hotchkiss,  the  agree- 
ment to  pay  his  mortgage,  as  Hotchkiss  had  made  himself  the 
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principal  debtor.  {Thorp  v.  Keokuk  Coal  Co.^  48  N.  Y.  253; 
Dingledien  v.  Third  Ave.  li,  R,  Co.^  37  id.  575;  Calvo 
V.  Davis,  8  Hun,  222;  75  N.  Y.  216;  Lawrence  v.  Fox, 
20  id.  268;  Burr  v.  Beers,  24t  id.  179;  Paine  v.  Jones,  14 
Hun,  579;  affirmed,  76  N.  Y.  274;  Richard  v.  Sanderson, 
41  id.  79 ;  VarnbeU  v.  Smith,  71  id.  28 ;  Hand  v.  Kennedy, 
83  id.  149 ;  Hutchings  v.  Miner,  46  id.  456 ;  Vrooman  v. 
TWrn^r,  69  id.  280-284;  TFi/^rc?  v.  7%^?m,  56  id.  402; 
Oolgrove  v.  Tollman,  67  id.  95.)  Acer  has  been  guilty  of  no 
fraud,  and  should  not  be  put  in  a  worse  position  by  the  fraud 
of  others  where  he  is  not  a  party  to  it.  (Hilliard  on  Mort- 
gages [2d  ed.],  313,  §  35 ;  Copis  v.  Middleton,  1  Turn.  &  R. 
231  ;  Hodgson  v.  Shaw,  3  McK.  &  K.  195 ;  Williams  v.  Owens, 
13  Sim.  597 ;  Twomhly  v.  Cassidy,  82  N.  Y.  155 ;  Sandford 
V.  McLean,  3  Paige,  117,  122.)  As  Hotchkiss  had  made  him- 
self the  principal  debtor,  the  bond  and  mortgage  of  Acer's  be- 
came the  debt  of  Hotchkiss,  and  he  could  discharge  his  obliga- 
tion to  Nichols  and  Baker  and  Wooster  in  no  other  way  but 
by  paying  it.  {Roe  v.  Baker,  82  N.  Y.  435  ;  G(x>ley  v.  Howe 
Machine  Co.,  53  id.  620.)  The  fraud  of  Nichols  in  inducing 
Hotchkiss  to  enter  into  this  arrangement  does  not  in  any  way 
affect  the  rights  of  the  parties.  {Kennedy  v.  Thorp,  51  N.  Y. 
174;  Arnold  v.  NichoU,  64  id.  117 ;  Cobb  v.  Hatfield,  46  id. 
533;  Arnold  v.  Lyman,  17  Mass.  400;  Putnam  v.  Fields  103 
id.  556  ;  ^tna  Bk.  v.  Fourth  Nat,  Bh,  46  N.  Y.  82  ;  28  Ind. 
44 ;  38  Mich.  55.)  Nichols  had  covenanted  with  Baker  and 
Wooster  to  dear  the  land  of  the  Hen  of  this  mortgage.  Nichols 
liad,  therefore,  no  equity  that  would  permit  him  to  enforce  it 
Jigainst  the  land.  Hotchkiss,  his  assignee,  could  not  have  a 
better  right  to  enforce  it  against  the  land  than  Nichols  had,  as 
whatever  rights  or  equities  he  had,  he  acquired  from  Nichols 
l)y  the  assignment  of  the  J7,500  mortgage.  {Oreen  v.  Warnick, 
«4  N.  Y.  220;  53  How.  Pr.  317  ;  58  id.  207.)  The  action  of" 
foreclosure  brought  by  Hotchkiss,  if  it  has  any  bearing  on  this 
«ase,  is  res  adji^icata  against  the  defendant  Hotchkiss,  in  this 
Action.  (  Verplanck  v.  Van  Buren,  76  N.  Y.  247,  257;  Smith 
Y.  Smithy  79  id.  634.)     This  action  was  properly  brought. 
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There  was  a  breach  of  the  bond  which  the  plaintiffs-  held,  and 
they  were  damnified.  The  measure  of  damages  was  the 
amount  due  and  unpaid  upon  the  Acer  bond  and  mort- 
gage, and  interest  which  the  defendant  had  bound  himself 
to  pay  on  the  first  day  of  March,  1877.  {Rector  of  Trinity 
Church  V.  Higgina,  48  X.  Y.  532  ;  Kohler  v.  Mattage,  72  id. 
259.)  The  answer  sets  forth  no  defense  to  the  action.  It  al- 
leges no  counter-claim  and  plead;j  no  set-off,  and  the  facts 
proved  and  found  by  the  learned  justice  neither  constitute  a 
counter-claim  nor  any  defense  to  this  action.  {Palmer  v.  Purdy^ 
83  K  T.  147;  Colgrove  v.  TaUrmn,  67  id.  95.)  The  defend- 
ant Hotchkiss,  by  giving  his  bond,  as  he  did,  became  the  prin- 
cipal debtor  for  the  Acer  mortgage.  {Campbell  v.  Smithy  71 
N.  Y.  28 ;  Comstock  v.  Drohan^  id.  9 ;  Pains  v.  Jonea^  14 
Hun,  579 ;  affirmed,  76  N.  Y.  274 ;  Lawrence  v.  Fox,  20  id. 
268 ;  Buj^r  v.  Beers,  24  id.  178;  Thorp  v.  Keokuk  Coal  Co., 
48  id.  253 ;  Dingeldein  v.  Third  Ave.  R.  R.  Co.,  87  id. 
575,  577 ;  Rector  of  Trinity  Church  v.  Higgins,  48  id.  532 ; 
Thomas  v.  Allen,  1  Hill,  146 ;  Churchill  v.  Hun^t,  3  Denio, 
321 ;  Pardee  v.  Treat,  82  N.  Y.  385 ;  Palmer  v.  Purdy,  83 
id.  147.)  The  fraud  of  Nichols  is  no  defense,  for  the  defend- 
ant is  estopped  from  setting  it  up  by  foreclosing  his  mortgage, 
and  taking  all  the  benefits  he  was  entitled  to  under  it.  {Ken- 
nedy V.  Thorp,  51  N.  Y.  174 ;  Arnold  v.  NichoU,  64  id.  117 ; 
CoHb  V.  UatfieU,  46  id.  533.) 

Angus  McDonald  for  respondent.  The  parties  to  these  two 
actions  were  each  and  all  parties  to  the  action  of  foreclosure 
brought  by  Hotchkiss,  and  all  having  appeared,  answered  and 
defended  therein,  and  all  these  actions  having  arisen  out  of  the 
same  transaction,  not  only  the  decree  therein,  but  also  all  find- 
ings of  facts  therein  litigated,  are  final  and  conclusive  against 
all  parties  to  these  actions.  {Krekder  v.  Ritter,  62  N.  Y.  873 ; 
71  id.  601 ;  88  id.  654.)  Any  facts  can  be  set  up  as  a  defense 
existing  before  answer.  (Code,  §  500 ;  Lyons  v.  Brooks,  2 
Edw.  Ch.  110;  Beals  v.  Camion,  3  How.  Pr.  414.)  If  the  facts 
pleaded  and  proven  constitute  a  good  defense  by  way  of  counter- 
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claim  only,  it  would  be  available  as  a  defense  in  this  action. 
{Eq.  Z.  A88.  Soc.  V.  Cuyler,  75  N.  T.  511 ;  Isham  v.  Davisofiy 

52  id.  237 ;  Mvldoon  v.  BlaokweU,  84  id.  646  ;  BcUes  v.  Rose- 
krana,  37  id.  412;  Code,  §§  509,  1207;  Watson  v.  PeopU,  87 
X.  Y.  561;  Van  Brunt  v.  Day^  81  id.  254;  Springer  v. 
Dvryer^  50  id.  22 ;  92  id.  217.)  There  was  no  breach  of  con- 
tract. {Rogers  v.  Smithy  47  N.  Y.  327.)  There  could  be  no 
damages,  either  present  or  prospective.     (Baker  v.  DraTce^ 

53  N.  Y.  211.)  By  executing  this  bond  defendant  did  not  be- 
come the  principal  debtor,  as  between  plaintiffs  and  defendant. 
(47  N.  Y.  234 ;  82  id.  285 ;  69  id.  280 ;  85  id.  30.)  The  plaint- 
iffs were  not  trustees  of  Acer,  {firamsey  v.  Rogers,  47  N.  Y. 
234.)  If  there  were  any  recovery  to  be  had  on  or  relief  from 
the  bopd  of  defendant  (in  suit),  it  should  have  been  sought 
in  the  action  for  foreclosure;  it  cannot  be  made  a  cause 
of  action  in  a  separate  action  between  persons  who  are 
parties  to  that  action.  {Scofleld  v.  Descher,  72  N.  Y.  491.) 
It  having  been  found  in  the  foreclosure  suit  brought  by  Hotch- 
kiss,  that  he  paid  the  first  installment  of  the  $2,583  mortgage 
as  surety  for  the  mortgagor  Nichols,  and  plaintiff  having  been 
a  party  defendant  to  that  action,  the  question  is  res  adjvdicata. 
{Collins  V.  Bennett,  46  N.  Y.  490  ;  Gates  v.  Preston,  41  id. 
113 ;  Smith  v.  Hemstreet,  54  id.  644 ;  Stowdl  v.  Chamherlainy 
60  id.  272.)  Defendant  could  not  be  liable  to  Acer  by  his 
bond  to  pay  this  mortgage,  because  it  was  only  the  promise  of 
a  subsequent  mortgagee  to  pay  a  prior  mortgage.  {Gamsey 
V.  Rogers,  47  N.  Y.  234;  Hardy  v.  Treat,  82  id.  385.)  As 
Baker  and  Wooster  are  not  liable  personally  to  pay,  the  defend- 
ant was  not.  (  Vrooman  v.  Turner,  69  N.  Y.  280  ;  Dunning 
V.  LeaviM,  85  id.  30.)  Nichols,  the  mortgagor,  was  the  princi- 
pal debtor,  and  respondent  being  thus  by  his  bond  compelled 
to  pay,  he  paid  as  surety  for  Nichols,  and  as  such  was  entitled 
to  be  subrogated  to  all  the  right  of  Acer,  p7*o  tanto.  {Barnes 
V.  Cannock,  1  Barb.  392 ;  ThorneUy  v.  Cassidy,  82  N.  Y. 
155.)  On  such  payment  Hotchkiss  became  subrogated  to  all 
the  rights  of  the  plaintiff  as  to  that  amount  of  the  mortgage 
thus  paid  over  to  plaintiff.     {Ellsworth  v.  Lockwood,  42  N.  Y. 
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89,  98  ;  Lewis  v.  Palmer,  28  id.  211\BarnesY.Mott,  16  Abb- 
Pr.  [N.  S.]  57;  Moc/re  v.  Moore,  21  How.  Pr.  211.)  By  vir- 
tue of  such  right  of  subrogation  the  defendant  had  a  right  to 
foreclose  such  mortgage  if  the  plaintiff  had  refused,  making 
plaintiff  a  party  defendant;  hence,  ^  defendant,  he  has  a 
right  to  have  his  claim  included  in  the  decree.  {Norton 
V.  Warren,  3  Edw.  Ch.  106;  Simpson  v.  Satterlee,  64:  N. 
Y.  657;  Burlingame  v.  Trader^  Bk.,  12  Hun,  149.)  In 
order  to  be  subrogated  it  is  not  necessary  for  defendant  to 
pay  the  $6,390  security  mortgage.  (42  N.  T.  89;  Hilliard  on 
Mort.  [4th  ed.]  329,  §§  31-32,  338,  339;  6  N.  T.  Week.  Dig. 
215;  Hodgson  v.  Shaw,  3  M.  &  K.  185 ;  47  N.  T.  233 ;  10 
N.  T.  Week.  Dig.  57.)  The  plaintiff,  Acer,  is  in  no  position 
to  oppose  the  right  of  subrogation  as  claimed  by  Hotchkiss  and 
established  by  the  judgment  under  review.  (47  N.  Y.  233 ; 
Burlinga/me  v.  Traderi  Bk.,  12  Hun,  149.)  Hotchkiss  paid 
to  protect  Baker  and  Wooster,  and  as  surety  for  Nichols ;  hence 
his  right  of  subrogation.     (42  N.  Y.  89.) 

The  opinion  in  the  action  first  entitled  is  as  follows : 

Finch,  J.  The  doctrine  of  subrogation  is  a  device  to  pro- 
mote justice.  We  shall  never  handle  it  unwisely  if  that 
purpose  controls  the  effort,  and  the  resultant  equity  is  steadily 
kept  in  view.  It  might  be  easy  to  use  it  for  the  benefit  of  the 
respondent  if  the  plaintiff  in  the  foreclosure  stood  merely  as 
the  owner  of  the  first  mortgage  with  abundant  security  for  the 
whole  mortgage  debt.  But  he  owns  a  second  and  larger  mort- 
gage upon  the  same  property,  and  whether  on  a  foreclosure  the 
land  would  sell  for  the  full  amount  of  both  to  a  third  person 
paying  the  money  is  not  at  all  certain.  Situated  thus,  any 
payment  upon  the  first  mortgage  increases  Acer's  security  upon 
the  second ;  and  to  that  benefit  he  has  the  right  if  the  pay- 
ment was  in  truth  such,  and  not  in  equity  tantamount  to  a 
purchase  of  so  much  of  the  mortgage  debt.  Subrogation 
awarded  to  Hotchkiss  therefore  affects  Acer,  and  it  ceases  to 
be  material  that  the  other  interested  parties  made  default,  and 
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are  not  here  resisting.  Acer's  two  mortgages  were  practically 
one,  since  they  were  given  by  the  same  man,  at  the  same  time, 
as  part  of  one  transaction,  and  together  represent  the  unpaid 
purchase-money  of  the  very  land  to  which  Hotchkiss  has  now 
acquired  title.  The  latter  took  his  mortgage  and  under  it  the 
land,  subject  to  both  mortgages  of  Acer.  Subrogation  can  do 
Hotchkiss  no  good  except  at  the  expense  of  Acer  by  cutting 
off  part  of  the  purchase-price  due  to  him.  For,  if  the  land 
sells  for  more  than  the  two  mortgages  as  they  stand  reduced  by 
payments,  the  surplus  belongs  to  Hotchkiss,  and  is  larger  by 
the  amount  of  his  payment  which  he  gets  back  in  the  surplus. 
But,  if  it  sells  for  less,  subrogation  hurts  Acer,  and  deprives 
him  of  a  part  of  the  purchase-money  which  otherwise  he  would 
have  secured.  He  has  a  right,  therefore,  to  resist,  and  an  in- 
terest in  resisting  the  claim  of  Hotchkiss  to  be  subrogated,  and 
may  justly  drive  him  to  establish  the  equity  which  must  lessen 
plaintiff's  security  if  Hotchkiss  is  to  gain  a  benefit  at  all. 

One  who  is  only  a  volunteer  cannot  invoke  the  aid  of  subro- 
gation, for  such  a  person  can  establish  no  equity.  (Gana  v. 
ThiemCy  93  N.  Y.  232.)  He  must  have  paid  upon  request,  or 
as  surety,  or  under  some  compulsion  made  necessary  by  the 
adequate  protection  of  his  own  rights.  Hotchkiss  was  bound 
to  put  himself  in  this  attitude  before  the  court  by  some  suffi- 
cient proof,  and  recognizing  the  necessity,  he  undertook  to  do 
so.  One  effoit  in  that  direction  asserted  this :  that  Hotchkiss 
made  his  payment  in  the  character  expressed  of  a  surety  for 
Nichols,  and  Acer  accepted .  the  payment  in  that  character  and 
upon  that  condition,  and  cannot  now  deny  it.  But  the  proof 
on  this  subject  was  contradictory,  and  the  facts  found  do  not 
warrant  such  inference.  Those  facts  are  that  Hotchkiss  of- 
fered to  pay  the  mortgage  in  full  if  Acer  would  assign  it. 
The  latter  refused.  Hotchkiss  then  paid  the  amount  due  and 
told  Acer  "  he  paid  it  as  surety  and  expected  him  to  hold  that 
portion  of  the  mortgage  for  him,  Hotchkiss."  This  finding 
furnishes  no  element  of  admission  or  estoppel.  Acer  plainly 
denied  the  asserted  right  of  Hotchkiss  to  take  and  enforce  the 
mortgage  for  his  own  benefit,  and  in  the  face  of  that  denial 
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Hotclikiss  made  his  payment,  averring  that  a  certain  legal  ef- 
fect would  characterize  and  flow  from  it.  Acer's  acceptance 
of  the  money  was  not  an  admission  of  that  legal  result.  He 
received  it  as  payment  merely,  leaving  Hotchkiss  to  secure,  if 
he  could,  any  right  founded  upon  such  payment.  Putting 
that  alleged  admission  one  side  as  ineffectual,  it  still  remained 
for  Hotchkiss  to  show  the  facts  which  made  him  a  mere 
surety,  or  the  compulsion  which  drove  him  to  the  payment. 
He  could  show  that  only  by  force  of  his  dealing  with  Nichols 
and  with  Wooster  and  Baker.  Out  of  that  dealing  he  became 
a  junior  incumbrancer,  and  obligated  to  pay  the  Acer  mort- 
gage, and  in  the  end  owner  of  the  equity  in  the  Darien  farm. 
His  equitable  right  of  subrogation  grew  out  of  that  contract 
and  is  based  upon  it,  or  else  he  stands  as  a  mere  volunteer. 
Now  by  the  terms  of  the  contract  which  alone  made  him 
junior  incumbrancer,  and  involved  a  request  to  pay,  and  so 
left  him  not  a  mere  volunteer,  by  those  terms  he  was  bound, 
not  only  to  pay,  but  to  discliarge  the  Acer  mortgage  and 
remove  entirely  its  lien  from  the  Darien  farm.  Baker  and 
Wooster  expressly  stipulated  for  this.  They  took  their  deed 
from  Nichols  upon  that  distinct  condition.  They  were  en- 
titled to  have  all  incumbrances  removed,  and  were  carefully 
providing  for  their  removal,  and  gave  their  mortgage  for  $7,500 
to  be  assigned  by  Nichols  to  Hotchkiss,  only  upon  the  faith  of 
the  latter's  express  covenant  to  pay  and  discharge  the  Acer 
mortgage.  A  purchase  of  it  by  Hotchkiss,  or  a  payment  of 
it  by  him  which  saved  its  vitality,  left  their  land  doubly  in- 
cumbered for  the  same  debt.  Nichols  assigned  the  $7,500 
mortgage  to  Hotchkiss  for  a  similar  pui*pose  and  in  the  like 
confidence.  He  was  liable  to  Acer  upon  his  bond,  and  when 
he  sold  the  Baker  and  "Wooster  mortgage  to  Hotchkiss,  he 
allowed  the  latter  to  deduct  from  its  purchase-price  the  Acer 
mortgage  as  assumed  by  him.  Unless  that  mortgage  and 
bond  were  not  only  paid,  but  the  debt  itself  extinguished, 
Nichols  was  made  to  give  Hotchkiss  the  means  of  payment, 
and  yet  be  obliged  to  pay  himself.  It  is  beyond  reasonable 
question  that  all  the  parties  to  the  contract  understood,  and 
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the  contract  itself  required,  that  Hotchkiss  should  discharge 
the  mortgage  and  extinguish  it  as  a  lion  on  the  land  for  the 
protection  of  the  grantees,  and  as  a  personal  debt  for  the 
protection  of  the  grantor.  He  so  covenanted  in  express  terms. 
He  did  it  for  a  valuable  consideration.  His  covenant  was  part 
of  the  purchase-price  of  the  mortgage  tliat  he  bought.  He 
retains  that  consideration  yet.  He  has  foreclosed  the  mortgage, 
bid  in  the  land,  and  taken  judgment  for  a  deficiency.  He 
stands  before  us  enforcing  the  consideration  and  demanding 
its  entire  amount  He  makes  no  offer  to  surrender  any  part 
of  it,  or  to  abate  any  portion  of  his  claim  upon  it.  But  while 
clinging  to  his  consideration,  he  now  seeks  to  avoid  his  cove- 
nant, because  the  consideration  is  of  less  value  than  he  antici- 
pated, and  that  through  the  agency  of  an  equitable  doctrine 
devised  to  promote  justice.  When  he  foreclosed  his  mortgage 
he  did  so  for  the  full  amount,  saying  in  his  complaint  that  he 
was  both  able  and  willing  to  pay  the  Acer  mortgage.  So  that 
the  contract  which  he  invokes  to  put  himself  in  the  position  of 
a  surety  or  junior  incumbrancer,  or  a  pereon  paying  under 
stress  of  imperiled  rights,  so  as  to  be  entitled  to  subrogation, 
itself  shows  that  he  contracted  not  to  be  subrogated,  but  to 
discharge  and  extinguish  the  debt  and  tlie  lien  which  he  now 
seeks  to  keep  alive  and  enforce.  There  is  no  equity  in  help- 
ing a  man  to  break  his  contract  while  he  persistently  keeps 
its  consideration. 

The  view  of  the  General  Term  was  pressed  upon  us  at  the 
argument ;  that  Hotchkiss  merely  agreed  to  "  carry  "  the  Acer 
debt  until  he  was  reimbursed  by  the  $7,500  mortgage.  That 
assumes  that  by  his  contract  he  was  not,  as  he  covenanted,  to 
"  pay  and  discharge "  the  Acer  mortgage,  but  was  to  buy  it 
and  then  "  carry  "  it  until  reimbursement.  Thei*e  is  nothing 
of  the  kind  in  the  terms  of  the  contract,  or  the  intention  of 
the  parties.  The  idea  implies  that  the  Acer  mortgage  was  to 
be  paid  by  Hotchkiss  only  when  Baker  and  Wooster  furnished 
him  the  money  by  paying  their  own.  In  other  words  it  makes 
the  covenants  dependent  one  upon  the  other,  and  assumes  that 
Hotchkiss  could  not  be  liable  upon  his  bond  to  Baker  and 
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Wooster,  except  upon  condition  that  the  latter  paid  their  own. 
No  such  condition  in  any  manner  existed.  Undoubtedly  Hotch- 
kiss  expected  to  be  re-inibursed.  He  took  the  $7,500  mortgage 
in  part  to  secure  that  result,  but  his  rights  to  that  reimburse- 
ment flowed  from  his  covenant  to  "pay  and  discharge"  the  ' 
Acer  mortgage,  which  covenant  was  absohite,  to  be  first  per- 
formed, and  independent. 

That  the  $7,500  mortgage  has  proved  worthless  or  nearly  so 
does  not  help  the  case.  That  result  flowed  from  the  alleged 
fraud  and  falsehood  of  Nichols,  who  represented  that  the  con- 
ditions of  Acer's  second  mortgage  had  been  already  and  would 
be  in  tlie  f utare  so  fulflUed  as  to  extinguish  that  lien.  But 
Hotchkiss  might  have  rescinded  on  the  ground  of  fraud.  He 
might  have  freed  himself  from  his  obligation  and  revived  his 
own  mortgages,  but  to  do  that  would  have  been  compelled  to 
return  the  $7,500  mortgage  to  Nichols,  restoring  what  he  had 
received.  Instead,  he  cliose  to  stand  upon  his  contract,  and  af- 
flrm  it  by  enforcing  it,  and  if  the  result  is  disastrous,  it  fur- 
nishes no  reason  for  allowing  him  to  re-trace  his  steps.  One 
cannot  experiment  upon  a  contract  void  for  fraud,  by  trying  to 
enforce  it  with  knowledge  of  the  fraud,  and  that  result  being 
unsatisfactory,  seeking  at  last  to  rescind  it.  That  is  the  substance 
of  Hotchkiss'  present  position.  If  he  is  subrogated  he  rescinds 
his  own  contract  after  having  with  full  knowledge  sued  to  en- 
force its  consideration,  while  retaining  that  consideration  and 
declining  to  restore  the  other  parties  to  their  original  situation. 

We  have  taken  no  notice  of  the  debate  over  the  quest-ion 
whether  at  any  stage  of  the  transaction  Acer  could  have  main- 
tained an  action  against  Hotchkiss  upon  his  promise  to  pay  the 
mortgage.  Conceding  that  such  liability  never  accrued  affects 
in  no  respect  the  view  we  take  of  the  case ;  for  Acer  is  not  here 
suing  upon  that  promise.  He  insists,  that  even  if  not  liable  to 
him,  Hotchkiss  voluntarily  paid,  and  that  he  has  a  right  to 
hold  the  benefit  of  that  payment  until  Hotchkiss  can  establish 
some  equity  strong  enough  to  deprive  him  of  it.  By  making 
this  payment,  Hotchkiss  stopped  Acer's  foreclosure,  and  in- 
duced the  discontinuance  of  the  action.    He  could  not  have 
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mistaken  or  misunderstood  Acer's  position  ;  and  when  in  seek- 
ing to  show  his  equity  to  be  subrogated,  he  puts  before  us  all 
the  facts  which  demonstrate  that  such  equity  consists  in  per- 
mission to  violate  his  covenant  while  retaining  its  consideration, 
he  establishes  against  himself  our  duty  to  refuse. 

Our  view  of  the  case  is  strengthened  rather  than  weakened 
by  two  other  facts  which  entered  into  the  contract.  On  his 
assignment  of  the  $7,500  mortgage  to  Hotchkiss,  Nichols 
guaranteed  its  payment,  and  gave  another  mortgage  on  other 
property  as  a  guard  against  Acer's  second  mortgage.  That 
collateral  has  been  enforced  and  its  proceeds  applied  to  the  re- 
duction of  such  second  mortgage,  and  Nichols  remains  liable 
under  his  guaranty  for  more  than  the  full  amount  of  the  $7,600 
mortgage,  and  since  he  has  never  in  any  manner  been  released, 
subrogation  would  leave  him  twice  liable  for  the  same  debt 
unless  equity  interfered  by  compelling  as  against  Hotchkiss 
a  reduction  of  the  $7,500  mortgage ;  but  if  that  were  done  it 
would  simply  work  a  partial  rescission  of  the  contract  of  Hotch- 
kiss in  the  face  of  his  positive  and  persistent  affirmance  of  it. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reveraed. 

The  opinion  in  the  action  second  above  entitled  is  as  follows : 

Finch,  J.  The  matters  stated  in  the  answer  did  not  consti- 
tute a  defense.  The  General  Term  gave  tliera  that  force  and 
effect  upon  grounds  against  which  we  have  decided  in  the  fore- 
closure suit  brought  by  Acer.  We  there  held  that  the  cove- 
nant of  Hotchkiss  was  to  pay  and  discharge  the  Acer  mortgage, 
and  not  merely  to  carry  the  debt  till  the  Baker  and  Wooster 
mortgage  became  due.  We  further  held'  that  the  covenant  of 
Hotchkiss  was  independent,  and  payment  of  their  mortgage  by 
Baker  and  Wooster  was  not  a  condition  precedent  to  their  right 
of  action  upon  such  covenant.  Granting  the  assertion  of  the 
General  Term  that  the  two  bonds  were  cotemporaneous  and 
to  be  read  together  as  if  contained  in  one  paper,  it  would  still 
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be  the  case  of  mutual  covenants  in  which  by  the  terms  of 
the  contract  performance  by  Hotchkiss  was  to  be  upon  days 
certain  which  preceded  the  conditions  to  be  performed  by 
Baker  and  Wooster.  The  covenant  by  the  defendant  comes 
within  the  first  branch  of  the  rule  originally  stated  in  Pordage 
V.  Cole  (1  Saunders,  320,  note  4)  that  "  if  a  day  be  appointed 
for  the  performance  of  an  act,  and  such  day  is  to  happen  or 
may  happen  before  the  performance  of  the  act,  which  is  the 
consideration- for  the  first-mentioned  act,  then  the  covenants 
are  considered  mutual  and  independent,  an  action  may  be 
brought  without  averring  performance  of  the  consideration,  for 
it  appears  that  the  party  relied  upon  his  remedy  and  did  not  in- 
tend to  make  the  performance  a  condition  precedent."  {Tomp- 
kins v.  EUiotj  5  Wend.  497.)  The  payment  by  Hotchkiss  of 
Acer's  mortgage  was  stipulated  to  be  made  as  and  when  it  be- 
came due,  and  such  date,  preceded  the  maturity  of  the  $7,500 
mortgage.  {Northrup  v.  NoHhrup^  6  Cow.  296.)  Hotch- 
kiss himself  foreclosed  that  mortgage  without  averring  or  prov- 
ing performance  of  his  covenant,  and  when  in  fact  it  was 
unperformed. 

But  the  defendant  now  insists  that  he  proved  a  counter-claim; 
and  although  he  did  not  plead  it  as  such,  calling  it  by  that 
name,  yet  as  he  did  set  out  the  facts  and  they  were  all  estab- 
lished and  found  in  his  favor  by  the  court,  he  argues  that  he  is 
entitled  to  the  benefit  of  them,  at  least  so  far  as  to  discharge  the 
plaintiffs'  claim  upon  the  bond.  There  is  an  obvious  justice  in 
the  result  tlius  sought  to  be  accomplished.  The  damages  of 
the  plaintiffs  might  well  be  applied,  if  possible,  upon  the  de- 
fendant's unpaid  bond  and  mortgage,  for  it  would  then  result 
in  just  such  a  reduction  of  that  security  as  would  have  been 
made  if  no  covenant  of  Hotchkiss  had  existed  to  pay  the  Acer 
mortgage.  But  the  question  is  one  of  pleading.  We  have 
held  that  the  counter-claim  must  be  described  as  such  where 
the  question  turned  upon  the  want  of  a  reply.  {Eq.  Life  Asa, 
Soc,  V.  CuyleTj  75  N.  T.  511.)  Such  a  rule  is  essential  to  pro- 
tect a  plaintiff  from  being  misled  by  an  answer,  and  to  prevent 
the  snare  of  a  counter-claim  lurking  under  the  cover  of  a  sup- 
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posed  defense,  and  unconsciously  admitted  by  a  failure  to  re- 
ply. We  have  also  held  that  where  the  pleader  himself  char- 
acterized his  facts  alleged  as  a  "  defense  "  he  was  bound  by  the 
choice  which  he  deliberately  made.  {Bates  v.  Roaekrcms^  37 
N.  T.  412.)  We  have  also  ruled  that  the  counter-claim  could 
not  be  asserted  for  the  first  time  on  appeal.  {Middoon  v. 
BlackweU^  84  N.  Y.  646.)  But  that  again  was  an  attempt  to 
get  the  benefit  of  a  failure  to  reply.  In  this  case,  however, 
the  pleader  has  set  out  the  facts  without  at  all  characterizing 
their  effect.  He  left  the  way  open  to  use  them  either  as  a  de- 
fense or  counter-claim.  He  put  no  reliance  upon  the  omission 
to  reply,  but  practically  waived  the  need  of  such  a  pleading, 
and  proved  his  facts  as  if  they  had  been  put  in  issue  by  a  de- 
nial. He  relied  upon  them  at  the  trial  as  sufficient  to  defeat 
the  action  and  asserted  their  effect,  and  in  his  exceptions  to  the 
conclusions  of  law  of  the  trial  court  he  raised  the  question  by 
insisting  "  that  the  facts  proven  on  said  trial  did  constitute 
and  should  have  been  adjudged  a  full  counter-claim  or  defense." 
The  proceedings  on  the  trial  are  not  in  the  return  and  we  have 
no  warrant  for  saying  that  this  exception  was  the  first  effort  to 
raise  the  question.  Now  the  facts  pleaded  and  proved  and 
found  constituted,  if  nothing  more,  at  least  an  equitable  set-off. 
At  the  date  of  the  commencement  of  the  action,  the  defendant 
owed  the  plaintiff  $1,140  and  some  interest  thereon,  and  the 
plaintiffs  owed  the  defendant  at  least  three  payments  of 
semi-annual  interest,  amounting  to  $787.50.  Before  the 
conclusion  of  the  trial  it  was  shown  that  the  mortgage  col- 
lateral to  this  debt  had  been  foreclosed,  and  $1,050  and  some 
interest  found  due,  and  on  a  sale  but  $200  had  been  realized, 
leaving  a  deficiency  due  from  the  plaintiffs  of  $1,113.27  with 
the  whole  $7,500  also  remaining  to  become  due.  This  evidence 
was  given  without  objection.  Now  "  the  general  rule  is  that 
equity  requires  cross-demands  to  be  set  off  against  each  other,  if, 
from  the  nature  of  the  claim  or  the  situation  of  the  parties,  jus- 
tice cannot  otherwise  be  done."  {Coffin  v.  McLean^  80  N.  Y. 
664 ;  Smith  v.  Felton^  43  id.  419.)  Here  there  were,  even 
at  the  commencement  of  the  action,  such  cross-demands.  We 
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dismiss  the  suggestion  that  the  plaintiffs  held  their  claim  as 
tmstees  of  an  express  trust  for  Acer,  because  no  such  trust  was 
contemplated  or  constituted,  and  it  is  probable  that  neither  of 
the  present  parties  were  ever  liable  to  Acer  at  all.  There  were 
cross  demands  held  by  each  party  in  his  and  in  their  own  right, 
due  and  payable  at  the  commencement  of  the  action.  Nichols, 
who  had  guaranteed  the  $7,500  bond  and  mortgage,  was  insol- 
vent. Thatihe  plaintiffs  were  insolvent  was  aUeged  in  the  an- 
swer and  is  conceded  in  their  counsel's  brief ;  and  that  a  part  of 
this  $7,500  bond  and  mortgage  was  intended  to  reimburse 
Hotchkiss  for  the  assumption  of  the  Acer  mortgage  is  beyond 
dispute.  Equity  will  readily  lay  hold  of  facts  like  these  to  es- 
tablish an  offset,  and  so  reach  substantial  justice.  Undoubt- 
edly such  equitable  offset  is  now  embraced  in  the  definition 
of  a  counter-claim  (Code  Civ.  Pro.,  §  501)  and  the  question  re- 
turns, whether  the  facts  pleaded  were  thus  available  to  the  de- 
fendant without  being  expressly  described  as  a  counter-claim. 
In  Van  Brunt  v.  Day  (81  N.  Y.  254)  the  defendant  pleaded 
facts  "  available  to  the  defendant  as  a  counter-claim  to  the  ex- 
tent of  tiie  damages  sustained,  in  reduction  or  extinguishment 
of  his  liability."  No  reliance  was  put  upon  the  absence  of  a  re- 
ply if  one  was  absent,  but  the  defendant  offered  to  prove  bis 
independent  right  of  action.  Objection  was  made,  but  not  upon 
the  ground  of  any  defect  in  the  pleadings.  Because  that 
evidence  was  rejected,  this  court  reversed  the  judgment 
and  ordered  a  new  trial.  In  this  case  the  evidence  of 
the  cross-demand  came  in  without  objection  of  any  kind; 
the  question  was  raised  on  the  trial  and  nobody  appears 
to  have  been  misled.  While  at  the  commencement  of  the  ac- 
tion the  set-off  due  and  matured  did  not  equal  the  plaintiff's 
claim,  yet  at  the  time  of  the  trial,  and  before  the  answer  was 
served,  the  amoun  t  due  had  been  judicially  ascertained  as  $1,050, 
and  interest,  and  before  the  judgment  was  reached,  the 
plaintiffs'  deficiency,  with  which  they  were  chargeable,  had 
become  $1,113.72;  a  deficiency  further  increased  before 
the  final  judgment  was  ordered  to  more  than  enough  to 
extinguish  plaintiffs'  claim.     That  some  portion  of  the  offset 
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accrued  during  the  pendency  of  the  action  is  true,  but  no  ob- 
jection was  taken  upon  that  ground,  and  no  rights  of  third  par- 
ties had  intervened.  (Oay  v.  Oay^  10  Paige,  869.)  If  such 
objection  had  been  made  the  defendant  might  have  obtained 
leave  to  serve  a  supplemental  answer  setting  up  the  maturing 
of  the  additional  sums  after  the  commencement  of  the  action. 
(Code  of  Civ.  Pro.,  §  544.)  The  General  Term  was,  therefore, 
justified  in  reversing  the  judgment  of  the  Special  Term  and  or- 
dering judgment  for  the  defendant,  but  for  the  reason  that  the 
debt  due  to  the  plaintiffs  upon  defendant's  bond  is  extin- 
guished by  the  offset  of  an  equal  amount  due  from  the  plaintiffs 
to  the  defendant  upon  their  bond,  and  the  judgment  in  the 
foreclosure  suit  in  favor  of  Hotchkiss  is  to  that  extent  paid  and 
extinguished. 

The  judgment  of  the  General  Term  should  be  aflBrmed,  with 
costs. 

All  concur. 

Judgment  affirmed. 


Elizabeth  H.  Putnam,  Respondent,  v.  Oobnblia  M,  Stbwabt, 

Appellant. 

Where,  for  the  purpose  of  conveying  the  lessor's  interest  in  real  estate  held 
under  a  durable  lease,  an  assignment  was  indorsed  upon  the  lease,  which 
was  referred  to  for  a  description  of  the  premises,  and  of  the  interest  con- 
veyed,  and  which  had  been  duly  recorded,  and  where  the  county  clerk  to 
whom  the  conveyance  had  been  delivered  for  record,  recorded  simply 
the  assignment,  accompanying  the  record  with  a  memorandum  stating 
the  book  and  page  where  the  lease  was  recorded,  —  Held,  that  this  was  a 
sufficient  compliance  with  the  provisions  of  the  Recording  Act ;  that  the 
memorandum  was  a  legitimate  exercise  of  the  powers  conferred  upon  the 
recording  officer ;  that  by  it  and  the  usual  clerk's  certificate  attached  the 
record  of  the  lease  was  made  part  of  the  record  of  the  conveyance ;  and 
that,  therefore,  the  conveyance  could  be  proved  by  the  records. 

R.,  plaintiff's  devisor,  and  W.  owned  certain  lands  known  as  lots  S6  and  52 
as  joint  tenants  ;  they  executed  a  durable  lease  of  a  portion  thereof,  and 
conveyed  a  portion  to  P.  Thereafter  W.  executed  to  R.  a  conveyance 
of  his  interest  in  the  lease  and  the  land  therein  described.     R.  at  the 
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same  time  executed  and  delivered  a  conveyance  to  W.  of  an  equal  in- 
dividual  moietj  of  said  lots,  describing  them  by  metes  and  bounds,  with 
the  qualification  that  the  same  were  conveyed  subject  to  the  conveyance 
to  P.  and  to  the  durable  lease,  *'  which  conveyances,"  the  description 
stated,  "  and  the  lands  therein  conveyed,  are  excepted  and  reserved  from 
this  conveyance/'  Held,  that  conceding  the  qualification  to  be  inopera- 
tive  as  an  exception,  it  was  significant  as  bearing  upon  the  intent  of  the 
parties,  and  with  the  other  circumstances  showed  clearly  thB  intent  was 
to  vest  in  R.  the  exclusive  title  to  the  premises  covered  by  the  lease,  and 
in  W.  title  to  the  residue. 

(Argued  October  81,  1884 ;  decided  November  25, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made,  at  the  May  term,  1882,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Charles  S.  lister  for  appellant.  The  memorandum,  made 
by  Williams  in  deed  book  No.  54  in  relation  to  an  assignment 
there  recorded,  was  incompetent  evidence,  and  its  reception 
and  the  proof  of  a  custom  or  habit  of  the  witness  Horton  and 
his  clerks  to  make  such  entries  was  error.  {People  v.  Keyser^ 
39  Barb.  587;  IRS.  756.)  Official  registers  are  not  evidence 
of  any  fact  not  required  to  be  recorded  in  them.  (1  Greenl. 
on  Ev.,  §§  493,  115  ;  Troy  <&  RuUand  R.  R.  Co.  v.  iT^r,  17 
Barb.  581 ;  People  v.  Cooh^  14  id.  259,  288.)  This  entry  is 
not  within  the  rule  that  entries  by  a  third  person  in  the  usual 
course  of  professional  employment  of  acts  or  matters  which  his 
duty  in  such  business  required  him  to  do  for  others,  and  made 
cotemporaneously  with  the  transaction  recorded,  are  admissible 
to  prove  the  fact,  stated  after  death  of  the  person  by  whom  the 
entry  was  made,  {NicJwla  v.  Webhj  8  Wheat.  337 ;  Ocean  Bk. 
V.  CarU^  9  Hun,  239.)  The  law  only  authorized  the  recording 
of  the  paper.  (  Viele  v.  Judson^  82  N.  Y.  32,  37 ;  Parr  v. 
YiUage  of  Oreerkhush,  72  id.  463,  470.)  The  evidence  of  a 
custom  or  usage  in  the  clerk's  office  to  make  annotations  and 


1884.]  Putnam  v.  Stewart.  413 


Statement  of  case. 


commentaries  in  the  books  of  record  was  wholly  improper.  (1 
Greenl.  on  Ev.,  §  292;  Thompson  v.  Aahton^  14  Johns.  31^>; 
Hinton  v.  Locke^  5  Hill,  437  ;  Beirne  v.  Dordy  1  Seld.  95, 101 ; 

Wheeler  v.  Newhovld.  16  N.  Y.  392 ;  Biggins  v.  Moore,  34 
id.  417.)  The  fact  that  rent  was  paid  to  Rockwell  Putnam 
constitutes  no  evidence  as  against  the  defendant  of  his  right  to 
receive  it.  (3  Greenleaf  s  Cruise  on  Real  Prop.  295 ;  3  Black- 
stone,  170 ;  Ley  on  v.  Adde,  63  Barb.  89.)  The  recital  in  the 
deed  of  Dinnen  to  Brown  only  makes  the  premises  subject  to 
the  lease  and  does  not  estop  defendant  from  showing  title  out 
of  R.  Putnam.  (2  Greenl.  on  Ev.,  §  305 ;  Jaekson  v.  Bains, 
5  Cow.  123,  135 :  ffoag  v.  Boag,  35  N.  Y.  469 ;  Bloom  v. 
BurdicJc,  1  Hill,  30,  138.)  A  grantee  may  oven  dispute  the 
title  of  his  grantor.  {Sparrow  v.  Kingman,  1  Comst.  242 ; 
Eilton  V.  Bender,  4  T.  &  C.  270,  272.)  A  deed  should  be 
most  strongly  construed  against  the  grantor.  (4  Cruise's  Dig. 
245  ;  Long  Island  E.  E.  Co.  v.  ConUin,  32  Barb.  386 ; 
Hathaway  v.  Power,  6  Hill,  457;  Jackson  v.  Blodget,  16 
Johns.  178 ;  Jackson,  ex  dem,  Butler,  v.  Gardner,  8  id.  394, 
406 ;  Jackson  v.  Hudson,  3  id.  375.)  If  there  be  two  clauses 
in  a  deed  so  totally  repugnant  to  each  other  that  they  cannot 
stand  together,  the  first  shall  be  received  and  the  latter  rejected. 
(Shepherd's  Touchstone,  88;  4  Cruise's  Dig.  244.)  Deeds 
and  other  contracts  should  be  so  construed  as  to  give  them 
effect  and  uphold  them.  Ut  res  ma^gis  valeat  quam  pereat. 
If  an  exception  is  repugnant  to  the  grant  it  is  void.  (4  Kent's 
Com.  468 ;  4  Cruise's  Dig.  244,  note  3,  271 ;  3  Washburn  on 
Real   Prop.   640;  CuOei*  v.    Tufts,   3   Pick.   272;  Craig  y. 

Wells,  1  Kern.  315 ;  HiU  v.  FriesUy,  52  N.  Y.  635 ;  Eyck^ 
man  v.  OiUis,  6  Lans.  79.) 

John  E.  Putna/fn  for  respondent.  The  clerk  had  a  right 
to  make  the  memorandum  in  question,  and  it  was  an  official 
act  and  part  of  the  record,  and,  under  the  statute,  evidence. 
(1  R.  S.  756,  §  1;  id.  759,  §§  16,  17;  id.  375,  §§  52,  63;  id. 
762,  §  54.)  The  assignment  being  a  valid  conveyance,  the 
clerk  was  bound  to  record  it  under  the  statute.     (1  R.  S. 
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766,  §  1.)  It  would  seem  to  be  a  part  of  his  official  duty  to 
state  what  instrument  the  assignment  referred  to,  so  as  to 
make  the  record  intelligible,  and  hence  his  certificate  in  that 
regard  was  an  official  act.  {Hall  v.  Lauderdale^  46  N.  Y. 
73 ;  Story  on  Agency,  §  97 ;  Commercial  Bk.  v.  Norton^ 
1  Hill,  504: ;  Biasell  v.  Hamhlin^  6  Duer,  512.)  The  memo- 
randum being  in  the  handwriting  of  a  deceased  clerk  in  the 
county  clerk's  office,  made  in  the  discharge  of  his  duty  in  said 
office,  was  competent  evidence  under  all  the  cases,  and  had  the 
same  effect  as  if  the  clerk  was  produced  on  the  trial  and 
sworn  to  what  the  memorandum  stated.  {Ocean  Nai.  Bk,  v. 
GarU,  9  Hun,  239 ;  Brewster  v.  Doane,  2  Hill,  536 ;  IlaUi- 
day  V.  Martinet^  20  Johns.  168;  Nc^.  Butchers*  Bk,  v.  De-- 
groody  11  J.  &  S.  341 ;  Fasson  v.  Eubhard,  61  Barb.  548 ; 
Oawtry  v.  Doane,  48  id.  148;  51  jST.  Y.  90;  Merrill  v. 
Ithaca  Ji.  R,y  1  Wend.  586.)  The  conveyance  from  R.  Put- 
nam and  wife  to  Washington  Putnam,  of  the  same  date  as 
the  assignment,  does  not  affect  the  lease  or  the  premises  in 
question,  both  being  expressly  excepted  and  reserved  out  of 
said  conveyance.  {Lam^gdon  v.  Mayor ^  etc,,  6  Abb.  N.  0.  314 ; 
T&i^reU  V.  Brooklyn  Imp.  6b.,  18  Hun,  6;  Hathaway  v. 
Paine,  34  N.  Y.  116.)  This  exception  in  this  deed  is  not  re- 
pugnant to  the  grant  or  equal  to  it  and  is  valid.  (4  Kent's 
Com.  468.) 

RuGBB,  Ch.  J.  This  action  was  ejectment  by  the  landlord 
against  his  tenant  for  non-payment  of  rent.  The  plaintiff 
proved  title  to  the  premises  from  and  after  February  14,  1835, 
in  Washington  and  Rockwell  Putnam,  a  durable  lease  dated 
March  1,  1843,  from  the  said  Putnams  and  their  respective 
wives  to  Dinnen  and  Clere,  with  a  reservation  of  annual  rent ; 
possession  by  Dinnen  and  Clere  under  the  lease,  and  also  pos- 
session in  several  intermediate  lessees  and  assignees  under  suc- 
cessive transfers  of  the  interest  of  Dinnen  and  Clere  to  each 
of  them  in  such  lease,  down  to  and  including  the  defendant 
and  non-payment  of  rent  by  them  since  1874.  The  plaintiff 
also  established  the  death  of  said  Rockwell  Putnam  in  the  year 
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1871,  and  her  saccession  as  his  devisee  to  a  life  interest  in  the 
premises.  She  also  proved  her  succession  to  the  undivided  in- 
terest of  Washington  Putnam  and  his  wife  in  the  premises  by 
an  assignment  of  said  lease  purporting  to  be  duly  executed  by 
them  to  Rockwell  Putnam,  October  12,  1848.  This  assign- 
ment was  attempted  to  be  proved  by  the  production  in  evi- 
dence of  the  records  of  the  county  clerk's  office  of  Saratoga 
county,  showing  a  conveyance  duly  executed  by  Washington 
Putnam  and  his  wife  to  Rockwell  Putnam,  whereby  they  as- 
sumed to  grant,  bargain,  sell  and  assign  to  him  all  of  their 
right,  title  and  interest "  of,  in  and  to  the  within  lease,  and  to  the 
premises  therein  described  and  to  the  rents  therein  reserved." 
This  assignment  was  preceded  on  the  record  by  a  memoran- 
dum reading  as  follows:  '*  The  following  is  indorsed  on  the 
counterpart  of  a  lease  which  is  recorded  in  deed  book  Y  Y, 
page  258,"  and  was  followed  by  the  record  of  an  acknowledg- 
ment thereof  in 'due  form,  and  the  certificate  of  the  county 
clerk  stating  that  '*  I  certify  the  foregoing  to  be  a  true  copy  of 
the  original,  with  the  certificate  of  acknowlegment  thereof, 
recorded  October  16,  1848,  9  h.  20  m.,  a.  m. 

"JAMES  W.  HORTON,  Clerks 

The  introduction  of  the  memorandum  in  question  was  ob- 
jected to  first  as  not  containing  legal  evidence  of  the  identity  of 
the  paper  upon  which  the  assignment  recorded,  was  written,  and 
second:  That  the  memorandum  was  not  made  by  the  clerk  in 
the  performance  of  any  official  statutory  duty,  and  was  there- 
fore mere  hearsay. 

Assuming  for  the  purpose  of  the  argument  that  the  assign- 
ment in  question  was  indorsed,  either  upon  the  original  lease 
or  a  copy  thereof,  it  cannot  be  doubted  but  that  it  showed  a  con- 
A'eyance  complete  in  form,  and  quite  sufficient  to  convey  the 
interest  of  the  assignors  in  the  property  described  by  the  paper 
attached. 

The  reference  in  the  assignment  to  a  paper  and  its  contents 
which  were  therein  stated  to  be  attached  or  written  upon, 
identified  the  thing  intended  to  be  conveyed  by  unmistakable 
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language  and  made  that  paper  a  component  part  of  the  instru- 
ment referring  to  it. 

The  detachment  of  this  paper  from  it  would  render  the  as- 
signment an  incomplete  and  mutilated  instrument;  and  a 
record  of  it  as  thus  mutilated  would  fail  to  show  the  convey- 
ance intended  to  be  recorded. 

It  was  imdoubtedly  the  duty  of  the  clerk  to  record  the  in- 
strument delivered  to  him  in  haec  verha^  or  do  some  act  which 
should  be  its  legal  equivalent.  Doubtless  a  proper  course  was 
to  record  the  whole  instrument;  but  the  question  here  is 
whether  any  other  course  was  permissible. 

Proof  of  the  lease  either  by  the  production  of  the  record  or 
of  the  original,  together  with  that  of  the  assignment  and  paper 
attached,  whether  copy,  counterpart  or  original,  would  show  a 
satisfactory  title  in  the  assignee  therein  named,  of  the  interest 
which  the  assignors  possessed  in  the  subject  qf  the  conveyances. 
So  too,  if  the  plaintiflE  had  produced  in  evidence  an  authenti- 
cated copy  of  the  assignment  including  that  of  the  paper  on 
which  it  was  written,  the  instrument  would  have  been  com- 
plete in  form  and  meaning,  and  would  have  proved  by  legal 
evidence  the  title  of  the  assignee  to  the  property  described. 

Such  a  certificate  we  think  the  clerk  was  authorized  to  make 
from  the  data  contained  in  the  records ;  and  the  proof  of  the 
record  was  equivalent  to  the  production  of  such  authenticated 
copy. 

It  is  made  the  duty  of  county  clerks  to  record  all  convey- 
ances of  real  estate  situated  in  their  respective  counties,  deliv- 
ered to  them  for  that  purpose,  in  the  books  of  record  required 
to  be  kept  in  each  county  for  such  purposes.  (3  R.  S.,  §§  1,  2, 
p.  2215.) 

If  the  conveyances  are  properly  recorded,  memoranda  made 
by  the  clerk  in  the  proper  places  rendering  the  records  intelli- 
gible are  within  the  incidental  powers  conferred  by  the  statute 
upon  the  recording  officer.  In  this  case  a  conveyance  perfect  in 
form  to  convey  the  interests  intended  to  be  affected,  and  unmis- 
takably intelligible  in  its  existing  .state,  properly  acknowledged^ 
was  delivered  to  the  clerk  for  the  purpose  of  being  recorded. 
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The  omission  of  that  officer  to  perform  his  legal  duty  could  not 
defeat  the  eflEect  of  such  a  delivery.  The  parties  had  done  all  in 
their  power  to  make  a  record  of  the  instrument.  The  clerk  in- 
stead of  copying  the  whole  conveyance  in  the  records  as  it  was  de- 
livered to  him,  recorded  that  part  only  which  had  not  before 
been  recorded,  and  as  to  the  remainder,  referred  to  it  in  a 
memoranda  made  a  part  of  the  record  as  having  been  previ- 
ously recorded  in  his  office  in  a  book  and  page  named.  Was 
this  a  good  record  of  the  instrument  ?  We  think  it  was.  If 
a  paper  is  delivered  to  a  clerk  for  record,  as  a  duplicate,  coun- 
terpart or  authenticated  copy  of  a  paper  which  has  been  previ- 
ously recorded,  we  see  no  legal  necessity  for  rewriting  the 
entire  paper  again  in  the  record.  In  such  a  case  a  memoran- 
dum of  the  application  to  record,  and  its  identity  with  a  paper 
previously  recorded,  referring  to  the  book  and  page  of  such 
record,  together  with  the  certificate  of  the  clerk  that  it  was 
recorded  as  of  the  day  the  application  was  made,  not  only  sat- 
isfies the  object  of  the  statute,  but  is  such  a  memorandum  as 
lies  within  the  scope  of  the  incidental  powers  conferred  upon 
the  clerk  to  make. 

The  certificate  of  the  clerk,  entered  upon  the  record,  makes 
the  entire  entry  his  act,  no  matter  by  whom  the  writing  was 
really  performed. 

It  is  provided  by  sections  24  and  25,  chapter  3,  part  2  of  the 
Ee vised  Statutes,  page  2220,  that  ^'  every  conveyance  entitled 
by  law  to  be  recorded  shall  be  recorded  in  the  order  and  as  of 
the  time  when  the  same  shall  be  delivered  to  the  clerk  for  that 
purpose,  and  shall  be  considered  as  recorded  from  the  time  of 
such  delivery."  **The  recording  officer  shall  make  an  entry 
in  the  record  immediately  after  the  copy  of  every  conveyance 
recorded,  specifying  the  time  of  day,  month  and  year  when 
the  said  conveyance  was  recorded."  The  memorandum,  con- 
taining the  time  and  place  of  the  record  of  the  original  lease,  is 
the  precise  equivalent  of  a  re-recording  of  it,  and  there  can  be 
no  more  doubt  as  to  the  authenticity  of  the  instrument  than, 
as  though  it  had  been  re-written,  on  the  day  and  at  the  place 
of  the  recording  of  the  assignment  itself  ? 
SiCKELS — Vol.  LIL  53 
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In  all  cases  of  papers  proved  by  the  record,  the  lavr  makes 
their  authenticity  depend  upon  the  certificate  of  the  clerk,  vouch- 
ing for  the  identity  of  the  record  with  the  original,  and  no 
more  weight  is  accorded  to  the  certificate  of  the  clerk  in  this 
case  than  is  given  to  it  in  any  other. 

When  the  clerk  certified  at  the  foot  of  this  record  that  the 
foregoing  was  a  true  copy  of  the  original,  the  memorandum 
became  a  part  of  his  official  certificate.  He  certified  in  legal 
effect  that  the  assignment  recorded,  together  with  the  lease 
referred  to  in  the  memorandum  as  recorded  in  deed-book  T  Y, 
page  258,  was  a  copy  of  the  instrument  intended  to  be  recorded. 

Suppose  the  clerk  had  recorded  this  assignment  on  one  page 
of  the  record  and  the  paper  attached  upon  another,  no  language 
would  appear  in  the  instruments  themselves  which  necessarily 
identified  the  one  paper  as  having  been  written  upon  the  other, 
any  more  than  in  the  present  case.  Yet  could  it  be  doubted 
that  the  clerk  would  in  that  case  have  authority  to  certify  the 
fact  of  the  connection  of  the  two  papers  as  they  were  delivered 
to  him  for  record  ? 

The  official  duty,  imposed  upon  the  clerk  to  certify  upon  the 
record  the  time  of  the  day,  month  and  year  when  a  conveyance 
was  recorded,  necessarily  implies  authority  to  make  such  entries 
as  will  render  his  certificate  intelligible  and  operative.  Such 
a  power  no  more  involves  the  right  on  the  part  of  a  clerk  to 
construe  a  conveyance,  or  give  a  legal  opinion  as  to  its  effect, 
than  does  the  power  which  he  undoubtedly  possesses  to  certify 
as  to  the  identity  of  other  instruments,  which  he  is  usually  called 
upon  to  exercise.  The  performance  of  his  uniform  clerical  duty 
requires  him  to  compare  the  instruments  which  come  to  his 
possession  for  record  with  the  copies  made  and  certify  as  to  the 
identity  of  their  physical  contents.  Such  a  certificate  does  not 
involve  the  expression  of  an  opinion,  but  calls  for  the  state- 
ment of  a  fact  capable  of  absolute  demonstration. 

While  the  method  of  recording  adopted  in  this  case  may  be 
unsystematic  and  inconvenient,  it  is  neither  unintelligible  nor 
illegal.  This  record  conveys  in  intelligible  language  every 
fact,  essential  to  be  known  by  persons  interested  in  the  subject 
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conveyed,  and  complies  with  the  statute  requiring  the  clerk  to 
record  conveyances  of  real  estate. 

The  defendant  interposed  the  farther  defense  to  this  action 
that  the  plaintiff  had  no  title  to  the  premises  in  dispute,  and 
attempted  to  support  it  by  reading  in  evidence  a  conveyance 
thereof,  made  by  Rockwell  Putnam  and  Elizabeth  hi*  wife  to 
Washington  Putnam,  dated  October  12,  1848. 

The  findings  of  the  court  below  show  that  Rockwell  and 
"Washington  Putnam,  previous  to  October  12,  1848,  were,  the 
owners  in  fee  as  joint  tenants  of  such  parts  of  lots  Nos.  36  and 
52  in  Saratoga  Springs  as  had  not  been  previously  conveyed  by 
them  to  one  John  Poussard  or  passed  to  Dinnen  and  Clere 
under  their  durable  lease.  Mutual  conveyances  appear  to  have 
been  executed  between  said  joint  tenants  on  the  same  day  de- 
scribing their  joint  property. 

Washington  Putnam  and  wife  executed  and  delivered  to 
Rockwell  Putnam  the  conveyance  hereinbefore  described  ae 
having  been  recorded  October  16,  1848,  and  by  which  they  as- 
sumed to  convey  to  said  Rockwell  in  fee  all  of  their  right, 
title  and  interest  of,  in  and  to  the  within  lease,  and  to  the 
premises  therein  described,  and  to  the  rents  therein  reserved. 
On  the  other  hand,  the  same  day  the  said  Rockwell  Putnam 
and  wife  executed  and  delivered  a  conveyance  to  Washington 
Putnam  of  an  equal  undivided  moiety  of  lots  Nos.  36  and  52, 
describing  them  by  metes  and  bounds,  but  with  the  following 
qualification  :  "  And  the  said  lots  Nos.  62  and  36  are  hereby 
conveyed,  one  equal  half  thereof  subject  to  a  conveyance  of 
part  of  the  same  by  the  said  Rockwell  and  Washington  to  John 
Poussard  by  deed  dated  October  6,  1843,  and  subject  also  to  a 
lease  in  fee  executed  by  said  Washington  and  Rockwell  and 
their  respective  wives  to  John  Dinnen  and  John  Clere,  dated 
March  1,  1843,  which  conveyances  and  the  lands  therein  con- 
veyed are  excepted  and  reserved  from  this  conveyance, " 

If  we  were  to  consider  the  single  question  arising  upon  this 
conveyance  alone  as  to  whether  this  exception  was  not  void 
as  being  repugnant  to  the  grant,  there  would  be  some  difficulty 
perhaps  in  sustaining  it;  but  in  this  case  we  are  required  to 
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consider  these  several  conveyances  together,  as  having  been 
simultaneously  made,  and  to  give  effect  to  each,  if  such  a  con- 
struction is  possible,  under  the  settled  rules  of  interpretation. 

It  is  indisputable  upon  the  face  of  the  papers  that  Washing- 
ton Putnam  conveyed  his  entire  interest  in  the  lease  to  Dinnen 
and  Clere  and  the  lands  therein  described,  by  his  conveyance  to 
Rockwellj  and  to  suppose  that  Rockwell  reconveyed  the  same 
interest  immediately  back  to  Washington  is  to  ascribe  to  the 
parties  the  performance  of  an  idle  and  useless  act.  The  appel- 
lants' contention  is  in  effect,  that  by  one  conveyance,  Rockwell 
Putnam  obtained  a  moiety  of  the  lands  described  in  the  lease, 
and  by  the  other  immediately  re-conveyed  the  same  interest  to 
his  grantor.  This  would  leave  Washington  Putnam  in  posses- 
sion of  the  whole  joint  right  of  the  parties  in  lots  36  and  52  out- 
side of  that  covered  by  this  lease,  and  leave  the  parties  still 
joint  owners  as  they  stood  before  of  the  leased  land. 

It  is  contrary  to  accepted  rules  of  construction  to  nullify  a 
conveyance  under  such  circumstances.  The  fact  that  the  par- 
ties were  engaged  in  the  business  of  severing  tlieir  joint  interests 
and  were  perfecting  individual  rights  would  seem  to  suggest 
that  they  were  engaged  in  making  a  division  of  their  joint  prop- 
erty, whereby  each  was  to  sm-render  and  each  to  receive  some- 
thing in  exchange  for  such  surrender. 

The  qualification  introduced  into  the  deed  from  Rockwell  to 
Washington  purports  absolutely  to  withdraw  the  property  cov- 
ered by  the  Dinnen  and  Clere  lease  from  its  operation,  and  al- 
though it  might  be  inoperative  as  an  exception,  it  is  very  sig- 
nificant as  bearing  upon  the  intention  of  the  parties  in  executing 
these  apparently  conflicting  conveyances. 

We  think  the  result  arrived  at  by  the  court  below  upon  this 
question  was  correct,  and  that  the  circumstances  referred  to 
clearly  show  the  intent  of  the  parties  to  vest  in  Rockwell  the 
exclusive  title  to  the  property  conveyed  by  the  Dinnen  and 
Clere  lease.  The  circumstance  that  no  claim  was  ever  made 
by  Washington  Putnam  or  his  grantee  to  the  rents  in  question, 
and  that  they  were  continuously  paid  by  the  tenants  from  Oct. 
12,  1848,  up  to  the  year  1874  to  Rockwell  Putnam  and  hisdevi- 
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see  seems  strongly  to  support  the  theory  of  the  execution  of 
mutually  operative  conveyances. 

By  this  constimction  both  deeds  are  given  an  office  to  perform, 
and  the  primary  rule  that  deeds  and  other  contracts  should  be 
so  construed  as  to  give  them  effect  and  uphold  them,  ^^ut  res 
magis  valeat,  qtcampereat,^^  can  be  complied  with  only  by  this 
construction. 

The  judgment  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


RoBEKT  L.  Ceooke  ct  al.,  Appellants,  v.  County  of  Kinos, 

Respondent. 

Robert  L.  Crooke  et  al.,  Appellants,  v.  John  D.   Prince, 

Respondent. 

The  statute  of  uses  and  trusts  (1  R.  S.  728,  §  55)  does  not  require  a  trust 
to  be  limited,  as  to  its  duration,  upon  the  lives  of  beneficiaries  alone  ;  it 
permits  rents  and  profits  to  be  received  and  held  for  the  benefit  of  any 
number  of  persons  during  their  lives,  or  for  "  a  shorter  time;  "and, 
under  the  statute  against  perpetuities  (1  R.  S.  728,  §  15),  it  is  immaterial 
whether  the  two  designated  lives,  beyond  which  the  power  of  alienation 
may  not  be  suspended,  are  strangers  or  beneficiaries. 

A  devise,  therefore,  in  trust  to  receive  and  apply  rents  and  profits  during 
the  lives  of  more  than  two  beneficiaries,  but  terminable  in  any  event 
upon  the  expiration  of  the  lives  of  not  more  than  two  persons  who  are 
strangers  to  the  trust,  meets  the  requirements  of  both  statutes.  (Rapallo, 
J.,  dissenting.) 

Accordingly  Jield  (Rapallo,  J.,  dissenting),  where  a  devise  was  to  a  trustee, 
during  his  life,  to  receive  the  rents  and  profits  and  apply  them  at  his  dis- 
cretion to  the  support  and  education  of  the  children  of  the  testatrix,  nine 
in  number,  with  remainder  to  them,  that  the  devise  was  valid. 

It  9ee7M,  that  a  trust  in  real  estate  is  not  rendered  invalid  by  the  fact  that 
it  is  made  subject  to  a  power  of  sale  given  to  the  trustee  or  the  cestui 
que  trust,  the  exercise  of  which  wUl  terminate  the  trust.    (Earl,  J.) 

The  will  of  C,  executed  in  1845,  devised  certain  real  estate  to  a  trustee 
for  the  benefit  of  M.,  a  married  daughter  of  the  testatrix,  during  her 
life,  with  the  expressed  intention  that  the  same  should  not  be  subject  to. 
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or  liable  for,  any  of  her  hasband's  debts,  and  that  in  no  event  shoald.  he 
have  anj  estate  or  interest  therein.  Said  devise,  however,  was  declared 
to  be  apon  the  condition  **  and  subject  to  the  power  and  aathoritj'^  of 
M.  to  dispose  of  said  real  estate  '^bj  grant  or  devise."  In  case«he 
failed  so  to  dispose  of  it  the  remainder  was  given  to  the  children  of  M. 
living  at  her  decease.  Held  (Rapallo,  J.,  dissenting),  that  If  the  two 
provisions,  one  creating  a  trust  and  the  other  conferring  power  to  grant 
or  devise,  should  be  deemed  so  inconsistent  and  irreconcilable  that  both 
cannot  stand,  the  trust  must  jield  to  the  power;  but  that  the  power 
may,  and  should  be  understood  as  relating  only  to  the  remainder,  and  to 
operate  solely  upon  that;  and  so,  that  both  provisions  were  valid  and 
operative. 

In  1855  M.  procured  a  conveyance  to  herself  of  the  trust  estate  under  the 
act  of  1849  (Chap.  875,  Laws  of  1849).  She  died  without  having  con- 
veyed  the  same,  but  leaving  a  will,  by  which  she  devised  all  her  real 
estate  to  her  husband  during  his  life,  in  trust,  to  receive  the  rents  and 
profits  and  apply  them,  in  his  discretion,  to  the  support  and  education  of 
their  children,  with  remainder  to  them  in  fee.  The  trustee,  however, 
was  empowered  to  sell  and  convey  the  real  estate,  "  either  in  fee  or  lesser 
estate,"  the  consideration  received  to  be  invested  and  disposed  of  for  the 
benefit  of  the  children  in  the  same  manner  as  provided  for  in  relation  to 
the  original  estate.  Edd  (Rapallo  and  Miller,  J  J.,  dissenting),  that 
this  was  not  simply  a  delegation  of  the  power  to  convey,  given  M.  by 
her  mother's  will,  but  was  a  full  and  complete  disposition  of  the  whole 
estate  by  will  as  authorized. 

It  seemSf  that  even  if  the  provision  could  be  construed  as  simply  a  delega- 
tion  of  the  power  to  convey,  it  is  valid ;  that  such  power  is  general 
and  beneficial,  having  in  it  no  element  of  trust  and  confidence,  and  so 
may  be  delegated. 

Ingram  v.  Ingram  (2  Atk.  88) ;  Bergen  v.  Duff  (4  Johns.  Ch.  368),  distin- 
guished. 

Also  held,  that  the  power  granted  by  the  will  of  M.  "  was  not  invalidated 
by  the  fact  that  the  donee  was  authorized  to  sell  not  only  the  fee  but  "  a 
lesser  estate."  1st.  If  the  power  authorized  the  creation  of  a  third 
life  estate,  this  was  alienable  at  the  moment  of  its  creation,  and  so 
did  not  work  an  unlawful  suspension  of  the  power  of  alienation.  2d.  If 
three  successive  life  estates  preceding  the  remainder  were  inadmissible, 
the  only  effect  would  be  the  destruction  of  the  last.  3d.  The  *' lesser 
estate  "  might  be  for  the  life  of  the  trustee,  and  as  thus  a  lawful  estate 
might  be  created,  it  was  not  to  be  assumed  that  an  unlawful  one  was 
intended  to  be  authorized. 

Boot  V.  Stufffieaant  (18  Wend.  257),  questioned. 

(Argued  June  3, 1883  ;  reargument  ordered  November  27, 1883 ;  reargued 
April  4,  1884 ;  decided  December  2, 1884.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  May  10,  1882,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  by  the 
court  without  a  jury. 

This  was  an  action  of  ejectment. 

Susan  Gatin  is  the  common  source  of  title.  She  died  in 
1845,  seized  of  the  premises,  leaving  a  will,  the  material  por- 
tion of  which  is  as  follows : 

^'Second.  I  give,  devise  and  bequeath  unto  Robert  L. 
Crooke  of  the  city  of  New  York,  his  heirs,  executors  or  admin- 
istrators, all  my  property  and  estate  whatsoever,  both  real  and 
personal,  in  trust,  nevertheless,  for  the  following  uses  and  pur- 
poses, viz. : 

"  To  receive  the  rents  and  profits,  and  income  of  the  real 
estate,  and  the  interest  and  income  of  the  personal  estate,  and 
apply  the  same  to  the  use  of  my  beloved  daughter,  Margaret 
Orooke,  the  wife  of  Philip  S.  Crooke,  during  her  life,  to  be  paid 
to  her  in  person,  or  upon  her  written  order,  and  to  be  for  her 
sole  use  and  benefit,  and  not  to  be  subject  to  or  liable  for  any 
of  his  debts,  or  any  claim  of  his  creditors,  my  intention  being 
that  in  no  event  shall  the  said  Philip  S.  Crooke  have  any  title, 
estate  or  interest  in  my  said  property,  either  as  tenant  by  the 
curtesy  or  otherwise,  nor  shall  any  creditor  of  his,  at  any  time, 
have  any  claim  upon  my  said  estate  hereby  devised,  or  the 
rent,  issues,  profits,  interest  or  income  thereof,  either  before  or 
after  the  same  shall  have  been  paid  over  to  my  said  daughter 
by  said  trustee. 

"And  I  do  further  order  and  direct  and  declare  that  my 
property  and  estate  hereby  devised  to  the  said  Robert  L. 
Crooke,  in  trust  as  aforesaid,  is  upon  the  further  condition,  and 
shall  be  subject  to  the  power  and  authority  of  ray  said  daugh- 
ter Margaret  Crooke,  to  dispose  of  all  and  every  part  and  parcel 
thereof,  both  real  and  personal  (the  real  estate  in  fee  simple), 
by  grant  or  devise,  notwithstanding  her  marriage,  and  during 
such  marriage  and  without  the  consent  of  her  said  husband ; 
and  in  case  my  said  daughter  shall  not  dispose  of  said  estate 
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by  grant  during  her  life  or  by  devise  at  her  death,  then  I 
order  and  direct,  and  my  will  is  that  all  my  estate,  or  such  or 
so  much  thei*eof  as  may  remain  undisposed  of  by  my  said 
daughter,  Margaret  Crooke,  as  aforesaid,  shall  vest  in,  and  be- 
come the  absolute  property  and  seizin  of  such  children  as  she 
shall  have  living  at  her  decease,  to  be  equally  divided  be- 
tween such  children,  the  real  estate  in  fee-simple,  to  them  and 
their  heirs  forever." 

In  1855,  Margaret  Crooke  instituted  proceedings  under  chap- 
ter 375,  Laws  of  1849,  which  resulted  in  a  conveyance  to  her 
by  the  trustee  of  the  premises  in  question  named  in  her  mother's 
will.  Said  Margaret  did  not  dispose  of  said  premises  by  grant ; 
she  died  in  1858,  leaving  nine  children  her  surviving,  and 
leaving  a  will  containing  the  following  provisions : 

"  First,  after  all  my  lawful  debts  are  paid  and  discharged,  1 
give  and  bequeath  unto  my  husband,  Philip  S.  Crooke,  all  my 
property  and  estate,  real  and  personal,  during  his  life,  in  trust, 
to  receive  the  rents  and  profits  and  income  thereof,  and  apply 
the  same  to  the  education,  support  and  maintenance  of  my 
children,  in  his  discretion,  and  after  his  death  then  the  said 
property  and  estate  shall  be  and  remain  the  property  and  estate 
of  my  said  chifdren  and  their  heirs  forever  and  absolutely,  the 
real  estate  in  fee-simple,  the  personalty  absolutely. 

"  And  I  hereby  further  authorize  and  empower  my  said  hus- 
band, Philip  S.  Crooke,  at  any  time  after  my  death  and  during 
his  life,  to  sell  and  convey  any  and  all  my  said  estate,  both  real 
and  personal,  the  real  estate  either  in  fee  or  lesser  estate,  and 
to  execute  good  and  proper  deeds  or  other  conveyances  in  the 
law  therefor,  and  to  receive  the  consideration  therefor,  and  to 
invest  and  dispose  of  the  same  for  the  benefit  of  my  children 
in  the  same  manner  and  to  the  like  effect  and  with  the  like 
trust  as  provided  above." 

The  trustee  named  in  said  will,  as  such,  sold  and  conveyed  the 
premises  in  question,  and  defendant  claims  under  such  convey- 
ance. 

The  plaintiffs  are  the  childi-en  aiii  heirs  at  law  of  said 
Margaret  Crooke,  who  claim  as  remaindermen  under  the  will 
of  their  grandmother. 
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George  F,  ComMock  for  appellants.  The  creation,  construc- 
tion and  execution  Si  powers  are  to  be  governed  by  the  statute 
of  uses  and  trusts  alone.  {OuUing  v.  Gutting^  86  N.  Y.  622.) 
It  may  be  the  subject  of  a  general  power  to  sell,  convey  or  de- 
vise. {Mo(yre  v.  LiUle,  41  N.  Y.  66  ;  Woodgate  v.  Fleet,  44 
id.  2;  Ham  v.  Van  Orden,  84  id.  257;  1  R  S.  725,  §  35; 
86  N.  Y.  536.)  The  trust  created  by  the  will  of  Mrs.  Catin 
was  simply,  purely  and  wholly  to  receive  rents  and  profits,  for 
a  whole  life,  so  that  any  alienation  by  the  trustee  during  that 
life  would  be  in  contravention  of  the  trust  and  manifestly  void. 
{Douglass  v.  Cruger^  80  N.  Y.  15  ;  Brigg  v.  Davis,  20  id.  15.) 
Under  our  statute  lands  held  in  trust  to  receive  and  apply  rents 
and  profits  are,  during  the  existence  of  the  trust,  inalienable. 
[GoodiU  V.  Brigliam,  Bos.  &  P.  195  ;  Touchstone,  129,  131 ; 
14,  15  Law  Lib.  [N.  S.]  131 ;  4  Kent's  Com.,  marg.  p.  131 ; 
StuUey  V.  BuUer,  Hobart,  300,  No.  168;  4  Cruise's  Dig. 
273 ;  DePuyster  v.  Michael^  6  N.  Y.  493 ;  2  Prest.  on  Titles, 
193.)  In  construing  wills,  courts  should  lean  to  such  a  con- 
struction as  reconciles  the  different  parts  and  reject  a  construc- 
tion which  leads  to  a  contradiction.  (  Wager  v.  Wagei',  1  Serg. 
&  R.  374;  10  Bac.  Abr.  535;  Shep.  Abr.,  part  11,  p. 
11,  voc.  Test. ;  Whitmore  v.  VeloAJoney,  6  Ves.  128, 132;  Jones 
V.  Colbert,  8  id.  39.)  General  and  beneficial  powers  create  an 
authority  merely  and  confer  no  title,  property  or  interest  on 
the  donee.  (1  R.  S.  728,  §  74  ;  Cutting  v.  Cutting,  86  N.  Y. 
522,  528,  537  ;  Bain  v.  Matthew,  54  id.  663 ;  In  re  Ha/rveys, 
L.  R.,  13  Ch.  Div.  216  ;  Johnson  v.  Cushing,  15  N.  H.  298.) 
The  powers  called  absolute  in  our  statute  have  their  prototype 
in  the  English  common  law.  But  in  our  codification  these  pro- 
totypes are  all  represented  in  our  statute  creating  and  defining 
absolute  powers ;  they,  therefore,  have  no  other  existence,  be- 
cause they  are  abolished  except  as  thus  codified.  (1  Chance  on 
Powers,  45,  §§  121,  128 ;  3  Leonard,  71 ;  Cruise's  Dig.,  tit. 
38  ;  Code,  13,  §  5  ;  6  Greenl.  316 ;  Stevens  v.  Wi/nship,  1  Pick. 
318;  4  Kent's  Com.  535;  Bac.  Abr.,  6  L.  &  DevG.  90 
[Phila.  ed.  1856] ;  1  Roper  on  Legacies,  642,  644;  1  Jarman 
on  Wills,  863 ;  Stewart  v.  Walleer,  72  Me.  145  ;  Anderson  v. 
SiOKBLs  —  Vol.  LIL  54 
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Dawsoriy  15  Ves.  532;  Bradley  v.  Wefcotty  13  id.  446; 
Jacksm  v.  BoUna,  16  Johns.  53T;  Y  Salk.  239;  1  P. 
Williams,  148;  2  Cox,  396;  10  Yes.  307;  2  Wilson,  ;  I 
Sugd.  on  Powers  [3d  Am.  ed.  from  9th  London  ed.],  120 ;  Smith 
V.  Bell,  6  Peters,  68 ;  Burleigh  v.  Clough,  52  N.  H.  267 ; 
Ayer  v.  Ayer,  128  Mass.  575 ;  White  v.  Right,  L.  Jl.,  12  Ch. 
Div.  751.)  The  limitation  over  to  the  plaintiffs  in  the  will  of 
Mrs.  Catin  was  a  vested  remainder  in  fee,  which  must  be 
divested,  or  else  the  title  is  now  in  the  plaintiffs.  (1  R.  S.  [1st 
ed.]  723,  §  13;  2  Wash,  on  Real  Estate,  552;  id.  588;  1 
Feme  on  Rem.  314,  315;  Doe  v.  Perryn,  3  Term  R.  484; 
Moore  v.  Weaver,  16  Gray,  307 ;  Doe  v.  Provost,  4  Johns. 
61 ;  2  Williams  on  Ex.  [6th  Am.  ed.]  1342 ;  Minnig  v.  Bat- 
dorff,  6  Penn.  St.  503 ;  Kinsey  v.  Lardner,  15  Serg.  &  R. 
196 ;  Roberts  v.  Bunker,  4  Dana  [Ky.],  673 ;  AUen  v.  Van 
Meter,  1  Mete.  [Ky.]  264;  LoriUan^d  v.  Coetar,  8  Paige, 
186;  Hawley  v.  James,  16  Wend.  139;  2  Sugd.  on  Powers 
[3d  Am.  ed.J,  2 ;  Doe  v.  Ma/rtin,  4  Term  R.  39 ;  Baker  v. 
LoriUard,  4  Comst.  265.)  Mrs.  Crooke's  power  to  devise 
was  not  unrestricted  as  to  objects  whom  she  could  select  from 
the  whole  human  race,  including  herself.  {Bristow  v.  Warde, 
2  Ves.  386.)  The  trust  estate  in  Mrs.  Crooke's  will  was  created 
for  the  hfe  of  Mr.  Orooke,  the  trustee,  and  not  during  the  life 
of  the  beueficiary,  or  for  any  shorter  time,  and  was,  therefore, 
void.  {Marshall  v.  Downing,  23  N.  Y.  366 ;  Selden  v.  Ver- 
mUya,  3  Comst.  586 ;  Hawley  v.  Jaines,  16  Wend.  61.)  The 
trust  life  estate  could  not  inure  as  a  power  under  the  statute, 
because  it  does  not  permit  a  void  trust  to  take  effect  as  a  power, 
except  where  such  trust  has  been  limited,  "  for  a  purpose  not 
enumerated  "  by  the  statute  among  the  permitted  tnists.  {Raw- 
ley  V.  James,  16 Wend.  174 ;  Brewster  v.  Stryker,  2  Comst.  19 ; 
Leggett  v.  Perkins,  id.  297 ;  ToUas  v.  Ketchum,  32  N.  Y.  319 ; 
BenneU  v.  Oa/rlock,  79  id.  302 ;  Bailey  v.  Bailey,  28  Hun,  608 ;  / 
Oarvey  v.  McDevitt,  72  N.  Y.  562 ;  Bobert  v.  Coming,  89  id.  | 
237;  Morse  v.  Morse,  85  id.  53 ;  Costar  v.  LoriUard,  14  Wend. 
324.)  If  by  possibility  the  power  of  alienation  may  be  sus' 
pended  by  the  execution  of  die  power  for  more  than  two  lives  , 
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then  the  power  is  void.  {Jennings  v.  Jennings^  7  N.  Y.  547 
Amory  v.  Lord^  9  id.  404 ;  Beekman  v.  Bonsor^  23  id.  814 
Hawley  v.  Jmne%^  16  Wend.  61 ;  Root  v.  Stuyvesdnt^  18  id.  267 
ScheUler  v.  Smith,  41  N.  T.  328 ;  Knox  v.  Janes,  47  id.  396.) 
The  statute  of  powers  nowhere  authorizes  the  donee  of  a  power 
or  any  one  but  the  owner  of  lands  to  grant  a  power  of  any  kind. 
{Selden  v.  Vemiilya,  3  Comst.  536 ;  Root  v.  Stuyvesant,  18 
Wend.  284.)  The  trust  to  receive  the  proceeds  of  sales  and 
dispose  of  them  for  the  support,  education  and  maintenance  of 
the  children  during  his,  the  trustee's  life,  in  his  discretion,  is  an 
inseparable  part  of  the  power  to  sell,  and  it  is  condemned  by 
the  statute  as  much  as  is  the  life  estate  first  given  to  him. 
{Costar  V,  ZoriUa/rd,  14  Wend.  325;  Irving  v.  DeKay^  9 
Paige,  521;  Parks  v.  Parks,  id.  106  ;  Darling  v.  Rogers,  22 
Wend.  494.)  If  in  executing  a  power  an  estate  is  limited  to 
take  effect  after  a  previous  one,  and  the  limitation  as  to  such 
prior  estate  is  void,  the  time  of  the  subsequent  one  will  be  ac- 
celerated and  be  as  if  the  void  limitation  had  not  been  made 
at  all.  (2  Washb.  668  ;  Perkins,  567,  569 ;  Touchstone,  535  ; 
Juel  V.  Jacobs,  L.  R.,  3  Oh.  Div.  703  ;  Cro.  Eliz.  423  ;  Teaton 
V.  Roberts,  8  Foster,  459 ;  Adams  v.  OiUispie,  2  Jones'  Eq. 
44 ;  9  id.  277  ;  Lainson  v.  Lainson,  18  Beav.  1  j;  WiUiams  v. 
GoodtiOe,  5  M.  &  Ry.  757 ;  BulZock  v.  BenneU,  Eng.  L.  & 
Eq.  563 ;  PhiUips  v.  Ackers,  9  01.  &  Fin.  583 ;  Finch  v. 
Lane,  L.  R,  10  Eq.  Oas.  583 ;  Matthias  v.  Hammond,  6  Rich. 
Eq.  121.)  Nothing  can  be  created  or  appointed  by  the  donee 
of  an  original  power,  or  by  any  person  under  authority  from 
the  donee,  which  is  not  within  such  original  power.  (4  Kent's 
Oom.  337;  Brayhrook  v.  AU'y-Oen%  9  H.  L.  Oas.  150; 
1  Sugden  on  Powers  [3d  Am.  ed.],  242 ;  Hotchkiss  v.  EUing, 
36  Barb.  38;  Barber  v.  Gary,  11  N.  Y.  397 ;  Eeiizel  v.  Bar 
her,  69  id.  12 ;  Jackson  v.  Da/oenport,  18  Johns.  296  ;  Wick- 
cashom  v.  Savage,  58  Penn.  St.  .)  A  power  of  sale  is  always 
personal  and  untransferable  when  not  precisely  confined  in  the 
modes  of  its  execution.  {Ingram  v.  Ingram,  2  Atkins,  88  ; 
Beekman  v.  Bonsor,  23  N.  Y.  293 ;  Newton  v.  Bronson,  13 
id.  587;  Bergen  y.  Duff,  4  Johns.  Oh.  368 ;  Sugden  on  Powers 
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[3d  Am.  ed.],  214;  ConJdvn  v.  EdgertorCs  AdmDrs^  21  Wend. 
436 ;  Smith  v.  Oarsey,  2  Dev.  &  Batt.  42  ;  Cole  v.  Wamd,  16 
Ve8.  27 ;  Haalem  v.  Bean,  2  Taylor  [N.  C]  279 ;  Chambers  v. 
TulanSy  1  Stock.  146 ;  Dominic  v.  Michael,  4  Sandf .  375 ; 
Cutting  v.  Cutting,  86  N.  Y.  522 ;  Mott  v.  Aekerman,  92  id. 
653.)  By  the  limitation  over  in  Mrs.  Oatin's  will,  her  grand- 
children, the  plaintiffs  in  this  case,  were  to  have  the  estate 
absolutely  at  the  decease  of  their  mother  in  the  event  of  the 
non-execution  of  the  original  power,  and  they  cannot  be  de- 
prived of  it  by  a  transfer  of  the  same  power  to  be  executed 
after  the  death  of  Mrs.  Orooke.  (1  Sugden  on  Powers  [2d 
Am.  ed.],  214 ;  2  Atkins,  88 ;  2  Ves.  Jr.  336 ;  2  Hare,  200 ; 
3  East,  310  ;  1  Ves.  Sen.  413;  Cole  v.  Wade,  16  Ves.  Jr.  27.) 
The  primary  devise  by  Mrs.  Oatin  to  Robert  L.  Crooke  in 
trust,  considered  apart  from  the  power  of  disposition,  created 
a  mere  life  estate  for  the  life  of  Mrs.  P.  S.  Crooke,  the  bene- 
ficiary, and  this  life  estate  was  not  enlarged  by  the  subsequent 
conveyance  of  the  trustee  to  her.  (Stat,  of  Trusts,  §  65 ;  Bridge 
V.  Davis,  20  N.  Y.  15 ;  Jackson  v.  Edwards,  22  Wend.  509 ; 
Fosdick  V.  Cornell,  1  Johns.  440;  Anderson  v.  Jackson,  16  id. 
382 ;  Chrystie  v.  Phyfe,  19  N.  Y.  345  ;  Oilman  v.  Reding- 
ton,  24  id.  16 ;  Terry  v.  Wiggins,  47  id.  518.)  The  future  es- 
tates of  the  children  came  into  a  legal  and  potential  existence 
at  the  moment  of  the  decease  of  the  testatrix,  Mrs.  Catin.  (1 R. 
S.  725,  §  35 ;  Ham  v.  Vam.  Orden,  84  N.  Y.  257.)  To  the 
direction  that  the  real  estate  must  be  disposed  of  in  fee-simple, 
it  is  impossible  to  impute  any  other  meaning  than  the  one 
which  in  itself  it  expresses.  {Brown  v.  Lyon,  16  N.  Y. 
420;  Jarm.  on  Wills,  rule  17,  pp.  427,  429;  6  Durnf. 
&  East,  353 ;  Wigram  on  Wills  [O'Hara],  24 ;  5  Ves.  401.) 
At  common  law  a  fee,  whether  absolute  or  not,  cannot  exist 
in  a  married  woman  having  issue  without  the  rights  of 
the  husband  as  the  necessary  incidents  of  that  tenure.  (1 
Bishop  on  Married  Women,  473,  583.)  All  the  powers 
of  sale,  of  appointment  or  apportionment,  distribution  or 
application  to  the  objects  thereof  are  discretionary  in  their 
very  nature,  unless  all  the  circumstances  of  their  execution 
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are  defined  in  the  powers  as  to  leave  no  room  for  discretion. 
{Conklm  V.  Mgerton's  Adm'rs,  21  Wend.  436 ;  1  Sugd.  on 
Powers,  214 ;  Smith  v.  Garcey,  2  Dev.  &  Batt.  Ch.  42 ;  Per- 
son V.  Oarrison^  1  McLean,  197;  Cole  v.  Wade,  16  Ves.  27; 
HaaUm  v.  Ream,  2  Taylor  [N.  C],  279  ;  Bergen  v.  Duff,  4 
Johns.  Ch.  368  ;  Chamhera  v.  Tulcme,  1  Stockt.  146 ;  Dominie 
V.  Michael,  4  Sandf.  376;  Singleton  y,  Scott,  11  Iowa,  589.) 
Whoever  claims  title  under  the  execution  of  a  power  must 
show  that  its  creation  and  existence  are  justified  by  the  statute 
in  some  of  its  classifications  and  definitions.  The  estate  de- 
vised to  Philip  S.  Crooke  during  his  life,  in  trust,  was  a  per- 
petuity. {Shelter  v.  Smith,  41  N.  Y.  328 ;  Knox  v.  Jones,  47 
id.  390  ;  Lewis  on  Perpetuities,  560,  661 ;  Hawley  v.  James, 
16  Wend.  61,  120;  Jennings  v.  Jennings,  7  N.  Y.  547; 
Armory  v.  Lord,  9  id.  404,  416 ;  Samage  v.  Bumham,  17  id. 
561;  4  Kent's  Com.  337;  1  Sugd.  [3d  Am.  ed.]  242;  Costar 
V.  LariUard,  14  Wend.  324 ;  9  H.  of  L.  Cas.  150,  166  ;  Knox 
V.  J&nes,  47  N.  Y.  396 ;  Hawley  v.  James,  16  Wend.  61 ; 
Shelte7^  V.  Smith,  41  N.  Y.  328.) 

Winchester  BHtton,  for  respondent.  The  power  vested  in 
Mrs.  Crooke  by  the  will  of  her  mother,  Mrs.  Catin,  having 
been  given  for  the  sole  benefit  of  Mrs.  Crooke,  unaccompanied 
by  any  trust  or  duty  toward  another,  the  maxim  ^^delegattis 
nan  potest  delega/re  "  is  not  applicable.  Mrs.  Crooke  was  vested 
with  an  unrestricted  power  to  be  exercised  for  her  own  benefit 
exclusively.  (1  R.  S.  732,  §§  74,  77,  79  ;  notes,  5  Edm.  Stat. 
321-2  ;  Crozie)*  v.  Groziei^  3  D.  &  W.  353  ;  Liefe  v.  Salting- 
stone,  1  Mod.  289 ;  1  Sugden  on  Powers  [7th  Lond.  3d  Am. 
ed.],  chap.  7,  §  2,  1 12  [*  483] ;  Keefer  v.  SchwaHz,  47Penn. 
St.  503.)  Under  the  power  in  question,  Mrs.  Crooke  might 
have  conveyed  the  fee.  {Perry  v.  Wiggins,  47  N.  Y.  612 ; 
Holm^  V.  Godson,  8  DeM.  &  G.  152 ;  Barton  v.  Barton,  3 
K.  &  J.  512  ;  Shaw  v.  Ford,  L.  R,  7  Ch.  Div.  669.)  Section 
80  of  the  statute  of  powers  is  an  enabling  and  not  a  restrictive 
provision,  and  was  enacted  to  enable  a  married  woman  to  take  and 
exercise  such  a  power  by  an  act  without  the  concurrence  of  her 


430  Obooke  et  al.  v.  County  of  Kings.  [Dec., 


Stfttement  of  caee. 


husband  and  unaffected  by  his  marital  rights.  {Strong  v.  Wil- 
kin, 1  Barb.  Ch.  1,  13;  Fraser  v.  Wa/rrm,  id.  220,  240; 
Wright  v.  TaUmwdge,  15  N.  Y.  307;  WadUrm  v.  Am. 
H.  M.  Soo.,  12  id.  415 ;  LeamU  v.  FeU,  25  id.  474;  Good- 
hill  V.  Brigham,  1  Bos.  &  Pul.  192 ;  Maundrell  v.  Maun- 
dreU,  10  Ves.  246 ;  Sugden  on  Powers,  chap.  2,  §  6,  p. 
104.)  The  power  of  disposition  devised  to  Mrs.  Crooke 
was  equivalent  to  a  devise  of  the  property  to  her  in  fee. 
(1  R.  8.  733,  §§  77,  79,  85  ;  Powell  on  Devises,  10 ;  2  R.  S. 
57 ;  Smith  v.  Edwards,  88  N.  Y.  92 ;  Campbell  v.  Beaumxmt, 
Ct.  of  App.  MS.)  The  intention  of  Mrs.  Oatin  to  vest  in 
Mrs.  Crooke  the  whole  financial  interest  in  the  estate  devised 
being  apparent,  must  be  carried  out  in  accordance  with  the 
terms  of  the  will  and  the  rules  of  law.  (1  R.  S.  748,  §  2 ; 
Van  Nostrand  v.  Moore,  52  N.  Y.  12 ;  Jackson  v.  Coleman^ 
2  Johns.  391 ;  Doe  v.  Rowland,  8  Oow.  277 ;  Jarman  on 
Wills,  chap.  33,  §  4 ;  1  R.  S.  732,  §§  82,  84,  85 ;  Freeborn  v. 
Wagner,  4  Keyes,  29 ;  DePeyater  v.  Michael,  6  N.  Y.  467  ; 
Westei'veU  v.  Oregg,  12  id.  202;  Terry  v.  Wiggins,  2  Lans. 
274 ;  Ackermam,  v.  Oertin,  67  N.  Y.  66  ;  Livingston  v.  Mur- 
ray, 68  id.  490 ;  Trustees  of  Semina/ry  v.  Kellogg,  16  id.  93.) 
The  effect  of  vesting  the  fee  in  Mrs.  Crooke  was  to  render  in- 
effectual the  devise  in  trust  to  Robert  L.  Crooke.  (Jarman  on 
Wills  [5th  Am.  ed.],  chap.  15  ;  Sherrat  v.  Bently,  2  Myl.  &K. 
149 ;  Parks  v.  Parks,  9  Paige,  107 ;  1  R.  S.  722,  §  5.)  It 
was,  therefore,  though  expressed,  to  be  for  the  life  of  Mrs. 
Crooke  an  estate  at  will.  {Nichol  v.  Warworth,  4  Denio,  365  ; 
Boynton  v.  Hoyt,  1  id.  53 ;  Oarvey  v.  McDevitt,  72  N.  Y. 
556 ;  McLean  v.  Macdonald,  2  Barb.  534 ;  Marvin  v.  Smith, 
56  id.  600;  Hermans  v.  Burt,  78  N.  Y.  259.)  The  trust 
attempted  to  be  created  was  one  substantially  to  hold  the  lands 
for  the  use  of  the  cestui  qu^  trust,  and  was  at  once  executed  by 
the  forty-ninth  section  of  the  statute  of  trusts  (I  R.  S,  728), 
or  by  the  eighty-second  section  of  the  statute  of  powers.  (1 
R.  S.  732;  Veredin  v.  Slocum,  71  N.  Y.  347.)  A  remainder 
cannot  be  limited  after  a  fee.  {Pells  v.  Brown,  Cro.  Jac.  590  ; 
Porter  v.  Bradley,  3  Term  R.  143  ;  Jarman  on  Wills,  chap.  26  ; 
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2  Washb.  on  Real  Prop.,  bk.  2,  chap.  4,  §§  1,  11, 12 ;  Daniel  v. 
Thompsm,  14  B.  Monr.  662;  1  R.  S.  724,  §  24;  id.,  722,  §4.) 
A  valid  trust  estate  cannot  exist  where  the  same  person  is  both 
trustee  and  cestui  que  trust,  (1  R.  S.  728 ;  Seldom  v.  Ver- 
milyea,  3  N.  Y.  525.)  Mrs.  Crooke,  after  the  conveyance  from 
Robert  L.  Crooke,  the  trustee,  held  the  fee.  (1 R.  S.  730,  §  67  ; 
id.  729,  §  62.)  Her  will,  therefore,  was  not  a  mere  exercise 
of  a  power,  but  a  devise  as  owner  of  the  fee.  (1  R.  S.  739, 
§  143 ;  Setzel  v.  Barber,  69  N.  Y.  1.)  The  trust  estate  at- 
tempted to  be  vested  in  Robert  L.  Crooke,  being  subject  to  the 
power  vested  in  Mrs.  Crooke,  was  void  in  its  creation.  ( Wood 
V.  Wood,  5  Paige,  596  ;  Beck  v.  McGillis,  9  Barb.  35  ;  Her- 
inans  v.  Burt,  78  N.  Y.  259.)  As  the  trust  estate  and  the 
power  cannot  co-exist,  the  trust  is  annulled  and  the  power 
remains  intact.  (2  Blackst.  157  ;  Coke  Litt.  42 ;  4  Kent's  Com. 
125  ;  Basoom  v.  Alhertsmi,  34  If.  Y.  584.)  The  power  granted 
to  Mts.  Crooke  is  a  general  and  beneficial  power,  because  it 
authorized  the  alienation  in  fee  of  the  lands  embraced  therein 
to  any  alienee  whatever,  and  no  person  other  Jihan  Mrs.  Crooke 
had  by  the  terms  of  its  creation  any  interest  in  its  execution. 
(1  R.  S.  733,  §§  77,  79 ;  Jennings  v.  Conboy,  73  K  Y.  235 ; 
Frethom  v.  Wagner,  49  Barb.  43 ;  aflBrmed,  4  Keyes,  35  ; 
Gutting  v.  Cutting,  28  Hun,  64.)  Being  a  beneficial  power, 
no  trust  can  be  annexed  to  it  without  violating  the  statute  of 
powers.  (1  R.  S.  734,  §  94  ;  id.  732,  §  76 ;  id.  733,  §  92 ;  Cutting 
V.  Cutting,  86  N.  Y.  530.)  The  word  in  parentheses  inserted 
in  the  power,  viz.,  "  real  estate  in  fee-simple "  were  not  re- 
strictive of  the  power.  (1  Hill,  452  ;  Hone  v.  Van  Schaich,  20 
Wend.  664 ;  DarliTig  v.  Rogers,  22  id.  483  ;  Murray  v.  Biggs, 
15  Johns.  571.)  If  the  power  to  dispose  could  not  be 
executed  so  as  to  defeat  the  attempted  trust  estate,  yet  the 
power  would  operate  upon  the  remainder.  {Rathhone  v. 
Honey,  58  N.  Y.  463  ;  Terry  v.  Wiggins,  47  id.  516.)  The 
power  to  grant  must  be  retained  and  considered  for  the 
purpose  of  aspertaining  the  intentions  of  the  testatrix,  and  for 
tins  purpose  it  is  as  effectual  as  thougli  it  was  valid.      ( Van 
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Noatrand  v.  Moore,  52  N.  T.  12 ;  Post  v.  5iwer,  33  id.  593.) 
The  power  being  without  restriction,  and  intended  to  be 
general  and  absolute,  it  was  equivalent  of  the  power  which 
Mrs.  Oatin  herself  had,  and  is  subject  only  to  that  test.  The 
power  to  devise  was  as  unrestricted  as  the  power  to  grant. 
{Jacques  v.  M.  E.  Churchy  17  Johns.  549 ;  Bovey  v.  Smithy 
1  Vem.  84;  Orozier  v.  CrozieT,  3  D.  &  W.  353 ;  1  Sugd.  on 
Powers,  495;  Sparling  v.  Rockford,  L.  K.,  16  Ch.  Div.  16; 
White  V.  WiUon,  1  Drury,  304 ;  Bray  v.  Bree,  2  Clark  & 
Finn.  453 ;  Phipson  v.  Turner j  9  Sim.  227 ;  In  re  Broion^s 
SetUem^nty  10  Eq.  349  ;  Freeland  v.  Pie7*son,  3  id.  668 ;  Fer^ 
rtes  V.  Jay,  10  id.  550;  Drake  v.  Ai£y'Gm\  10  Clark  & 
Finn.  257 ;  OroAyen  v.  Brady ^  4  Eq.  209 ;  Fowler  v.  Cohn,  21 
Beav.  360 ;  BuUocJc  v.  FUdgate,  1  Ves.  &  Bea.  471 ;  Thomp- 
son V.  Garwood,  3  Whart.  287 ;  Berry  v.  Cross,  132  Mass. 
454 ;  Kinnan  v.  Guernsey,  64  How.  253  ;  Bdfer  v.  Schwartz, 
47  Penn.  St.  503.)  The  limitation  of  the  devise  to  Philip  S. 
Orooke,  being  upon  his  own  life  only,  there  was  not  thereby  an 
unlawful  suspension  of  the  power  of  alienation.  {Haxton  v. 
Corse,  2  Barb.  Ch.  507-525 ;  Gilman  v.  ReddingUm,  24  N. 
Y.  9 ;  Woodgate  v.  Fleet,  64  id.  569 ;  Prcrvost  v.  Provost,  50 
id.  141.)  Nor  was  the  trust  invalid,  because  it  was  limited 
upon  the  life  of  the  trustee,  instead  of  the  cestui  que  trust. 
(1  R.  S.  728,  §  55,  subd.  3 ;  Laws  of  1828,  2d  session,  §  11, 
chap.  20 ;  1  R.  8.  [7th  ed.]  123 ;  §§  15  and  16  of  art.  1,  R.  S. 
723.)  In  any  event  the  trust  was  valid  as  a  power  in  trust. 
(1  R.  S.  729,  §  58.)  The  statute  does  not,  by  its  terms,  re- 
quire that  the  trust  estate  shall  be  limited  upon  lives  of  cestuis 
que  trust.  On  the  contrary,  the  trust  may  be  for  the  benefit  of 
any  beneficiaries,  e,  g.,  the  person  executing  the  trust.  {Haac- 
ton  V.  Corse,  2  Barb.  Ch.  [6th  Rev.]  506 ;  Butler  v.  BuOer,  3 
id.  304;  Manice  v.  Ma/nice,  43  N.  Y.  303.)  The  limitation 
need  not  be  upon  lives  at  all,  provided  the  absolute  power  of 
alienation  is  not  illegally  suspended,  but  may  be  "for  any 
shorter  term."  {ffawley  v.  James,  16  Wend.  61;  Hone  v.  Yan 
SchaicJc,  7  Paige,  221 ;  affirmed,  20  Wend.  564.) 
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Finch,  J.  The  primary  question  in  this  case, —  deemed  ir- 
relevant on  one  side,  but  made  to  dictate  the  ultimate  result  on 
the  other, —  respects  the  provision  of  Mrs.  Catin's  will,  by  which 
she  gave  to  Robert  Crooke  a  trust  estate  for  the  life  and  for  the 
benefit  of  her  daughter,  Margaret,  and  at  the  same  time  con- 
ferred upon  the  latter  a  power  to  grant  and  devise  the  whole 
property.  The  inconsistency  of  these  two  provisions ;  by  one 
-of  which  the  estate  is  tied  up  for  a  life-time  by  means  of  a  trusty 
which  the  trustee  can  neither  end  nor  contravene,  and  the  re- 
sultant proceeds  of  which  the  beneficiary  cannot  transfer  or 
release  (1  R.  S.  728,  §§  60,  63, 65) ;  and  by  the  other  of  which 
the  estate,  at  the  instant  of  the  testatrix's  death,  is  put  within 
the  absolute  power  and  control  of  the  beneficiary  as  broadly  and 
perfectly  as  if  she  were  sole  owner ;  that  inconsistency  is  so- 
obvious  and  radical  that  both  parties  have  alike  recognized  and 
conceded  it,  as  have  also  the  members  of  this  court,  whose 
opinions  followed  a  former  argument  of  the  appeal.  So  far, 
there  is  little  room  for  doubt  or  hesitation ;  but  the  inquiry 
how  the  inconsistency  is  to  be  removed,  or  what  are  the  conse- 
quences which  it  involves,  has  led  to  very  divergent  theories* 

The  respondent  argues,  as  a  consequence  of  the  repugnant 
provisions,  that  one  of  the  two  must  be  disregarded  or  destroyed, 
and  insists  that  the  trust  shall  disappear  and  the  power  be  pre- 
served. Having  thus  eliminated  the  trust  estate,  and  left  in 
Mrs.  Crooke  an  absolute  power  of  disposition  by  grant  or  devise, 
it  became  easy,  under  the  provisions  of  the  statute  (§§  81-85), 
to  transmute  her  estate  into  a  fee,  and  so  establish  the  title 
which  passed  by  her  will.  But  this  view  of  the  case  comes  in 
collision  with  the  plain  and  clear  intention  of  Mrs.  Oatin,  ex- 
pressed on  the  face  of  the  will.  With  great  care  and  precision 
she  provides  that  Margaret's  husband  shall  in  no  event  "  have 
any  title,  estate  or  interest "  in  the  property  "  either  as  tenant 
by  the  curtesy,  or  otherwise,  nor  shall  any  creditor  of  his  at  any 
time  have  any  claim  "  upon  the  estate  devised,  "  or  the  rents 
issues,  profits,  interest  or  income  thereof."  In  this  purpose 
explicitly  declared,  the  trust  estate  had  its  origin.  It  was  the 
very  means  or  machinery  selected  and  framed  to  effect  the  ex- 
SiOKBLS — Vol.  LII.  55 
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pressed  intention.  While  influenced  by  this  motive,  and  aim- 
ing at  this  result,  and  creating  the  trust  estate  for  its  accom- 
plishment, that  the  testatrix  should  immediately  proceed  to 
sweep  it  all  away,  and  make  her  careful  precautions  futile,  and 
open  the  estate  to  the  interest  of  the  husband  and  his  creditors, 
by  a  provision  whose  legal  effect  annihilates  the  trust  in  the  in- 
stant of  its  creation,  is  difficult  to  believe  and  impossible  to  hold. 
These  considerations,  and  others  more  fully  stated,  led  one 
member  of  the  court  to  an  opposite  conclusion  as  to  the  effect  of 
the  inconsistent  provisions.  His  reasons,  which  need  not  here 
be  repeated,  were  serious  and  strong  for  the  conclusion  that  the 
power  was  void  while  the  trust  remained.  But  that  result  is 
again  confronted  by  a  clear  intention  of  the  testatrix  expressed 
upon  the  face  of  the  will.  For  she  framed  and  created  the 
trust  "  upon  the  further  condition"  and  "  subject  to"  the  power 
granted  to  Margaret.  The  trust  was  made  the  subordinate  and 
the  power  the  dominant  creation.  The  trust  existed  by  per- 
mission of  the  power.  The  latter  was  made  the  essential  and 
master  provision,  and  so  was  clothed  with  the  right  to  live  in 
preference,  if  one  of  the  two  must  die.  In  this  emergency  and 
as  a  solvent  of  the  difficult  collision,  a  suggestion  has  been  made 
which,  at  least,  harmonizes  the  conflicting  provisions,  and  takes 
away  their  inconsistency,  leaving  it  unnecessary  to  destroy  either. 
That  suggestion  is  that  the  granting  power  bestowed  upon 

\  Margaret  must  be  understood  to  relate  only  to  the  remainder 
and  operate  solely  upon  that.  It  is  our  duty  to  harmonize  and 
retain,  so  far  as  possible,  all  the  provisions  of  the  will ;  to  reject 
no  words  of  its  maker  except  upon  imperative  necessity ;  and  to 
seek  for  all  of  them  some  force  and  operation.  The  construc- 
tion suggested  is  in  the  line  of  that  duty.  It  preserves  the 
trust,  and  so  secures  to  the  daughter  the  use  of  the  estate  for 
life,  and  puts  it  beyond  the  reach  of  the  husband  or  his  cred- 
itors. It  preserves  the  granting  power  to  the  extent  of  the  re- 
mainder, and  so  enables  the  daughter  to  sell  subject  to  the  trust, 
and  realize  in  an  emergency,  or  upon  unproductive  property, 
the  measure  of  value  in  excess  of  the  trust.     It  is  in  harmony 

1  with  the  manifest  and  controlling  intention  of  Mrs.  Oatin  to 
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v^t  in  her  daughter  the  whole  beneficial  interest  in  and  owner- 
ship of  the  property  devised,  so  far  as  it  could  be  done  without 
exposing  it  to  the  husband  or  his  creditors.  The  construction 
seems  to  me  correct,  and  I  am  content  to  adopt  it  as  the  best 
solution  of  the  difficulty. 

From  that  conclusion  it  follows  that  Mrs.  Crooke  did  not 
take  under  Mrs.  Catin's  will  an  absolute  fee.  And  this  result 
is  inevitable  because  the  granting  power  did  not  cover  the  enl 
tire  fee.  In  GvMvng  v.  Cutting  (86  N.  T.  536),  the  meaning 
and  construction  of  the  absolute  power  of  disposition  specified 
in  sections  81  to  85,  inclusive,  of  the  statute  relating  to  powers? 
was  settled  with  a  care  and  precision  which  leaves  us  at  liberty 
to  take  and  depend  upon  the  result  without  repetition  of  the 
analysis  which  led  to  it.  But  one  of  the  sections  relates  to  a 
devising  power,  and  as  that  involves  transmutation  into  a  fee 
only  in  a  case  where  given  to  "  a  tenant  for  life  or  years," 
which  is  not  the  situation  here,  our  attention  must  be  confined 
to  the  remaining  four  sections.  These,  it  was  ruled,  operated 
only  upon  an  absolute  power  of  disposition,  such  and  so  broad  i 
that  it  permitted  the  alienation  of  the  entire  fee  during  the 
life-time  of  the  donee.  Upon  the  construction  to  which  I  ac- 
cede, the  granting  power  conferred  upon  Mrs.  Crooke  was  not, 
of  that  character,  but  limited  to  a  transfer  of  the  remainder 
subject  to  the  outstanding  estate  for  her  life  in  her  trustee.  ^ 
So  that  she  took  no  fee  under  Mrs.  Catin's  will,  and  upon  the 
power  to  devise  given  by  that  will  to  Mrs.  Crooke,  and  its  due 
execution  by  the  latter,  must  depend  the  validity  or  invalidity 
of  the  defendant's  title. 

As  we  approach  the  consideration  of  that  power,  we  are  met 
by  a  contention  of  the  appellant,  urged  now  for  the  first  time, 
and  so  not  considered  in  the  opinions  heretofore  written,  and 
which  is  aimed  at  a  total  destruction  of  Mrs.  Crooke's  devise, 
as  contrary  to  the  statute,  and  leaving  the  power  unexecuted 
and  the  remainder  to  the  plaintifis  in  Mrs.  Catin's  will  to  take 
effect.  The  will  of  Mrs.  Crooke  created  both  a  trust  and  a 
power;  the  trust  for  the  benefit  of  her  children,  and  the  power 
an  authority  to  sell,  substituting  the  proceeds  as  the  capital  of 
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the  trust.  Philip  S.  Crooke,  the  hiigband,  was  made  trustee  of 
the  trust  and  donee  of  the  power.  To  him  the  will  gave  the 
entire  property  and  estate  of  the  testatrix  during  his  life,  in 
trust,  to  apply  the  income  to  the  support  and  education  of  her 
children  in  his  discretion,  and  after  his  death  it  declared  that 
"the  said  property  and  estate  shall  be  and  remain  the  prop- 
erty and  estate  of  my  said  children  and  their  heirs  forever  and 
absolutely."     The  duration  of  this  trust  was  thus  specially  de- 

•  dared  to  be  for  a  single  life,  that  of  the  trustee.  The  trust 
estate,  by  the  literal  language  of  the  will,  was  made  to  begin 
at  the  death  of  Mrs.  Crooke,  to  continue  during  the  trustee's 
life,  and  to  end  by  an  absolute  vesting  of  the  estate  at  his 
death.  And  because  there  were  nine  children  who  were 
beneficiaries,  and  the  lives  of  more  than  two  of  them  might 
end  before  the  termination  of  the  trust,  and  because  the  se- 
lected or  standard  hfe  was  not  that  of  a  beneficiary,  and  might 
continue  after  the  last  of  these  had  died,  it  is  contended  that 
the  trust  attempted  to  be  created  was  illegal  and  void.  But 
the  trust  here  is  not,  and  the  statute  does  not  require  that  it 

>  shall  be,  limited  as  to  its  duration  upon  the  lives  of  bene- 
ficiaries alone.  Every  such  trust  has  three  separate  elements,  in- 
tertwined closely,  but  capable  of  independent  consideration  and 
treatment.  These  are  the  trust  property,  the  trust  objects,  and 
the  trust  term ;  what  may  be  the  property  subjected  to  the 
trust ;  for  whose  benefit  it  may  be  created ;  and  during  what 
time  it  may  continue.  The  statute  against  perpetuities  deals 
only  with  the  third  and  last  element,  the  duration  of  the  trust, 
or  the  lawful  suspension  of  the  power  of  alienation.  It  sets 
up  a  simple  and  easy  standard  by  which  to  measure  the  per- 
mitted limit,  and  that  is  a  period  extending  beyond  not  more 
than  two  lives  in  being  at  the  creation  of  the  trust.  It  does 
not  dictate  what  lives ;  it  does  not  concern  itself  about  their 
selection ;  it  does  not  direct  that  they  shall  be  chosen  from 
among  beneficiaries;  they  may  be  those  connected  with  the 
trust  or  total  strangers  to  it;  only,  they  must  be  "in  being" 
when  the  trust  is  created.  That  is  the'  sole  restriction.  Any 
two  designated  lives  are  made  to  serve  merely  as  a  standard, 
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or  measure  of  duration,  and  for  that  purpose,it  is  not  of  the 
least  consequence  to  the  statutory  intention  whether  such  lives 
are  those  of  beneficiaries  or  not.  Any  requirement  of  that 
sort  must  be  found  elsewhere.  It  is  claimed  to  be  found  in  the 
statute  which  authorizes  the  creation  of  the  trust  (1  R.  S.  728, 
§  55),  and  which,  while  aiming  only  to  prescribe  the  character 
of  the  trust  property  and  dictate  the  trust  objects,  does  thereby 
also  affect  the  trust  term.  It  permits  rents  and  profits  to  be 
received  and  held  for  the  benefit  of  any  number  of  persons 
during  their  lives  or  a  shorter  term.  Unlike  the  other  statute 
it  fixes  no  arbitrary  limit  of  .two  designated  lives,  but  leaves  it 
to  run  through  any  number,  so  far  as  its  own  conditions  are 
concerned.  But  it  is  argued  that  it  is  the  inherent  and  neces- 
sary character  of  such  a  trust  that  it  cannot  exceed  in  duration 
the  lives  of  the  beneficiaries,  and  if  its  term  is  measured  by 
some  other  life,  that  life  and  so  the  trust  term  may  continue 
after  the  beneficiaries  are  dead,  and  no  such  trust  is  authorized  ^ 
to  be  created,  but  only  for  the  lives  of  not  more  than  two  ben- 
eficiaries. But  the  inherent  character  of  the  trust,  its  own 
essential  limitations,  may  very  well  form  an  element  in  the 
construction  to  be  given  to  the  language  creating  it.  That 
character  and  those  limitations  are  such  that  the  trust  cannot 
exceed  in  duration  the  lives  of  the  beneficiaries,  because  upon 
their  death  its  purpose  is  accomplished,  and  a  trust  supposes  a 
beneficiary,  and  so  its  very  creation  implies  necessarily,  without 
express  words,  a  termination  at  such  period.  If  then,  in  creat- 
ing the  trust,  one  or  two  lives  of  persons  not  beneficiaries  are 
designated  as  its  measure  of  duration,  it  follows  that  such  des- 
ignation can  never  be  intended  to  lengthen  the  trust  beyond  its 
possibility  of  existence,  and  that  the  language  which  confines 
its  benefits  to  persons  who  are  or  may  be  living,  sufficiently  indi- 
cates an  intention  to  end  it  at  their  deaths  unless  it  is  earlier  ter- 
minated by  the  dose  of  the  selected  life,  or  lives.  And  when  in 
the  present  case  the  vesting  of  the  fee  was  fixed  at  the  death  of 
the  trustee,  the  close  of  the  selected  life,  that  must  be  read  and 
construed  in  connection  with  the  other  necessary  Kmit  indi- 
cated by  the  language  declaring  /:he  purpose  of  the  trust,  and 
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held  to  mean  that  the  vesting  is  to  take  place  at  the  end  of  the 
designated  life,  or  at  the  period  less  than  that  marked  by  the 
earlier  death  of  all  the  beneficiaries.  We  are  not  to  gather, 
from  the  language  of  the  will,  the  absurd  and  destractive  inten- 
tion to  continue  a  trust  beyond  the  limit  implied  by  its  own 
nature  and  inherent  character,  unless  compelled  to  it  by  lan- 
guage which  will  admit  of  no  other  interpretation.  A  similar 
construction  has  heretofore  been  adjudged  by  this  court.  In 
Provost  V.  Provost  (70  N.  Y.  141),  the  trust  created  was  to  re- 
ceive the  rents  and  profits,  and  apply  them  to  the  use  of  the 
wife  until  the  children,  of  whom  there  were  more  than  two, 
became  of  age ;  and  the  period  of  vesting  was  indicated  thus : 
"  It  is  my  will  that  when  the  children  become  of  age  the  trust 
shall  cease."  The  literal  language  of  its  creation  exposed  that 
trust  to  most  of  the  criticism  indulged  in  here.  It  was  not 
created  in  terms  for  the  life  of  the  wife ;  its  duration  was  not 
limited  upon  the  life  of  the  beneficiary  alone,  but  in  combina- 
tion with  the  full  age  of  the  children  ;  the  wife  might  die  be- 
fore the  last  of  the  children  reached  twenty-one,  and  so  the 
trust  be  prolonged  beyond  the  beneficial  life.  But  this  court 
refused  to  accede  to  any  such  literal  and  rigid  interpretation, 
and  held  that  the  trust  by  necessary  implication  was  for  the  life 
of  the  wife  unless  sooner  determined  by  the  majorities  of  the 
children,  and  so  was  for  the  life  of  a  person  or  a  shorter  term, 
and  within  the  express  permission  of  the  statute.  A  construc- 
tion of  the  same  character  must  govern  Mrs.  Orooke's  trust, 
and  we  must  hold  here,  as  was  held  there,  that  the  duration  of 
the  trust  may  be  measured  by  an  event  which  is  not  the  com- 
pleted lives  of  all  the  beneficiaries,  but  which  may  happen 
earlier  and  reduce  the  trust  to  a  "shorter term."  Indeed  the 
contrary  doctrine  urged  upon  us  would  make  it  impossible  ever 
to  create  such  a  trust  in  part  for  the  benefit  of  unborn  persons, 
for  if  the  trust  must  be  limited  as  to  duration  upon  the  lives 
of  the  beneficiaries,  and  these  lives,  by  the  statute  of  perpetui- 
ties, must  not  exceed  two  and  must  be  "  in  being,"  it  follows 
inevitably  that  such  trust  cannot  be  created  for  the  benefit  of 
children  not  in  esse.    And  to  this  logical  consequence,  the  argn- 
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ment  on  behalf  of  the  appellants  with  commendable  courage 
marches  boldly.  Asserting  that  the  execation  of  Mrs.  Crooke's 
power  must  be  treated  as  if  written  in  Mrs.  Catin's  will;  that 
six  of  the  children  at  that  date  were  unborn ;  that  a  suspension 
dependent  for  its  duration  on  lives  not  in  being  cannot  be 
created  by  any  limitation  or  condition  whatever,  —  the  argument 
asserts  for  such  reason  the  invalidity  of  the  trust.  But  this 
court  has  held  differently.  In  Woodgoite  v.  Fleet  (64  N.  Y. 
569),  it  was  said  that  "  a  trust  to  receive  and  apply  the  rents 
and  profits  of  lands,  the  duration  of  which  cannot  extend 
beyond  the  lives  of  two  designated  persons  in  being  at  the 
time  of  the  creation  of  the  trust,  is  permitted  by  the  statute ; 
and  its  validity  is  not  impaired  by  the  circumstance  that  during 
this  authorized  period  of  suspension  of  the  power  of  alienation, 
more  than  two  persons  are  to  enjoy  the  benefit  of  the  income, 
or  even  that  some  of  the  designated  beneficiaries  are  not  in  esse 
at  the  time  of  the  creation  of  the  trust."  The  right  thus  to 
provide  for  unborn  beneficiaries  was  also  asserted  in  Harrison 
V.  Harrison  (36  N.  Y.  546).  These  cases  refute  the  doctrine 
of  the  appellants  by  denying  its  logical  consequences,  and  it 
seems  to  me  indicate  its  error  by  drawing  a  distinction  which 
is  more  plainly  disclosed  in  Manice  v.  Manice  (43  N.  Y.  386). 
There  the  trust  was  for  the  life  of  the  widow,  but  for  her  ben- 
efit and  that  of  five  children.  Rapallo,  J.,  said  of  it :  "  The 
trust  is  limited  for  its  duration  to  the  life  of  the  widow,  and  as  to 
each  beneficiary  the  beneficial  interest  is  for  his  life  or  a  shorter 
term."  That  is,  a  trust  dependent  upon  lives,  as  beneficial  ob-  « 
jects,  need  not  necessarily  be  dependent  upon  the  same  lives  for 
its  duration.  The  two  things  are  inherently  different,  and  yet, 
when  both  enter  into  the  constitution  of  the  trust,  they  affect 
and  modify  each  other,  and  together  dictate  the  extreme  limit 
of  the  trust.  The  natural  term,  which  is  the  lives  of  all  the 
beneficiaries,  and  the  stipulated  term,  which  is  the  close  of 
the  selected  and  designated  lives,  may  either,  taken  separately, 
work  out  an  unlawful  trust ;  while  construed  together  and  in 
combination,  as  they  should  be,  they  bring  the  trust  within 
the  requirements  of    the  statute.      The  natural  term  alone 
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might  make  the  trust  last  beyond  the  lawfal  extent  of  two 
lives  in  being.  The  stipulated  term  alone  might  go  beyond 
the  lives  of  the  beneficiaries,  but  the  two  combined  and  made 
elements  of  the  trust,  in  its  creation,  effect  a  lawful  duration, 
and  limit  the  trust  to  the  stipulated  term,  unless  before  it  is 
reached  the  natural  term  expires,  or  to  the  natural  term  un- 
less before  it  is  reached  the  stipulated  term  expires.  Unless  the 
1  language  of  the  will  creating  the  trust  imperatively  forbids, 
I  where  both  terms  are  present  as  elements  of  the  creation,  it 
must  be  construed  to  run  for  the  natural  term,  except  as  short- 
ened by  the  stipulated  term  ;  or  for  the  stipulated  term  except 
as  shortened  by  the  natural  term.  In  the  present  case,  the 
trust  created  is  limited  for  its  beneficial  objects,  and  so  for  its 
natural  term  upon  the  nine  lives  of  the  children,  which  would 
violate  the  statute  by  an  unlawful  suspension ;  but  the  trouble 
is  corrected  and  made  harmless  by  the  presence  ako  of  a  stipu- 
lated term,  the  one  life  of  the  trustee,  beyond  which  the 
natural  term  is  not  allowed  to  run,  and  which  in  turn  is  itself 
modified  so  that  it  cannot  carry  the  trust  beyond  the  natural 
term.     The  trust  can  outrun  neither. 

In  Haxton  v.  Corse  (2  Barb.  Oh.  507),  the  trust  to  receive 
rents  and  profits  was  for  the  benefit  of  a  group  of  children,  but 
the  stipulated  term  was  for  the  one  life  of  Barney  Corse,  who 
was  neither  trustee  nor  beneficiary,  but  a  stranger  to  the  trust, 
and  the  Chakobllor  held  it  lawful  and  within  the  permission 
of  the  statute.  In  that  case,  the  trust  ran  for  the  stipulated 
term,  the  life  of  Barney  Oorse,  unless  shortened  by  the  natural 
term,  the  lives  of  the  children  to  whom  the  income  was  paya- 
ble ;  while  in  Provost  v.  Provost  {supra)  the  trust  ran  for  the 
/  natural  term,  the  life  of  the  widow  cestui  que  trust  unless 
shortened  by  the  stipulated  term,  the  majorities  of  the  children; 
and  while  again,  as  another  variety  of  the  trust,  in  OUrnan  v. 
Beddi/ngton  (24  N.  Y.  9),  it  ran  for  the  natural  term  of  the  lives 
of  three  children,  but  such  unlawful  duration  was  made  law- 
ful by  a  stipulated  term  which  selected  out  the  lives  of  two 
of  the  three  as  a  fixed  limit  which  the  trust  should  not  exceed. 
Still  another  variety  of  these  trusts  is  considered  in  the  cases 
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upon  which  the  appellants  rely,  and  which  are  not  pertinent 
because  they  relate  to  trusts  which  had  no  measure  of  duration 
except  the  natural  term  alone,  which  consequently  became  the 
sole  guide  to  the  intended  length  of  the  trust,  and  stood  un- 
affected by  the  corrective  element  of  an  expressed  and  stipu- 
lated term,  bringing  the  duration  within  the  lawful  limit. 
{Hawley  v.  Jamea^  16  Wend.  61 ;  Jennings  v.  Jenni/nga^  7  N. 
Y.  547 ;  Amort/  v.  Zordy  9  id.  404 ;  Savage  v.  Bumham,  17 
id.  561 ;  Dovmmg  v.  MarahaU^  23  id.  366;  Knox  v.  Jones j  47 
id.  396.)  In  no  one  of  these  cases  was  there  any  restriction  by 
the  terms  of  the  trust  as  created,  confining  its  duration  within 
the  limits  of  two  designated  lives  in  being ;  and  in  all  of  them, 
save  one,  it  was  plainly  contemplated  and  provided  that  the 
trust  should  run  through  all  the  lives  of  the  beneficiaries  as  the 
only  measure  of  duration  ;  and  in  the  one  excepted  case,  three 
of  the  beneficiaries  were  corporations.  It  seems  to  me,  there- 
fore, certain,  both  upon  principle  and  authority,  that  the*  trust 
to  Philip  Orooke  was  not  void  for  undue  suspension  of  the  \ 
power  of  alienation,  or  lack  of  authority  for  its  creation. 

We  are  thus  brought  to  the  execution  of  the'  power  by  the 
will  of  Mrs.  Crooke  and  to  the  question  of  delegated  powers ; 
a  question  which  I  consider  irrelevant ;  and  its  solution  im- 
material. A  delegated  power  is  an  authority  which  one  per- 
son transfers  to  another  and  which  in  some  cases  that  other 
cannot  further  transfer.  Mrs.  Crooke  never  transferred,  or  at- 
tempted to  transfer,  the  authority  which  she  got  from  Mrs.  Catin, 
or  any  part  or  parcel  of  it.  The  power  given  to  the  daughter 
was  to  dispose  of  the  property  by  will.  The  latter  either  did 
dispose  of  it  or  did  not,  but  she  never  transferred  or  attempted 
to  transfer  to  her  husband  the  least  atom  of  her  derived 
power.  She  never  in  any  manner  authorized  him  to  "dis- 
pose "  of  one  dollar  of  it  in  the  sense  of  that  word  as  used  in 
her  authority.  The  word  ''dispose"  is  capable  of  a  double 
meaning.  As  used  by  Mrs.  Oatin  it  meant  one  thing ;  as  ap- 
plied to  Philip  Crooke's  discretion  or  power  of  sale,  it  means 
quite  another.  In  the  former  case  it  meant  power  unrestricted 
to  give  to  any  ownership  the  entire  property ;  as  applied  to 
SiCKELs  — Vol.  LII.  56 
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Philip  Crooke's  discretion  it  meaas,  at  the  most,  power  to  de- 
termine proportions  among  the  owners  of  the  ownership 
already  given,  and  to  substitute  one  form  of  the  property  so 
owned  for  another.  He  could  not  dispose  of  the  estate  or  of 
any  part  of  it  in  the  first  sense  of  the  word,  for  others  already 
owned  the  whole.  He  might  embezzle  or  convert  it,  but  he 
could  not  dispose  of  any  portion  of  it  in  the  sense  of  the  power 
conferred  by  Mrs.  Oatin  upon  his  wife.  There  was  thus 
neither  transfer  nor  attempt  to  transfer  that  power.  It  was 
incapable  of  delegation  in  its  own  inherent  nature.  It  could 
be  exercised  by  Mrs.  Crooke,  but  could  not  be  delegated 
whether  involving  trust  or  confidence  or  not.  The  only 
question  is,  did  Mrs.  Crooke  herself  exercise  the  power 
by  her  last  will,  for  she  alone  could  do  it.  If  she  did  not 
«d9  it,  the  plain ti&  have  title ;  if  she  did  do  it,  the  defendants 
have  title,  and  the  sole  question  is  whether  what  she  did  amounted 
to  a  complete  disposal  by  her  of  the  ownership  of  the  whole 
property.  For,  to  raise  the  question  whether  she  could  lawfully 
delegate  the  power  is  to  assume  that  she  herself  did  not  com- 
pletely execute  it,  but  leaving  it  in  whole  or  in  part  unexecuted, 
sought  to  provide  for  its  execution  by  some  one  else  after  her 
death.  And  precisely  that  I  understand  to  be  the  ultimate 
contention  of  the  learned  counsel  for  the  appellants.  He  says 
of  his  adversaries:  "  The  problem  is  for  them  to  show  if  they 
can  that  the  power  to  devise  the  estate  as  created  by  its  owner 
could  be  executed  by  its  donee,  or  by  any  one  else,  under  a 
transfer  from  her,  after  she  had  performed  her  last  earthly  act 
and  her  soul  had  left  its  body."  In  other  words :  if  she  did 
not  effectually  dispose  of  the  real  estate  by  her  will  at  the  mo- 
ment of  her  death,  nobody  else  could  after  she  was  dead.  And 
thus,  since,  to  delegate  her  devising  power  was  impossible  it  is 
needless  to  consider  whether  if  it  could  have  been  done  it 
would  have  been  lawful  or  permissible.  The  sole  point  is 
whether  she  did  in  fact  dispose  of  the  estate,  and  it  seems  to 
me  that  question  may  be  put  in  another  form  which  paves  the 
way  to  a  decisive  answer ;  and  that  is,  were  there,  at  the  mo- 
ment of  her  death,  under  her  will  and  deriving  title  therefrom, 
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actual  owners  of  the  whole  of  her  estate  so  that  no  part  thereof 
was  undisposed  of?  To  ask  that  question  is  almost  to  auswer 
it.  Assuredly  there  were  such  owners.  The  life  estate  of  the 
tnistee  and  the  remainder  over  to  the  children  constituted  and 
vested  the  entire  fee.  Not  an  atom  was  left  undisposed  of,  or 
to  go  anywhere  else.  The  trust  life  estate  was  valid,  as  we  have 
already  held,  and  we  see  here  the  full  significance  of  the  in- 
genious and  labored  attack  upon  it.  That  trust  estate  was  valid, 
and  with  the  remainder  constituted  a  perfect  devise  of  the 
whole  fee.  It  is  wholly  immaterial  what  else  Mrs.  Crooke  did 
if  it  was  consistent  with  that  devise  and  did  not  nullify  or  undo 
it.  In  the  criticism  upon  it  the  first  effort  was  to  destroy  the 
trust  estate  and  carry  down  the  power  of  sale  with  it.  That  I 
liave  sought  to  demonstrate  was  a  failure.  It  was  then  said 
that  the  remainder  to  the  children  was  "  a  sham  "  because  of 
the  power  of  sale  "  interjected "  before  it.  That  is  hardly 
worthy  of  serious  comment.  If  every  remainder  after  a  trust 
is  a  "  sham  "  because  the  trustee  has  a  power  of  changing  the 
form  of  the  property  by  a  sale  or  a  reinvestment,  and  so  has 
an  opportunity  for  fraud  upon,  or  robbery  of  the  beneficiaries, 
that  amounts  to  an  averment  that  every  trust  is  a  sham  where 
it  is  possible  for  the  trustee  to  be  dishonest.  It  is  further  said 
that  a  power  to  dispose  is  not  a  disposition.  We  have  already 
shown  that  the  trustee's  discretion  was  not  a  power  to  dispose 
but  merely  a  control  of  the  manner  and  proportions  of  applying 
a  disposition  completely  and  perfectly  made.  Even  that  dis- 
cretion I  think  has  been  over-rated.  In  view  of  the  language 
used,  and  the  cases  bearing  upon  its  interpretation,  which  were 
quite  elaborately  considered  and  digested  in  City  of  Ports- 
mouth V.  Shackford  (46  N".  H.  423),  I  incline  to  the  opinion 
that  each  of  the  nine  children  was  entitled,  during  the  trustee's  | 
life,  to  an  equal  share  of  the  income,  either  in  support  and  edu- 
cation, or  in  unexpended  surplus,  payable  with  the  remainder, 
and  that  the  sole  discretion  of  the  trustee  was  to  determine  and 
control  how  much  of  each  child's  share  should  go  to  that  child 
in  support  and  education,  and  how  much  accumulate  for  such  * 
child  as  unexpended  surplus.    The  courts  do  not  favor  a  con- 
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strnction  which  lodges  an  arbitrary  discretion,  and  Mrs.  Crooke's 
will  contains  no  word  which  necessarily  imports  a  power  in  the 
trnstee  to  exclude  one  or  more  of  the  children  from  the  bene- 
fits of  the  trust.  It  was  created  for  "  my  children,"  that  13  for 
all  of  them ;  not  for  "some"  of  them,  or  *'one  or  more  of 
them,"  or  "  any  "  of  them.  But  however  this  may  be,  the  dis- 
cretion cannot  be  stretched  to  a  power  of  disposal.  That  work 
was  done.  The  whole  estate,  rents,  income  and  profits,  and  en- 
tire remainder,  were  given  completely  and  fully  to  the  nine 
children,  or  as  to  the  income  to  some  one  or  more  of  the  nine. 
At  the  instant  of  Mrs.  Crooke' s  death  there  were  owners  for 
every  dollar  of  it.  Would  it  have  ceased  to  have  been  a  com- 
plete disposition  of  the  income  if  it  had  been  payable  in  terms  by 
the  trnstee  to  such  one  or  more  of  the  children  as  he  might 
designate?  The  whole  legal  estate  for  his  life  being  in  him  is 
there  then  even  a  failure  to  dispose  of  the  whole  beneficial  in- 
terest ?  Is  it  not  tnie  that,  either  by  the  designation,  or  in  the 
absence  of  that,  by  the  broad  sweep  of  the  remainder,  the 
whole  legal  and  beneficial  interest  was  disposed  of  by  force  of 
Mrs.  Crooke's  will?  That  at  her  death  there  were  under 
her  devise  actual  owners  of  every  particle  of  the  estate  ?  And 
so,  to  question  the  form  of  liei>diBposition,  the  mode  of  creating 
that  ownership,  or  rather  of  settling  each  owner's  share  in  it, 
and  her  power  to  put  that  in  the  trustee's  discretion,  is  simply 
to  narrow  and  belittle  her  authority  and  so  destroy  her  devise 
and  the  titles  founded  upon  it.  Her  authority  was  as  broad  as 
i  an  ownership.  It  was  as  if  Mrs.  Oatin  had  said,  dispose  of 
this  property  as  if  you  wore  absolute  owner ;  whatever  I  as 
owner  could  do  by  way  of  devising  it,  that  I  authorize  you  to 
do ;  whatever  would  be  possible,  if  you  were  actual  owner,  that 
shall  be  possible  for  you.  Mrs.  Catin  must  have  understood 
that  there  were  a  multitude  of  ways  in  which  an  estate  could 
be  disposed  of  by  will ;  that  in  so  doing  trusts  for  the  benefit 
of  children,  discretion  in  the  trnstee,  and  powers  of  sale  sub- 
stituting proceeds  in  the  trust  were  usual,  common  and  appro- 
priate modes  of  disposition  by  will.  With  that  knowledge  she 
left  her  free  to  choose  any  lawful  disposition  from  among  them, 
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and  authorized  it  in  all  its  details.     Mrs.    Crooke   was  em-    ' 
powered  to  dispose  of  the  estate  as  if  she  was  owner ;  to  do 
that,  to  the  extent  of  the  entire  fee-simple  ;she  did  so  in  a  law- 
ful and  appropriate  manner ;  it  was  within  her  authority  which, 
therefore,  was  well  executed. 

But  there  is  a  further  assault  upon  the  defendant's  title.  The 
argument  advances  to  the  power  of  sale  conferred  upon  Philip 
S.  Crooke,  and  pronounces  it  invalid,  because  authorizing  the 
limitation  of  an  illegal  estate,  not  within  the  creative  permis- 
sion of  the  statute ;  and  unduly  suspending  the  power  of  aliena-  * 
tion.  The  objections  turn  upon  the  provision  allowing  the 
trustee  to  sell  in  fee  "  or  a  lesser  estate."  It  is  argued  that  the 
power  authorizes  the  creation  of  another  life  estate,  and  since 
it  mast  date  back  to  Mrs.  Catin's  will,  and  be  treated  as  if 
therein  written,  wo  have,  first,  a  trust  estate  for  the  life  of 
Margaret ;  second,  a  trust  estate  for  the  life  of  Philip ;  and 
third,  a  life  estate  in  his  vendee.  But  the  last  life  estate  would 
be  alienable  at  the  moment  of  its  creation,  and  add  nothing  to 
the  suspension  of  the  power  of  alienation.  At  the  end  of  the 
two  trust  estates  the  life  tenant  and  the  remaindermen  would 
have  legal  estates  which  they  could  at  once  transfer.  If  the 
three  successive  life  estates  preceding  the  remainder  proved 
inadmissible,  the  only  effect  would  be  the  destruction  of  the 
third.  And  that  leads  to  another  answer  to  the  difficulty  sug- 
gested. The  "  lesser  estate"  might  be  for  the  life  of  the  trustee 
and  so  keep  the  suspension  within  two  lives,  or  for  a  term  of 
years  within  his  own  life  by  express  stipulation ;  and  notwith- 
standing Boot  V,  Stuyvescmt  (18  Wend.  257)  we  are  not  to  as- 
sume, when  a  lawful  estate  can  be  created  under  the  power, 
that  an  unlawful  one  was  intended  to  be  authorized. 

For  these  reasons  my  vote  must  be  for  an  affirmance  of  the 
judgment  with  costs. 

Eabl,  J.  It  is  important  first  to  consider  the  meaning  and 
legal  effect  of  Mrs.  Catin's  will. 

The  trust  for  the  benefit  of  Mrs.  Crooke,  but  for  the  reasons 
hereinafter  given,  wouTd  have  been  valid  and  effectual.     It 
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was  not  rendered  illegal  or  invalid,  simply  because  it  could  be 
terminated  at  her  will  by  the  exercise  of  the  power  of  disposi- 
tion given  to  her ;  such  a  trust  may  be  created  for  the  life  of 
the  beneficiary  or  for  any  shorter  term.  (1 R.  S.  728,  §  55,  subd. 
3.)  The  term  less  than  life  need  not  be  a  definite  one.  The 
purpose  of  the  statute  is  answered  if  it  cannot  extend  beyond 
the  life.  Within  the  limits  of  life,  the  duration  of  the  trust  may 
depend  upon  the  will  of  the  trustee  or  of  the  cestui  que  t/rust  / 
and  it  may  be  terminated  by  the  exercise  of  a  power  of  sale  by 
the  one  or  the  other.  Such  a  power  is  not  necessarily  repugnant 
to  the  trust,  nor  is  the  conveyance  under  the  power  any  viola- 
tion of  the  statute  which  makes  trust  estates  inalienable.  {Bel- 
mont V.  O^Brien^  12  N.  Y.  894.)  A  sale  in  such  case,  by  the 
trustee,  is  not  in  contravention  of  the  trust,  and  hence  is  not 
prohibited  by  section  65,  1  R.  S.  730.  A  sale  by  the  ceHui 
que  trust  is  not  a  sale  of  his  beneficial  interest  during  the  trust 
term,  and  hence  condemned  by  section  68.  It  is  a  sale  of  the 
corpus  of  the  trust  estate,  according  to  the  will  of  the  creator 
of  the  trust,  by  which  the  trust  is  terminated. 

Section  60, 1  R.  S.  729,  provides  that  "  every  express  trust 
valid  as  such  in  its  creation,  except  as  herein  otherwise  pro- 
vided, shall  vest  the  whole  estate  in  the  trustee  in  law  and 
equity,  subject  only  to  the  execution  of  the  trust."  This  does  not 
mean  that  the  entire  absolute  fee  shall  be  vested  in  the  trustee, 
but  simply  so  much  of  the  estate  as  is  put  in  trust  and#  as  is 
necessary  to  feed  the  trust.  The  remainder  of  the  estate  may 
remain  in  the  creator  of  the  trust,  or  may  be  disposed  of  by 
him  in  some  other  way  or  to  some  other  person.  The  trustee 
takes  a  legal  estate  commensurate  with  the  equitable  estate,  the 
legal  estate  being  essential  to  uphold  the  trust.  It  is  the  whole 
trust  estate  that  is  vested  in  the  trustee.  An  estate  may  be 
so  vested  subject  to  remainders  and  other  future  estates,  and 
subject  to  the  execution  of  a  power  of  sale  on  the  part  of  any 
person  which  may  terminate  the  trust.  But  during  the  con- 
tinuance of  the  trust,  the  entire  legal  estate  must  be  vested  in 
the  trustee.  {Embury  v.  Shddon^  68  N.  T.  227 ;  Stevenson 
V.  Lesley,  70  id.  512.)  \ 
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The  same  section  provides  that  the  person  for  whose  benefit 
the  trust  is  created  shall  take  no  estate  or  interest  in  the  lands, 
but  may  enforce  the  performance  of  the  trust  in  equity.    This 
is  to  be  construed  as  having  reference  to  so  much  of  the  estate     \ 
as  is  put  in  trust ;  such  estate  being  vested  in  the  trustee,  the     / 
beneficiary  of  the  trust  can  have  no  interest  therein,  but  can 
simply  have  the  right  to  enforce  the  trust.   A  beneficiary  may, 
however,  have  a  remainder,  either  contingent  or  vested,  sub- 
ject to  the  trust ;  and  so  he  may  have  an  estate  that  precedes     \ 
the  trust  to  be  enjoyed  by  him  before  the  trust  shall  take 
e£Eect ;  and  so,  too,  subject  to  the  trust  term,  the  beneficiary      \ 
may  be  the  donee  of  a  power  or  even  a  trustee  for  some  other      1 
person  in  a  valid  trust.  ^ 

An  owner  may,  within  limits  prescribed  by  the  statute, 
do  as  he  will  with  his  own  property.  He  may  give  it  absolutely 
to  the  persons  whom  he  desires  to  benefit,  however  improvident 
or  incompetent  they  may  be,  or  he  may  create  a  trust  for  their 
benefit.  Such  a  trust  may  be  for  their  lives  or  for  any  shorter 
.  term.  It  may  depend  upon  any  conceivable  event  that  is  sure  to 
happen  within  life.  It  is  conceded  that  a  trustee  may  be  author- 
ial to  terminate  the  trust ;  and  so  it  must  be  conceded  that 
any  other  person,  except  the  beneficiary,  may  terminate  it  by 
the  exercise  of  a  power  of  sale  conferred  upon  him.  It  seems 
to  me  equally  clear  that  a  power  of  sale  may  be  conferred 
upon  the  beneficiary,  to  be  exercised  for  the  benefit  of  some 
other  person,  and  that  the  trust  may  be  terminated  by  the 
exercise  of  that  power.  ^  The  policy  of  the  law  does  not  require 
a  holding  that  a  trust  can  never  be  terminated  at  the  will  of  the 
beneficiary.'  But  it  is  the  general  policy  of  the  law  to  allow  an 
owner,  governed  by  sound  judgment  or  mere  caprice,  to  do  as 
he  will  with  his  own.  If  he  wish  to  tie  up  his  property  for  a 
term  and  thus  secure  the  use  thereof  to  the  object  of  his  bounty, 
he  may  put  it  in  trust,  and  then,  to  make  sure  that  his  purpose 
shall  not  be  defeated,  the  statiite  provides  that  the  trustee  can- 
not dispose  of  the  trust  property  in  contravention  of  the  trust, 
and  that  the  beneficiaries  cannot  assign  their  interests  during 
the  trust  term.    It  was  not  the  purpose  of  the  statute  to  pro- 
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tect  the  owners  of  property  against  their  own  improvidence  in 
the  disposition  thereof,  but  to  guard  against  the  defeat  of  their 
benevolent  purpose  by  those  for  whose  support  and  mainte- 
nance provisions  are  made. 
/^  But  the  author  of  the  trust,  as  we  have  seen,  may  authorize 
^  the  trustee  to  convey  and  thus  terminate  the  trust,  and  I  can 
perceive  no  reason  why  he  cannot  authorize  the  cestui  que  trusty 
to  whom  he  could  absolutely  have  given  the  property,  to  con- 
vey the  same  and  thus  terminate  the  trust.  If  an  owner 
of  property  wishes  to  create  a  trust  to  exist  during  the  will, 
either  of  the  trustee  or  the  cestui  que  tricst,  I  can  perceive  no 
reason,  founded  in  public  policy,  why  he  should  not  be  per- 
mitted to  do  so.  Such  a  construction  of  the  statute  does  not 
interfere  with  their  main  purpose,  which  is  said  to  have  been  to 
protect  infants,  lunatics  and  other  incompetent  persons,  because 
such  persons  could  not  be  the  donees  of  a  power,  as  a  power 
Scan  be  executed  only  by  a  person  competent  to  execute  a  deed. 

Therefore,  if  this  power  had  been  conferred  upon  Mrs. 
Crooke,  to  be  executed  by  her  at  her  will  for  the  benefit  of  her 
children  or  any  other  person,  it  is  entirely  clear  that,  until  the 
execution  of  the  power,  it  could  co-exist  with  the  trust,  and  that 
both  the  power  and  the  trust  would  be  valid. 

But  here  the  power  of  disposition  was  to  be  exercised  abso- 
lutely for  her  own  benefit,  at  her  own  will,  and  not  for  the 
benefit  of  any  other  person  whatever.  Such  a  power  is  general 
because  it  authorizes  the  alienation  of  the  land  in  fee  to  any 
person  whatever.  (1  R.  S.  733,  §  77.) 

She  was  not  prohibited  from  granting  or  devising  the 
land  in  fee  to  her  husband.  The  purpose  of  the  testatrix 
was  to  cut  off  any  riglit  which  the  law  might  give  him 
in  tlie  land,  and  to  make  sure  that  he  should  not,  by  virtue 
of  the  will,  take  or  acquire  any  interest  therein.  But  it 
was  not  her  purpose  to  limit  Mrs.  Crooke's  control  of  the 
land  when  she  came  to  exercise  the  absolute  power  of  dis- 
position given  to  her,  or  to  forbid  its  exercise  in  favor  of  her 
husband.  The  power  is  also  beneficial,  because  the  donee  alone 
was  interested  in  its  execution  (§  79).     She  could  execute  the 
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power  by  giving,  selling  or  devising  the  property,  and  she  could 
thus  terminate  the  trust  when  she  came  to  exercise  the  power  of 
sale.  She  was  not  bound  to  convey  the  land  in  fee-simple;  the 
words  in  parentheses  "  the  real  estate  in  fee-simple  "  were  in- 
serted only  to  show  the  extent  of  the  power,  the  quantity  of 
the  estate  which  she  could  convey  and  not  to  limit  the  power. 
She  could  convey  less  than  a  fee,  and  then  the  interest  not  con- 
veyed would  pass  under  the  limitations  over  to  her  children. 
So  she  could  convey  one  interest  at  one  time  and  another  at  a 
subsequent  time  until  she  had  conveyed  the  fee-simple,  and 
tlius  completely  executed  the  power.  {Ctinningham  v.  An- 
struther,  L.  K,  2  Scotch  App.  223;  4  Cruise's  Dig.  245, 
§§  84,  37.) 

This  is  a  power  which  could  be  conferred  upon  a  married 
woman  and  which  a  married  woman  could  execute.  (  Wriffht 
v.  Talmadge,  15  N.  Y.  307;  Leavitt  v.  PeU,  25  id.  474.) 

It  is  provided  in  the  will  that  in  case  the  power  was  not  exe- 
cuted, the  estate  was,  at  the  death  of  Mre.  Crooke,  to  vest  in  and 
become  the  absolute  property  of  such  children  as  she  should 
leave  at  her  death.  This  as  to  the  real  estate  is  a  valid  limita- 
tion over  by  way  of  an  executory  devise,  as  it  would  have  been 
called  at  common  law,  or  a  contingent  remainder,  or  conditional 
limitation  under  the  Revised  Statutes,  taking  effect  in  posses- 
sion at  the  instant  of  Mrs.  Crooke's  decease.  (1  R.  S.  723,  §§ 
9, 10, 13 ;  725,  §§  24,  27  ;  PeU  v.  Brown,  Cro.  Jac.  590 ;  Jack- 
son  V.  Edwards,  22  Wend.  498;  Chrystie  v.  Pht/fe,  19  N.  Y. 
345 ;  Oilman  v.  Reddington,  24  id.  1 6 ;  Terry  v.  Wiggins,  47 
id.  512,  518.)  At  the  death  of  Mra.  Catin  the  children  took 
an  expectant  future  estate,  which  was  their  property,  alienable, 
descendible  and  devisable  as  such,  and  as  such  protected  by  the 
law.     (1  R.  8.  725,  §  35 ;  Ham  v.  Van  Orden,  84  K  Y.  257.) 

Under  the  power  Mrs.  Crooke  had  the  right  to  dispose  of  the 
entire  fee  of  the  land  as  she  willed,  for  her  own  benefit,  either 
in  her  life-time  or  by  will  at  her  death.  Hence  she  had  an  ab- 
solute power  of  disposition,  within  the  meaning  of  section  85, 
1  R.  S.  733,  which  provides  that  *' every  power  of  disposition 
shall  be  deemed  absolute,  by  means  of  which  the  grantee  is 
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enabled  in  his  life-time  to  dispose  of  the  entire  fee  for  his  own 
benefit."  Therefore,  she  took  the  foe  of  the  land  subject  to  the 
future  expectant,  contingent  estate  limited  to  her  children,  and 
so  far  as  the  will  attempted  to  create  a  trust  which  would  other- 
wise have  been  valid,  it  was  inoperative.  It  is  provided  by 
section  82,  1  R.  S.  733,  that  where  an  absolute  "  power  of  dis- 
position shall  be  given  to  any  person  to  whom  no  particular  es- 
tate is  limited,  such  person  shall  also  take  a  fee  subject  to  any 
future  estate  that  may  be  limited  thereon,  but  absolute  in  re- 
spect to  creditors  and  purchasers."  Here  no  estate  in  the  land 
was  by  the  terms  of  the  will  limited  to  Mrs.  Crooke.  (1  R.  S. 
729,  §  60.) 

It  follows  from  these  views  that  the  trust  considered  by  itself 
was  a  valid  trust,  and  the  power  considered  by  itself  was  a  valid 
power,  and  that  it  was  no  objection  to  the  power  that  it  was  to 
be  executed  by  the  cestui  que  trust  But  the  nature  of  the 
power  was  such  in  this  case  that  the  trust  could  not  co-exist 
with  it,  because  the  statute  intervenes  in  such  a  case  and  pro- 
vides that,  whenever  snch  a  power  has  been  conferred  upon  any 
person,  such  person  shall  take  the  fee,  and  thus  the  trust  in  this 
case  is  defeated.  But  there  is  no  provision  of  law  that  the 
power  in  such  a  case  shall  be  defeated.  The  statute  expressly 
recognizes  the  validity  of  such  a  power,  and  as  a  conseq^ienee 
of  it  vests  the  fee  in  the  donee  of  the  power,  and  that  provision 
of  the  statute  defeats  all  other  limitations  or  appointments  of 
the  property  made  by  the  donor  of  the  power. 

While  as  matter  of  fact  Mrs.  Catin  did  not  intend  this  re- 
sult, as  matter  of  law,  we  must  hold  that  she  did  intend  it.  She 
obviously  expected  that  this  trust  and  power  could  co-exist  and 
that  the  trust  would  exist  until  Mrs.  Crooke  chose  to  exercise 
the  power.  The  statute  intervenes  and  inexorably  executes  the 
power  in  favor  of  Mrs.  Crooke  by  vesting  the  title  in  her,  and 
whatever  consequences  follow  from  this,  we  must  uphold  and  en- 
force. We  cannot  niJlify  such  a  power,  legal  in  form,  sanctioned 
by  the  statute,  because  other  portions  of  the  wlU  may  be  defeated 
by  upholding  it.  We  can  conceive  that  an  owner  of  land  might 
give  a  fee  to  one  person  and  an  absolute  beneficial  power  of  sale 
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to  another,  intending  that  the  fee  ehonld  vest  until  tlie  power 
should  be  exercised.  In  that  case  the  power  would  be  no  more 
repugnant  to  the  fee  than  it  is  here  to  the  trust,  and  yet  the  fee 
would  be  swallowed  up  in  the  power,  would  be  vested  in  the 
donee  of  the  power  rather  than  in  the  grantee  or  devisee  of  the 
fee,  and  thus  the  intention  of  the  owner  would  be  defeated,  and 
under  the  imperative  mandate  of  the  statute  the  courts  would 
have  to  enforce  this  consequence. 

The  will  of  a  te3tator  is  always  to  some  extent  defeated  by 
the  operation  of  section  82.  A  testator  intending  to  give  a  fee 
would  never  do  it  by  simply  giving  an  absolute  power  of  sale. 
The  statute  vests  the  fee,  and  to  this  the  will  of  the  testator  is 
made  to  conform,  whatever  he  actually  intended.  Here  we 
must  take  the  language  of  this  will,  and  give  it  the  legal  effect, 
and  enforce  the  legal  consequences  which  the  statute  attaches 
to,  and  imposes  upon,  such  language.  If  the  language  were 
doubtful,  obscure  or  uncertain  in  its  meaning,  tlien  it  would  be 
permissible  to  look  for  the  main  purpose  of  the  will,  and  to 
solve  the  difficulty  by  giving  effect  to  tliat,  disregarding  such 
portions  as  appeared  to  be  repugnant  to  that.  Here  the  lan- 
guage is  plain.  The  meaning  is  clear.  There  is  no  occasion  for 
interpretation,  and  it  is,  therefore,  idle  to  speculate  about  the 
main  purpose  of  the  testatrix  ;  the  statute  settles  the  matter. 

It  follows  from  these  views  that  Mrs.  Crooke  in  her  life-time 
had  the  fee  of  the  land  subject  to  the  conditional  hmitation  to 
her  children,  that  at  her  death  she  possessed  an  absolute  ben- 
eficial power  of  disposition,  and  that  the  interest  of  her  chil- 
dren under  the  will  of  her  mother  was  not  merged  in  or  de- 
stroyed by  the  power.  So,  we  must  find  that  there  was  a  valid 
execution  of  the  power,  before  it  can  be  determined  that  the 
interest  of  the  plaintiffs  in  the  land  was  cutoff  by  the  convey- 
ance executed  by  their  father.  They  could  not  take  the  title 
as  heirs  of  their  mother,  but  only  under  the  will  of  their 
grandmother  by  reason  of  the  non-execution  of  the  power,  or 
through  the  will  of  their  mother  by  the  execution  of  the  power 
in  their  favor. 

We  are  now  brought  to  the  sole  remaining  question,  and  that 
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is  whether  the  power  conferred  upon  Mre.  Crooke  was  legally 
and  effectually  executed.  The  power  was  to  dispose  of  the 
estate  "  by  grant  during  her  life,  or  by  devise  at  her  death." 
Did  she  not  dispose  of  the  estate  by  devise?  She  first  gave 
all  the  estate  to  her  husband  to  bo  held  by  him  during  his  life, 
upon  trust  for  her  children.  That  was  a  valid  trust.  It  did 
not  unduly  suspend  the  absolute  ownership,  or  the  power  of 
alienation,  because  it  was  to  continue  no  longer  than  his  life, 
and  it  could  not  continue  longer  than  the  lives  of  the  bene- 
ficiaries, and  at  the  termination  of  the  trust,  the  whole  estate 
was  to  vest  at  once  in  her  children.  If  the  will  had  stopped 
here,  we  think  it  is  clear  that  tJ^efB  would  have  been  a  perfect 
execution  of  the  power  given' to  Mrs.  Crooke.  So  far  as  it  de- 
vised the  property  to  the  children  after  the  decease  of  Mr. 
Crooke,  it  is  conceded  that  there  was  a  precise  and  complete 
execution  of  the  power.  But  she  also  disposed  of  the  income 
during  his  life.  He  could  not  reserve  it  for  his  own  benefit, 
nor  devote  it  to  any  purpose  but  the  education,  support  and 
maintenance  of  his  children.  The  trust  for  their  benefit  was 
imperative,  and  could  have  been  enforced.  She  disposed  of 
the  income,  although  in  the  manner  of  dividing  and  applying 
it,  she  confided  a  discretion  to  her  husband. 

But  there  is  a  further  provision  which  authorizes  her  hus- 
band to  sell  the  real  estate,  and  to  hold  the  proceeds  upon  the 
same  trust.  Under  this  power,  he  could  not  do  what  he  willed 
with  the  proceeds,  but  lie  was  to  take  them  as  trustee,  and  was 
bound  to  invest  them,  and  apply  the  income  and  profits  to  the 
education,  support  and  maintenance  of  her  children,  and  at  the 
termination  of  the  trust,  the  trust  estate  was  to  vest  in  them. 
The  eiFect  then  of  the  will  was  to  vest  thcestate  in  him  in  trust  for 
her  children,  with  an  irrevocable  power  to  sell  the  real  estate, 
under  the  obligation  to  hold  the  proceeds  upon  the  same  trust. 
At  the  termination  of  the  trust,  in  case  he  did  not  sell,  the 
real  estate  was  to  vest  in  her  children ;  in  case  he  did  sell,  the 
proceeds  were  to  vest  in  them.  Thus  in  any  view  of  the  case 
that  can  be  taken,  she  "  disposed  of"  the  estate.  Under  the  first 
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clause  of  her  will,  standing  alone,  she  disposed  of  it ;  and  it  is 
equally  clear,  I  think,  that  under  the  second  clause,  by  giving 
to  her  husband  an  irrevocable  i>ower  of  sale,  directing  how  the 
pi-oceeds  should  be  used,  and  what  should  finally  become  of 
them,  she  **  disposed  "  of  the  estate,  giving  to  the  word  "  dis- 
pose "  the  meaning  it  has  in  common  use.  If  she  had  owned 
the  estate  absolutely,  she  would  not  have  died  intestate  as  to 
any  of  it,  leaving  any  of  it  undisposed  of. 

But  it  is  claimed  on  behalf  of  the  plaintiffs,  that  Mrs.  Crooke 
could  not  authorize  another  to  receive  and  dispose  of  the  in- 
come of  the  property,  or  to  grant  the  land,  and  that  she  could 
execute  the  power  only  by  herself  transferring  the  title  of  the 
land  by  grant  or  devise ;  and  the  leading  maxim  "  delegatus  non 
potest  delegare^^  is  invoked. 

It  is  settled  beyond  controversy,  that  when  the  donee  of  a 
power  has  any  discretion  to  exercise  for  the  benefit  of  others, 
in  the  execution  of  the  power,  he  must  exercise  such  discre- 
tion, and  the  execution  of  the  power  cannot  be  delegated.  But 
I  think  it  is  equally  clear  that,  when  there  is  no  discretion  to 
be  exercised,  when  one  person  can  execute  the  power  as  well  as 
another,  then  its  execution  may  bo  delegated.  In  such  case 
there  can  be  no  reason  for  holding  that  the  donee  of  the  power 
must  personally  execute  it. 

Here  there  was  no  discretion  to  be  exercised  by  Mrs.  Crooke 
in  the  execution  of  the  power.  She  was  absolutely  without 
control ;  she  could  even  capriciously  do  what  she  willed  with  the 
land;  she  could  give,  sell,  or  to  devise  it  to  any  human  being. 
She  could  waste  or  expend  the  whole  of  it,  and  no  one  could 
call  her  to  account,  as  no  person  had  any  legal  interest  in  the 
execution  of  the  power.  In  such  a  case,  legally  speaking, 
there  could  be  no  discretion  to  be  exercised,  as  there  was  no 
trust  for  any  one,  and  the  maxim  invoked,  and  the  rules  of  law 
upon  which  it  is  based  have  no  application. 

In  4  Cruise's  Digest,  257,  it  is  said  that  a  power  of  revoca- 
tion and  appointment  cannot  be  delegated  to  another,  for  it  is 
a  maxim  of  law  that  "  delegatus  nmi potest  delegare  ;  "  but  it  is 
said  that  "  this  doctrine  is,  however,  confined  to  that  part  of  the 


454  Crooke  et  al.  v.  County  of  Kings.  [Dec., 

Opinion  of  the  Coart,  per  £.&rl,  J. 

execution  of  a  power  in  which  the  confidence  and  discretion  are 
exercised."  In  1  Siigden  on  Powers,  223,  the  learned  author  says : 
"  Whenever  a  power  is  given,  whether  over  real  or  personal 
estate,  and  whether  the  execution  of  it  will  confer  the  legal,  or 
only  the  equitable  right  on  the  appointee,  if  the  power  repose  a 
personal  trust  and  confidence  in  the  donee  of  it,  to  exercise  his  own 
judgment  and  discretion,  he  cannot  refer  the  power  to  the  exe- 
cution of  another  for  "  delegatus  nan  potest  delegare.^*  Again 
he  says :  "  It  is  frequently  contended  in  practice  that  a  donee 
of  a  power  cannot  execute  a  deed  of  appointment  by  attorney, 
but  the  cases  by  no  means  authorize  this  position ;  they  merely 
establish  that  the  donee  cannot  delegate  the  confidence  and 
discretion  VQ^^^  in  him  to  another."  And  still  further  he 
says:  "When  the  power  is  tantamount  to  an  ownership,  and 
does  not  involve  any  confidence  or  personal  judgment,  and  no 
act  personal  to  the  donee  is  required  to  be  performed,  it  may 
be  executed  by  attorney  in  the  same  manner  as  a  fee-simple 
may  be  conveyed  by  attorney."  Here  the  power  given  to  Mrs. 
Crooke,  while  it  did  not  make  her  the  absolute  owner,  enabled 
her  to  do  with  the  estate  what  she  willed,  and  hence  was  tanta- 
mount to  ownership.  In  Coinbes  Case (9  Rep.  75),  it  is  said: 
"  If  a  man  has  autliority  as  absolute  owner  of  the  land,  then 
he  may  do  it  (that  is  exercise  a  power)  by  attorney."  In  Fare- 
well on  Powers,  356,  the  learned  author  says :  "  In  considering 
the  delegation  of  powers,  the  distinction  between  powers 
amounting  to  absolute  ownership,  powers  implying  personal 
discretion,  and  powers  to  do  acts  merely  ministerial  must  be 
borne  in  mind."  And  at  page  362 :  "  It  is  clear  that  when  a 
person  has  absolute  power  of  appointment,  he  may  appoint  to 
certain  persons  or  classes  of  persons  in  such  shares  as  another 
shall  nominate."  In  2  Wasli.  on  Real  Property  (3d  ed.),  613, 
it  is  said :  "  If  there  is  a  general  conveyance  to  A.  to  such  use 
as  he  shall  appoint,  he  may  delegate  the  power  to  B.  by  con- 
veying to  such  uses  as  B.  shall  appoint,  though  if  the  power  re- 
pose personal  confidence  and  trust  in  the  donee  to  exercise  his 
own  judgment  and  discretion,  he  cannot  refer  the  execution  of 
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the  power  to  another,  upon  the  principle  delegatus  non  potest 
ddegare.^'^ 

The  leading  case  cited  in  all  the  text-books,  and  by  the 
learned  counsel  for  the  appellants,  for  the  doctrine  that  the 
execution  of  a  power  cannot,  be  delegated  is  Ingram  v.  In- 
gram (2  Atk.  88).  There  Ingrain  had  a  power  to  dispose,  by 
deed  or  will,  of  an  estate,  "  in  such  shares  and  proportions  as  he 
shall  think  fit "  among  the  issue  of  his  marriage,  and  it  was 
held  that  he  could  not  by  will  delegate  the  execution  of  the 
power  to  his  wife.  It  was  so  decided  because  he  had  discretion 
and  judgment  which  he  was  bound  to  exercise;  a  trust  was  re- 
posed in  him  for  the  benefit  of  the  persons  designated,  and  he 
could  execute  the  power  in  favor  of  no  one  else. 

Without  stopping  now  to  analyze  or  comment  upon  the  cases 
of  Bray  v.  Ilammereshy  (3  Sim.  573 ;  affirmed  in  the  House 
of  Lords,  2  Clark  &  Fin.  453),  Plupson  v.  Turner  (9  Sim. 
227),  and  Robson  v.  Flight  (4  De  G.,  J.  &  S.  609),  it  seems  to 
me  that  they  tend  strongly  to  uphold  the  contention  that  the 
execution  of  the  power  given  to  Mrs.  Crooke  could  be  dele- 
gated to  her  husband. 

The  case  of  Bergen  v.  Duff{^  Johns.  Ch.  368)  affords  an 
apt  illustration  of  the  rule  we  are  now  considering.  There  a 
power  was  given  to  two  executors  to  sell  certain  lots  of  land,  if 
under  the  circumstances  of  the  times,  they  should  deem  it  pru- 
dent. One  of  the  executors,  having  gone  abroad,  sent  a  power 
of  attorney  to  his  co-executor  to  sell  the  land  on  such  terms  as 
he  should  deem  expedient,  and  it  was  held  that  an  agreement 
for  the  sale  entered  into  by  one  executor  for  himself  and  the 
other  was  not  valid.  The  chancellor  said :  "  The  power  given 
to  them  by  the  will  was  a  personal  trust  and  confidence  to  be 
exercised  by  them  jointly  according  to  their  best  judgment 
under  the  circumstances  contemplated  by  the  will ;  one  executor 
in  this  case  cannot  commit  his  judgment  and  discretion  to  the 
other,  any  more  than  to  a  stranger  for  delegatus  non  potest 
delegare.  The  testator  intended  that  his  representatives  should 
have  the  benefit  of  the  judgment  of  each  of  the  executors," 
,and  he  cited  among  others  the  case  of  Ingram  v.  Ingram. 
'  If,  in  that  case,  the  executors  had  possessed  an  absolute,  un- 
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controllable  power  to  dispose  of  the  land  for  their  own  benefit, 
the  chancellor's  argument  and  reasons  would  have  had  no  ap- 
plication. 

So  all  the  cases,  without  any  exception,  which  have  couie 
under  my  observation,  in  which  it  has  been  held  that  the  execu- 
tion of  a  power  of  sale  or  of  appointment  cannot  be  delegated, 
were  cases  in  which  some  trust  was  reposed  in  the  donee  who 
was  to  exercise,  for  tlie  benefit  of  others,  judgment  and  dis- 
cretion in  the  execution  of  the  power.  Here  no  more  con- 
fidence was  reposed  in  Mrs.  Crooke  by  giving  her  this  power 
than  would  have  been  reposed  in  her  if  Mrs.  Catin  had  made 
an  absolute  conveyance  of  the  land  to  her.  In  that  case,  she 
would  have  expected  her  to  dispose  of  it  in  the  exercise  of  her 
discretion  as  she  willed ;  and  when  she  gave  her  this  abscjlnte 
power,  she  expected  that  she  would  exercise  that  as  she  willed. 
Here,  if  Mrs.  Crooke  had  in  her  will  given  this  land  to  her 
husband  for  life,  with  the  right  to  appropriate  tlie  income 
thereof  to  his  own  use  absolutely,  and  subject  to  his  life 
estate  had  given  the  fee  to  his  children,  it  would  not  be  dis- 
puted that  that  would  have  been  a  valid  execution  of  this 
power.  So  she  could  have  given  the  land  absolutely  to  her 
husband,  and  that  would  have  been  a  valid  execution  of  the 
power.  In  either  case  there  would  have  been  a  disposition  of 
the  property  within  the  meaning  of  Mrs.  Catin's  will.  While 
she  could  give  the  income  of  the  property  absolutely  to  her 
husband,  and  thus  execute  the  power,  why  could  she  not  do 
less  by  authorizing  him  to  take  the  proceeds  and  apply  them, 
according  to  his  discretion,  to  the  maintenance  and  education 
of  her  children  ?  Having  the  power  absolutely  to  devise  the 
land  to  him  in  fee,  for  his  sole  benefit,  why  could  she  not 
authorize  him  to  sell  the  land  and  retain  the  proceeds  for 
the  benefit  of  her  children  ?  Within  the  limits  of  law,  Mrs. 
Crooke,  in  disposing  of  the  property,  could  carve  out  as  many 
estates  as  she  saw  fit,  and  dispose  of  it  in  any  way  she  saw  fit, 
provided  that  the  whole  estate  was  disposed  of. 

I  can,  therefore,  see  no  I'eason,  no  principle  of  law,  no  rule 
of  public  policy  which  requires  us  to  hold  that  such  a  disposi- 
tion as  Mrs.  Crooke  made  of  the  real  estate  which  came  from 
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her  mother  was  not  a  valid  execution  of  the  power  conferred 
upon  her;  and  this  is  so  although  we  snppose  that  during  her  life 
there  was  a  valid  outstanding  trust,  and  that  she  took  no  estate  in 
the  land,  having  simply  the  absolute  power  of  disposition  by  will. 
The  revisers  of  our  statutes  said,  that  in  reason  and  sense 
there  is  no  distinction  between  the  absolute  power  of  dis- 
position and  the  absolute  ownerehip  of  property,  and  that  it 
is  an  afEront  to  common  sense  to  say  that  a  man  has  no 
property  in  that  which  he  may  sell  when  he  chooses  and 
dispose  of  the  proceeds  at  his  pleasure  (5  Edm.  Stat,  at  Large, 
327,  328) ;  and  such  was  the  rule  of  the  common  law.  In 
liointon  v.  Ward  (2  Atk.  172)  Lord  Hardwicke  said  in  sub- 
stance, that  a  general  power  of  disposition  is  in  effect  property, 
while  an  absolute  power  of  disposition  by  will  at  common  law 
gave  no  estate  to  the  donee  of  the  power  during  his  life ;  yet 
if  he  exercised  the  power  he  was  so  far  regarded  as  owner  at 
his  death  that  the  property  became  assets  subject  to  the  claims 
of  his  creditor  in  preference  to  those  of  his  appointees. 
That  rule  of  the  common  law  was  held  to  be  abrogated  by  our 
statutes  in  GtiUhig  v.  Cutting  (86  N.  Y.  522);  but 
it  remained  the  rule  in  England  {In  r<?  HarveySy  L.  R., 
13  Ch.  Div.  216) ;  and  to  remove  all  doubts  it  has  recently 
been  incorporated  into  the  statutes  of  that  country.  In  Cut- 
ting V.  Catting^  Gertrude  Cutting  gave  a  share  of  her  estate 
to  her  executors  in  trust  to  receive  the  rents  and  profits  thereof 
for  the  life  of  Fulton  Cutting  and  apply  them  to  Jiis  use,  and 
upon  his  decease  to  assign  and  convey  the  share  to  such  person 
or  persons  and  in  such  manner  as  he  by  his  last  will  should 
appoint,  and  in  default  of  such  appointment,  to  his  children. 
Fulton  Cutting  by  his  will  appointed  that  the  estate  should 
be  conveyed  to  Walter  L.  Cutting,  to  be  held  by  him  upon 
trust  for  his  two  sons,  and  after  their  death,  to  their  lawful  issue. 
There  Fulton  Cutting  had  an  absolute  testamentary  power  of 
appointment,  and  to  some  extent  he  delegated  the  execution 
thereof  very  much  as  Mrs.  Crooke  delegated  the  execution  of 
her  power;  and  yet  there  was  no  hint  by  any  one  connected 
with  that  case  that  such  a  disposition  under  such  a  power  was 
SiCKELs  — Vol.  Lll.  58 
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not  legal.  While  that  particular  feature  of  the  will  was  not 
then  aubjudicej  yet  the  question  actually  determined  oonld 
arise  only  upon  the  assumption  that  there  had  been  a  valid 
execution  of  the  testamentary  power  given  to  Fulton  Cutting. 
In  the  case  of  Spirling  v.  Rookfort  (L,  R,  16  Oh.  Div.  18) 
a  testator  gave  to  his  mother  a  general  testamentary  power  of 
appointment  over  real  estate,  provided  that  if  she  died  without 
any  will  the  estate  was  to  go  to  E.  0.  She,  the  mother,  by 
will  gave  all  her  real  estate,  including  that  over  which  she  had 
any  power  of  appointment,  to  trustees  in  trust  for  G.  G.,  and 
it  was  held  that  the  execution  of  the  power  would  have  been 
valid  but  for  the  death  of  G.  G.  in  her  life-time,  and  the  case 
was  disposed  of  on  that  basis.  Jkssel,  M.  R.,  speaking  of  the 
power,  said :  "  A  general  power  is  for  almost  all  purposes  equiv- 
alent to  property."  The  case  of  White  v.  Wilson  (I  Drewry, 
304)  is  a  precise  authority  for  the  position  I  am  trying  to 
maintain.  In  that  case  Lord  Chedworth  made  his  will  and 
gave  personalty  to  Mar}'  Howard,  a  married  woman,  for  life, 
and  after  her  death  as  she  should  appoint,  and  in  default  of 
appointment,  to  hei-  husband,  and  if  she  should  survive  him 
and  make  no  appointment,  then  to  her  children.  She  had 
three  children,  and  by  her  will  she  appointed,  after  her  hus- 
band's death,  two  thousand  pounds  between  two  of  her  children, 
and  fifteen  hundred  pounds  to  the  otlier ;  and  she  appointed 
tlie  residue  to  her  three  children  by  name  in  such  manner  as 
her  husband  should  appoint  by  will.  He  by  his  will  appointed 
five  hundrea  pounds  to  one  of  the  children,  and  the  residue  to 
another,  giving  nothing  to  the  third  ;  and  it  was  held  that  the 
will  of  Mary  Howard  was  a  valid  execution  of  the  power 
given  to  her  by  the  will  of  Lord  Chedworth ;  but  that  her 
husband  under  the  power  she  gave  him  had  no  right  to  exclude 
either  of  the  children,  and  that  his  appointment  was,  therefore, 
bad,  and  that  the  appointment  of  the  wife  took  effect  in  favor 
of  the  three  children.  Vice-Chancellor  Kindbrsly,  a  very  able 
and  learned  equity  judge,  writing  the  opinion,  said,  that  "  the 
wife  exercised  her  power,  a  general  absohite  power  to  appoint, 
at  any  rate,  by  will ;"  that  "it  is  not  questioned  that  her  will 
was  a  valid  exercise  of  tlie  power ; "  that  "  it  is  not,  I  under- 
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stand,  contended  that  Mrs.  Howard  had  no  power  to  delegate 
to  her  husband  her  power  to  appoint,  and  if  it  had  been  bo 
contended,  I  should  decide  that  the  argument  could  not  be 
sustained ; "  that  "  it  is  clear  that  when  a  person  has  an  absolute 
power  of  appointment  he  may  appoi  nt  to  certain  persons  or  classes 
of  persons  in  such  shares  sis  another  pei*son  shall  nominate ; "  and 
then  he  said  in  substance,  that  in  exercising  the  power  she  could 
dispose  of  Lord  Ohed worth's  property,  just  as  she  could  have  dis- 
posed of  the  same  property  by  bequest  if  it  had  been  her  own. 

It  is  well  settled  by  the  authorities  which  I  have  cit-.-d,  and  by 
others  to  be  found  in  the  books,  that  Mi-s.  Crooke  in  tlie  exe- 
cution of  her  power  could  have  given  the  property  to  her 
executor  to  be  administered  for  the  payment  of  her  debts  and 
legacies.  While  she  could  do  that,  what  reason  is  there  for 
saying  that  she  could  not  dispose  of  it  for  the  benefit  of  her 
children  in  the  manner  she  did  ?  Why  could  she  not  empower 
her  husband  to  convert  and  manage  as  trustee  what  he  could 
convert  and  administer  as  executor? 

I,  therefore,  reach  the  conclusion  that  there  is  abundant 
authority  and  reason  for  holding  that  the  execution  of  the  ab- 
solute testamentary  power  of  disposition  given  to  Mre.  Crooke 
could  be  delegated  to  her  husband,  and  I  am  confident-  that 
there  is  not  a  dictum  or  even  a  hint  to  bo  found,  in  any  text- 
book or  judicial  opinion,  to  the  contrary ;  and  to  me  it  is  in- 
conceivable how  there  could  be  any. 

While,  therefore,  my  sympathies  are  with  the  plaintiffs  who 
have  lost  their  patrimony  through  the  impi'ovidence  of  their 
trustee,  inexorable  rules  of  law  deny  them  success  in  this  action. 

T lie  foregoing  opinion  was  written  after  the  first  argument 
of  this  case,  and  it  covered  substantially  the  points  made  in 
that  argument  on  behalf  of  the  appellants.  I  have  seen  no 
reason  to  change  my  conclusion  and,  concurring  in  tlie  main, 
with  the  views  of  Judge  FiNcn,  I  now  read  the  opinion  as  a 
justification  of  my  vote  at  this  time. 

Andrews  and  Danforth,  JJ.,  concur  with  Finch,  J.  ; 
Miller,  J.,  concurs  with  Finch,  J.,  as  to  the  validity  of  the 
trust  to  Philip  Crooke,  but  dissents  in  other  respects  ;  Rapallo, 
J.,  dissents ;  Ruger,  Ch.  J.,  not  voting. 

Judgment  attirmed. 
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Lewis  H.  Bailey,  as  Executor,  etc.,  Appellaat,  v,  Thomas  H. 
Bailey  et  al.,  Respondents. 

The  will  of  B.  devised  his  residuary  real  estate  to  his  executor  in  trust,  to 
receive  the  rents  and  income,  to  divide  the  same  into  four  parts,  and 
pay  each  of  said  parts  to  beneficiaries  named  during  the  lives  of  two  per- 
sons designated,  who  were  strangers  to  the  trust.  Held^  that  there  was 
no  unlawful  suspension  of  the  power  of  alienation  ;  and  that  the  trust 
was  valid.' 

Doxoning  v.  Marshall  (23  N.  Y.  366),  distingulslied  and  limited. 

By  a  previous  clause  in  the  will  the  testator  devised  to  his  wife,  in  lieu  of 
dower,  the  use  and  income  of  a  house  and  lot  during  life,  and  upop 
her  death,  it  was  declared  that  the  same  should  become  part  of  the 
residuary  estate.  Held,  that  there  was  no  unlawful  suspension  of  the 
power  of  alienation  as  to  this  portion  of  the  real  estate  ;  also,  that  upcyi 
the  refusal  of  the  widow  to  accept  the  devise,  the  provision  became  in- 
operative. 

(Argued  February  6,  1884;  decided  December  2,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fii'st  judicial  department,  entered  upon  an 
order  made  March  9,  1884:,  which  affirmed  a  judgment  entered 
upon  the  report  of  a  referee. 

Tliis  action  was  bi'onght  to  obtain  a  judicial  construction  of 
the  will  of  Benjamin  Bailey,  deceased. 

The  provisions  of  the  will  in  question  and  the  material  facts 
are  stated  in  the  opinion. 

Calvin  Frost  for  Lewis  II.  Bailey,  executor,  etc.,  appellant. 
Conceding  that  the  trust  which  the  testator  attempted,  by  the 
sixth  clause  of  his  will,  to  create  for  tlie  disposition  of  the  rents 
and  profits  of  his  real  estate,  during  the  lives  therein  mentioned, 
is  void  as  an  express  trust,  the  provisions  of  that  clause  may 
be,  and  should  be,  if  necessary  to  effectuate  the  intention  of 
the  testator,  executed  as  a  power  in  trust.  {Downing  v.  Mar- 
shally  23  N.  Y.  366 ;  1  Abb.  Ct.  App.  Dec.  530 ;  Rogers  v. 
Rogers,  4  Johns.  Ch.  388 ;  Tuclcer  v.  Tucker,  1  Seld.  408 ; 
Post  V.  Hover,  33  N.  Y.  599 ;  Crittenden  v.  FairchUd,  41 
id.  592;  Hermans  v.  Robertson,  64  id.  341 ;  Lang  v.  Ropke, 
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5  Sandf.  S.  C.  363.)  The  direction  to  divide  the  rents  among 
such  persons  is  a  gift  of  the  same  to  them.  (  Wells  v.  WeUs^  88 
N.  T.  331.)  A  devise  of  rents  is  equivalent  to  a  devise  of  the 
land  itself,  and  will  be  for  life,  or  in  fee,  according  to  the  limita- 
tion expressed  in  the  devise.  (3  Wash,  on  Real  Prop.  450  ;  2 
Jarm.  on  Wills,  534 ;  Jieed  v.  Reed^  9  Mass.  372 ;  Blmxchard  v. 
Brooks^  12  Pick.  46  ;  Blanchard  v.  Blanchard^  1  Allen,  525  ; 
Fox  V.  Plielpa^  17  Wend.  402 ;  Monarqxie  v.  Monarque^  80  N. 
Y.  324 ;  1  Bradf.  270 ;  Craig  v.  Orai^,  3  Barb.  Ch.  76 ;  4  Kent 
[8th  ed.],  603.)  The  devise  of  rents  and  profits  is  not  affected 
by  being  connected  with  an  invalid  trust.  {Kilpatrick  v.  John- 
son^ 15  N.  Y.  324 ;  WiUiams  v.  Williams,  4  Seld.  538  ;  Ever- 
iU  v.  EoeriU,  29  N".  Y.  81 ;  Tucker  v.  Tucker,  1  Seld.  420 ; 
Oilman  v.  Reddington,  24  N.  Y.  16.)  The  beneficiaries 
named  in  the  sixth  clause  are  entitled  to  the  possession  of  the 
lands,  out  of  which  the  rents  and  profits  will  issue,  being  also 
entitled  to  such  rents  and  profits.  (1  R.  S.  727,  728,  §§  47, 
49.)  The  estate  devised  by  the  seventh  clause  of  the  will  is 
an  expectant  estate.  (I  R.  S.  722,  723,  §§  7,  8,  9  and  10; 
Lawrence  v.  Bayard,  7  Paige,  76.)  The  persons  presump- 
tively entitled  to  the  next  eventual  estate  are  those  to  whom  the 
property  is  devised  by  the  seventh  clause.  {Robinson  v.  Robin- 
son, 6  Lans.  167;  Grant  v.  Orant^  3Redf.  283  ;  Van  Emburg 
V.  Ackerman,  id.  499 ;  Phelps  v.  Pond,  23  N.  Y.  83  ;  Embury 
V.  Sheldon,  68  id.  227.)  The  devise  of  the  house  and  lot  men- 
tioned in  the  fifth  clause  of  the  will  was  valid.  There  was  no 
suspense  of  the  absolute  power  of  alienation  for  more  than 
two  lives  in  being,  at  the  creation  of  the  estate  under  1 
R.  S.  723,  §§  14,  15.  The  gift  of  the  use  and  income 
was  equivalent  to  a  devise  of  the  land  itself ;  the  legal  title 
for  the  life  of  the  widow ;  and  she  was  entitled  to  the  possession. 
(3  Wash,  on  Real  Property,  450 ;  2  Jarman  on  Wills,  534; 
Reed  v.  Reed,  9  Mass.  372  ;  Blanchard  v.  Blanchard,  1  Allen, 
525 ;  Fox  v.  Phelps,  17  Wend,  402  ;  1  Bradf.  270 ;  Craig  v. 
Craig,  3  Barb,  Ch.  76.)  The  estate  in  the  house  and  lot 
was  vested  in  the  persons  named  in  the  seventh  clause  of 
the  will,   and  by  virtue  thereof  immediately  on  the  death  of 
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tho  testator,  uuder  1  R.  S.,  753,  §  13,  being  a  future  expectant 
estate  (id.,  §§  S,  9),  they  could  convey  the  fee.  (OUrnan  v.  lied- 
ington^  24:  N.  Y.  75  ;  Livingston  v.  Green^  52  id.  118  ;  Hop- 
kins V.  IlopklnSj  1  Hun,  352.)  There  were  persons  in  being, 
at  the  death  of  the  testator,  who  could  convey  an  "  absolute 
fee  in  possession";  the  widow  who  had  a  life  estate  and  was 
entitled  to  possession,  and  who  could  alienate  her  interest. 
{Emmons  v.  Cairns^  3  Barb.  2i3.)  The  share  of  Ward  H. 
Bailey,  who  died  before  the  death  of  the  testator,  did  not  lapse 
and  descend  to  the  heirs  at  law  and  next  of  kin  of  the  latter. 
{Jones  y.  Mitchell^  1  Sim.  &  Stn.  290  ;  Van  Kleeck  v.  Dutch 
Church,  20  Wend.  473  ;  4  Kent  [8th  ed.],  610.)  The  will,  by 
express  terras,  disposes  of  all  the  real  estate  of  the  testator  and 
devises  it  to  the  residuary  devisees.  (  Youngs  v.  Youngs,  45 
N.  Y.  254 ;  McNaughton  v.  McNaughton,  34  id.  201 ;  Uillis 
V.  Hillis,  16  Hun,  79;  Bowers  v.  Smith,  10  Paige,  193.)  The 
devise  to  Ward  H.  Bailey,  as  he  was  dead  at  the  time  the  will 
spoke,  at  the  death  of  the  testator,  was  not  a  lapsed,  but  a  void 
devise.  {Leynes  v.  Townsend,  33  N.  Y.  561.)  The  effect  of  a  gift 
of  the  residue  of  a  residue  relates  generally  to  personal  property ; 
if  it  was  undisposed  of  by  the  will  it  belonged  to  the  next  of  kin, 
even  though  not  mentioned  in  the  will.  {Keever  v.  Dougherty^ 
79  N.  Y.  346 ;  Beek'man  v.  Bonsor,  23  id.  298.)  The  residu- 
ary devisees  were  the  principal  objects  of  the  bounty  of  the 
testator,  and  hence  the  inference  is  plain  that  he  intended  that 
they  should  receive  all  of  his  property,  except  that  included  in 
the  provision  for  his  wife  and  the  small  legacies  above  referred 
to.  {Oraig  v.  Craig,  3  Barb.  Oh.  101.)  Established  rules  of 
constraction  yield  to  the  evident  intention  of  the  testator. 
{JacksorCs  ItMCiUor  v.  Roheiis,  14  Gray,  546 ;  Roppock  v. 
Tucker,  59  N.  Y.  208 ;  Smith  v.  Gurtu,  5  Dutcher,  345 ;  3 
Brightly's  Dig.  1476 ;  Patterson  v.  Swallow,  44  Penn.  St.  487; 
Thayer  v.  Wellington,  9  Allen,  283.)  As  the  will  is  legal  and 
valid  in  its  whole  scope  and  meaning,  it  must  be  upheld  even 
if  certain  of  the  provisions  as  to  the  real  estate  had  lapsed. 
(  Van  Buren  v.  Dash,  30  N.  Y.  393.) 
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Sanvuei  Hand  for  respondents.  The  sixth  clause  of  the 
will  cannot  be  upheld  as  a  power  in  tinist.  {Garvey  v.  Mc- 
Devitt,  72  N.  Y.  562 ;  Robert  v.  Corning,  89  id.  237 ;  Morse 
V.  Morse,  85  id.  53 ;  Downing  v.  Marshall,  23  id.  306 ; 
Brewster  v.  Sinker,  2  id.  19 ;  Leggett  v.  Perkins,  2  Comst. 
297  ;  LeggeU  v.  Hunter,  19  N.  Y.  404 ;  TMas  v.  Eetchum,  32 
id.  319 ;  Bennett  v.  Garlock,  79  id.  302 ;  Wood  v.  Wood,  5 
Paige,  596 ;  Vernon  v.  Vernon,  53  N.  Y.  358.)  The  con- 
struction of  the  sixth  clause  of  the  will  now  claimed  by  appel- 
lant, that  a  valid  express  trust  as  to  real  estate  was  created 
thereby,  cannot  be  maintained.  A  trust  *'  to  receive  the  rents 
and  profits  of  land  and  apply  them  to  the  use  of  any  person 
during  the  life  of  such  person  or  for  any  shorter  term  "  (1  R. 
S.  728,  §  55,  subd.  3),  to  be  valid,  must  by  its  terms  be  made 
dependent  on  the  life  of  the  beneficiary.  {Downing  v.  Mar- 
shaU,  23  N.  Y.  377.)  The  devise  of  the  house  and  lot  No.  344 
West  Fourteenth  street  in  the  city  of  New  York  is  in  direct 
violation  of  the  statute  as  to  suspension  of  alienation.  (1  R. 
S.  723,  §§14,  15,  16.)       . 

William  F.  Cogswell  for  Lewis  Tl.  Bailey  et  al.,  respondents. 
While  the  sixth  clause  of  the  will  failed  to  create  a  valid  es- 
tate in  trust,  in  respect  to  the  real  estate  of  the  testator,  it  did 
create  a  valid  power  in  trust  under  1  R.  S.  728,  §  58,  {Lang 
V.  Rojpks,  5  Sandf.  363 ;  4  Kent's  Com.  [Uth  ed.]  313 ;  Down- 
ing V.  Marshall,  23  N.  Y.  366.)  The  trusts  attempted  to  bo 
created  are  valid  as  powers  in  trust  so  far  as  the  beneficiaries 
are  competent  to  take  by  devise.  {Crittenden  v.  FairchiM, 
41  N.  Y.  289  ;  N.  Y.  Dry  Dock  Co,  v.  StUlman,  30  id.  174 ; 
Manice  v.  Manice,  43  id.  303 ;  Tucker  v.  Tucker,  5  id.  408 ; 
2  Wash,  on  Real.  Prop.  206  ;  1  Sudg.  on  Pow.  2  ;  F<yrd  v.  BeU 
mont,  7  Robt.  97 ;  Garvey  y.  McDevitt,  72  N.  Y.  556  \  Roberts 
v,  Comvng,  23  Hun,  302  ;  Fellows  v.  Heerman,  4  Lans.  230.) 
An  express  trust  can  be  valid  as  a  power  in  trust  even  when 
it  is  created  for  a  purpose  not  enumerated  as  the  proper  sub- 
ject of  an  express  trust.  {Lang  v.  Ropke,  5  Sandf.  363; 
D<yuming  v.  Marshall,  23  N.  Y.  366 ;  Crittenden  v.  Fair- 
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child,  41  id.  239 ;  Iletzel  v.  Barker,  69  id.  1.)  The  object  of 
the  legislation  of  this  State  is  to  assimilate  the  rules  of  law 
governing  real  and  personal  property  and  to  make  one  haiTno- 
nious  code,  governing  both  kinds  of  property.  {Ilatton  v. 
Berkardy  92  N.  Y.  295.)  There  is  no  joint  tenancy  of  the 
beneficiaries  under  the  will  in  this  case.  {Monarqvs  v.  Mo- 
narque,  80  N.  Y.  320.) 

Zucieji  B.  Chase  for  Ben j.  H.  Bailey,  et  al.,  respondents.  To 
make  a  trust  to  receive  and  apply  the  rents  and  profits  of  lands 
valid  under  the  Revised  Statutes,  it  must  be  limited  upon  the 
life  of  the  beneficiary  or  for  a  shorter  period.  (I  R.  S.  728, 
§  55,  subd.  3 ;  Downing  v.  Marshall,  23  N.  Y.  366.)  The  void 
trust  cannot  be  made  a  valid  trust  under  §  58,  1  R.  S.  729,  by 
treating  it  as  a  power  in  trust.  (2  Co.  Inst.  308 ;  Co.  Litt. 
272  a;  4  Kent,  504;  Co.  Litt.  Ill  b;  2  Bl.  Com.  164;  Bar. 
wick's  Case,  5  Cow.  94  6/  4  Kent,  291,  Co.  Litt.  237  a,  271  b; 
4  Kent,  292  ;  Bacon's  Law  Tracts,  307 ;  ChudleigKs  Case,  1  Co. 
119  b,  121  a  ;  Burgess  v.  Wheate,  1 W.  Bl.  123, 155-6 ;  Bacon's 
Law  Tracts,  307,  150 ;  1  Pomeroy's  Eq.  Jur.,  §§  49,  50,  55 ;  2 
Bl.  Com.  328  sq.  329  ;  Burgess  v.  W/ieate,  1  W.  Bl.  156 ;  4  Kent, 
330,  293,294;  2  Wash.  Real  Prop.  [4th  ed.J  681-2;  4  Kent, 
265,  295 ;  2  Bl.  Com.  334;  Co.  Litt.  271  a,  Butler's  note,  par. 
4,  6,  id.,  par.  7, subd.  1 ;  Whitlook's  Case,  8 Co.  69  i, 71  a;  4 
Kent,  328. )  At  common  law  the  function  of  a  power  was  no 
greater  than  the  function  of  any  other  contingency,  upon  the  hap- 
pening of  which  an  estate  was  to  arise  in  defeat  of  a  prior  estate. 
{Chnpma/n  v.  Smith,  1  Bro.  C.  C.  75 ;  Silvester  v.  Wilson,  2  Term 
R.  444;  NevU  v.  Saunders,  1  Vern.  415  ;  Keine  v.  Deardon,  8 
East,  248,  262 ;  2  Wms.  Saunders,  11,  note  17  ;.  Oates  v.  Cooke, 
3  Burr.  1684;  Doe  v.  Humphray,  6  Ad.  &  E.  206.)  When- 
ever since  the  statute  there  have  been  put  upon  any  one  trust 
duties  imposed  by  a  will,  the  legal  title  to  the  land  forthwith 
vests  and  must  vest  in  trust  in  the  one  charged  with  the  trust 
duties.  {NeweU  v.  Nichols,  75  N.  Y.  78,  86  ;  Oarvey  \\  Mo- 
Devitt,  72  id.  556  ;  Bruner  v.  Meigs,  68  id.  508 ;  Tobias  v. 
Ketchum,  32  id.  319 ;  Brewster  v.  Striker,  2  id.  19 ;  Leggett  v. 
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PerkinSj  id.  297 ;  Thomson  v.  Thomson^  65  How.  494 ;  Beits  v. 
Betts,  4  Abb.  N.  C.  317 ;  Wood  v.  Wood,  5  Paige,  596 ;  Bennett 
Y.  Oarloeky  79  N.  Y.  302  ;  cf .  1  R.  S.  729,  §  56 ;  Vernon  v.  Ver- 
norij  54  N.  Y.  351 ;  Brewster  v.  Striker^  2  Comst.  19  ;  Craig 
V.  Oraig,  3  Barb.  Ch.  76 ;  Betts  v.  Betts,  4  Abb.  N.  0.  317 ; 
cf.  Morse  v.  Morse,  85  N.  Y.  53.)  The  trust  attempted  here 
is  an  express  trust  for  a  purpose  enumerated  in  the  preceding  sec- 
tion 55,  a  trust  to  receive  and  apply  the  rents  and  profits  of  lands. 
{Leggett  v.  Perkins,  2  N.  Y.  297  ;  Vernon  v.  Vernon^  53  id. 
851 ;  Moore  v.  Hegemcm,  72  id.  376 ;  Homley  v.  James,  16  Wend. 
61.)  The  trust  duty  to  receive  and  apply  rents  and  profits  of 
lands  cannot,  under  the  statute,  be  carried  out  as  a  power  in 
trust.  (Bishop,  First  Book  of  Law,  §  393  ;  People  v.  Coming, 
2  Comst.  9, 15.)  By  the  sixth  section  of  the  will  the  testator 
intended  to  create  a  trust.  {Brewster  v.  Striker,  2  Comst.  19  ; 
Leggett  v.  Perkins,  id.  197 ;  Beekman  v.  Bonsor,  23  N.  Y. 
298 ;  Tobias  v.  Ketchum,  32  id.  319 ;  Vernon  v.  Vernon,  53  id. 
381.)  The  trust  failing,  it  will  not  be  upheld  as  a  power  in 
trust.  {Gan3ey\.  McDevitt,  72  N.  Y.  556.)  There  being 
hence  neither  a  trust  nor  a  power  in  trust,  the  testator  failed 
to  dispose  of  all  the  "  residue  "  of  the  lands,  which  residue  ac- 
cordingly vests  in  his  heirs  at  law,  so  far  as  he  has  failed  by  his 
will  to  dispose  of  it.  (2B1.  Com.  172, 173 ;  4  Kent,  268-9;  2 
Bl.  Com.  120;  cf.  Post  v.  Hover,  33  N.  Y.  597.)  The  will 
must  show  to  whose  use  the  rents  and  profits  must  be  received 
and  applied.  Oral  evidence  cannot  supply  the  want  of  descrip- 
tion. {Baylis  V.  Atty-Oen,,  2  Atk.  239 ;  Clayton  v.  Lord 
Nugent,  13  M.  &  W.  200 ;  I  Greenl.  Ev.,  §  300.) 

MiLLEE,  J.  This  case  involves  the  construction  to  be  placed 
upon  various  provisions  of  the  last  will  and  testament  of 
Benjanim  Bailey,  deceased.  By  the  fifth  clause  of  the  will, 
after  making  a  bequest  of  certain  personal  property  to  his  wife, 
the  testator  devised  to  her  the  use  and  income  of  the  house  and 
lot  where  he  resided.  No.  344  West  Fourteenth  street  in  the 
city  of  New  York,  and  declared  that  "  upon  her  death  the  said 
house  and  lot  to  become  a  part  of  the  residue  of  my  estate,  and 
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to  be  disposed  of  as  hereinafter  provided."  He  further  pro- 
vided that  the  above  bequest  to  his  wife  should  be  iu  lieu  of 
any  and  all  right  of  dower  she  might  have  in  his  said  estate. 
The  residue  of  the  estate  referred  to  in  the  clause  of  the  will 
last  cited  was  disposed  of  by  subsequent  provisions  in  the  will. 
By  the  sixth  paragraph  the  testator  provided  as  follows :  "  All 
the  rest,  residue  and  remainder  of  my  real  and  personal  estate, 
I  give,  devise  and  bequeath  unto  my  executor  hereinafter 
named,  in  trust,  nevertheless,  to  and  for  the  uses  and  purposes 
following,  that  is  to  say,  in  trust  to  let  and  rent  my  real  estate, 
and  to  invest  and  keep  invested  my  personal  property,  and  to 
collect  the  rents,  income  and  interest  from  my  said  real  and 
personal  property,  and  after  paying  all  charges  and  expenses 
upon  or  affecting  the  same,  to  divide  the  said  rents,  interest  and 
income  into  four  parts,  and  to  pay  one  of  said  parts  to  my 
brother.  Ward  H.  Bailey ;  one  of  said  parts  to  my  sister,  Roselia 
Banks,  the  wife  of  Eugh  S.  Banks ;  one  of  said  parts  to  my 
brother,  Lewis  H.  Bailey,  and  the  other  of  said  parts  to  my 
nephew,  William  B.  Hobby,  and  my  nieces,  Anna  Leila  Hobby 
and  Sarah  B.  Hobby,  during  the  natural  life  of  Thomas  Bailey, 
son  of  my  brother  Joseph  H.  Bailey,  and  Webster  Mabie,  son  of 
Moses  T.  Mabie,  of  BuflEalo,  N.  Y."  This  clause  disposes  of  the 
rest,  residue  and  remainder  of  the  testator's  estate  to  his  execu- 
tors in  trust,  and  then  defines  the  terms  and  conditions  upon 
which  and  the  purposes  for  which  the  trust  is  created.  These 
are  to  rent  the  real  estate,  to  invest  and  keep  invested  the  per- 
sonal property,  and  to  collect  the  rents  and  income  arising  from 
the  real  and  personal  property,  and  to  divide  the  same  and  pay 
over  the  several  parts,  as  provided,  during  the  natural  lives  of 
the  two  persons  named  in  the  will.  Only  two  lives  are  desig- 
nated, and  hence  it  would  seem  that  there  was  no  limitation 
beyond  this.  If  these  two  lives  should  terminate  before  the 
life  of  the  beneficiary,  the  trust  is  for  a  shorter  term  than  such 
life,  and  if  the  life  of  the  beneficiary  terminates  before  the  lives 
limiting  the  trust,  then  it  is  only  for  a  single  life.  In  either 
contingency  the  limitation  is  not  beyond  two  lives,  and  it 
follows  that  the  trust  is  valid  as  not  suspending  the  power  of 
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alienation  beyond  two  lives  and  as  continuing  only  during  the 
life  of  the  beneficiary  or  for  a  shorter  term. 

So  far  it  would  seem  that  there  is  no  difficulty  in  holding 
that  the  trust  was  valid  and  not  in  contravention  of  the  statute 
limiting  trusts.  It  is  conceded  to  be  valid  as  to  the  personal 
estate,  and  if  we  are  right  in  our  construction  of  the  sixth  clause, 
it  is  equally  so  as  to  the  real  estate. 

Upon  the  argument  here,  as  well  as  in  the  court  below,  the 
concession  appears  to  have  been  made  that  the  sixth  clause  of 
the  will  cited  did  not  contain  a  valid  estate  in  trust  upon  the 
authority  of  the  opinion  of  Comstook,  J.,  in  the  case  oi  Down- 
ing V.  MarshaU  (23  N.  Y.  36a).  It  is  there  laid  down  that 
although  trusts  to  receive  and  apply  rents  and  profits  may  be 
created  under  the  statute  of  uses  and  trusts,  the  one  in  question 
in  that  case  was  not  constituted  in  the  mannet  which  tlmt 
statute  prescribes.  It  was  there  stated,  after  citing  the  statute, 
that  "  the  trust  must,  therefore,  be  made  dependent  on  the  life 
of  the  beneficiary."  The  beneficiaries  there  were  associations, 
incorix)rated  or  unincorporated,  and  it  was  determined  upon  the 
ground  that,  admitting  the  trust  to  receive  the  rents  and  prof- 
its was  void,  the  purposes  of  the  will  could  be  worked  out 
under  the  power  given  to  sell  and  pay  over  the  proceeds,  and 
hence  it  is  not  an  authority  upon  the  question  considered. 

We  do  not  concur  in  the  view  expressed  by  the  learned 
judge  as  to  the  construction  of  the  statute  cited,  and  upon  a 
careful  examination  of  the  same  we  are  of  the  opinion  that  the 
limitation  provided  is  a  limitation  of  time  and  not  a  personal 
one.  We  think  that  a  correct  interpretation  of  the  same  au- 
thorizes the  naming  of  the  lives  of  strangers  as  well  as  benefi- 
ciaries as  the  limitation  of  the  devise.  No  reason  exists  why 
the  lives  named  in  a  devise  of  this  character  should  be  confined 
to  those  who  are  interested  in  the  estate,  and  it  was  the  evident 
purpose  of  the  statutes  to  confer  upon  the  testator  the  powet 
to  fix  such  lives  as  he  chose  to  designate  within  its  terms. 
This  is  very  manifest  upon  examination  of  the  various  provis- 
ions relating  to  the  subject.  Under  the  statute  relating  to 
uses  and  trusts  an  express  trust  may  be  created,  ^^  to  receive  the 
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rents  and  profits  of  land  and  apply  them  to  the  use  of  any 
person  during  the  life  of  such  person  or  for  a  shorter  term, 
subject  to  the  rules  prescribed  in  the  first  article  of  this  title  '* 
(1  R  S.  728,  §  55,  subd.  3).  Among  the  rules  referred  to  is 
that  contained  in  a  previous  provision  of  the  statute  (1  R.  S. 
723,  §  15),  which  declares  that  "  the  absolute  power  of  aliena- 
tion shall  not  be  suspended  by  any  limitation  or  condition 
whatever  for  a  longer  period  than  during  the  continuance  of 
two  lives  in  being  at  the  creation  of  the  estate."  These  two 
statutes  must  be  considered  and  read  in  connection  with  each 
other  in  giving  an  interpretation  to  their  meaning.  The  first 
(§  S5)  provides  for  a  trust  for  the  use  of  a  person  during 
the  life  of  such  person  or  a  less  period,  and  the  second 
(§  15)  limits  the  time  during  which  the  trust  may  be  held.  In 
the  former,  nothing  is  said  about  beneficiaries,  and,  standing 
alone,  it  is  not  apparent  that  the  limitation  is  confined  to  their 
lives.  The  latter  section  alone  contains  the  limitation,  and  it 
is  not  restricted  to  any  class  of  lives  and  embraces  any  lives 
upon  which  the  trust  created  is  limited.  To  bring  a  case 
within  the  rule  provided  for  it  is  not  required,  we  think,  that 
the  lives  during  which  the  power  of  alienation  is  suspended 
should  be  those  of  beneficiaries,  and  if  the  estate  may  be  alien- 
ated absolutely  at  the  expiration  of  any  two  lives  in  being  at 
the  time  of  its  creation,  the  provision  is  complied  with.  To 
illustrate,  if  a  trust  is  created  to  receive  rents  and  profits  and 
apply  them  to  the  use  of  four  joint  lives,  upon  the  death  of 
either,  then  to  the  use  of  the  survivors  and  so  on  until  the 
death  of  the  last  survivor,  the  trust  in  the  case  of  each  benefi- 
ciary is  simply  during  his  life,  or  for  a  shorter  period,  that  is, 
as  to  the  share  to  which  he  is  entitled  at  the  outset  it  is  during 
his  life.  If  he  survives  either  of  the  other  beneficiaries  then 
he  has  an  additional  portion  during  the  remainder  of  his  life. 
But  the  trust  would  be  void  as  it  would  suspend  the  power  of 
alienation  for  more  than  two  lives.  If,  however,  a  condition 
be  added  to  the  trust  that  in  any  event  it  shall  terminate  upon 
the  death  of  two  persons  who  are  strangers  to  the  trust,  then 
the  rule  referred  to  is  complied  with.     In  that  case  in  no  event 
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can  the  power  of  alienatioQ  be  suspended  beyond  these  two 
specified  lives.  Upon  the  death  of  the  survivor  of  the  two 
strangers  named,  althoogh  all  the  beneficiaries  be  living,  the 
trust  estate  terminates.  The  trust  theu,  while  it  can  only 
exist  during  the  lives  of  the  two  strangers,  is  also  for  the  life 
of  each  beneficiary  subject  to  be  terminated  by  the  death  of 
the  lives  named  during  his  or  her  life.  Its  continuance  is  not 
dependent  upon  the  lives  of  the  beneficiaries  but  upon  the  lives 
of  strangers.  When  they  are  ended  the  two  lives  named  have 
passed  away  and  the  limitation  ceases.  The  fact  that  a  number 
of  persons  are  to  be  benefited  under  the  trust  during  the  lives 
of  the  strangers  named  does  not  create  a  trust  beyond  two 
lives  in  being  contrary  to  the  statute.  It  follows  that  the  limi- 
tation contained  in  the  sixth  clause  of  the  testator's  will  was 
not  a  violation  of  the  statute,  and  that  the  provisions  therein 
were  valid,  and  the  same  should  be  upheld. 

Since  the  foregoing  was  written  the  cases  of  Crooke  v. 
V<yunty  of  Kings^  and  Crooke  v.  Prmae^^  which  were  first  ar- 
gued befere  this  court  in  the  month  of  June,  1883,  have  been 
heard  upon  a  re-argument.  These  cases  involved  the  construc- 
tion of  the  provisions  of  a  will  where  a  trust  was  created  which 
depended  upon  the  life  of  a  stranger  named  therein.  No  ques- 
tion was  made  on  the  argument  that  the  provision  referred  to 
was  invalid  upon  the  ground  that  the  trust  created  depended, 
upon  the  life  of  a  person  who  was  not  a  beneficiary,  and  a  re- 
argument  was  ordered  upon  another  and  a  different  question. 
Upon  the  last  argument,  however,  the  question  now  consid- 
ered, which  was  previously  overlooked,  was  fully  presented 
and  the  court  arrived  at  the  conclusion  that  a  trust,  of  the  char- 
acter referred  to,  was  valid,  and  not  in  violation  of  the  statute. 
The  subject  is  fully  considered  in  the  opinion  of  the  court  by 
FmoH,  J.,  and  it  disposes  of  the  question  presented  in  the  case 
at  bar.  As  that  authority  is  directly  in  point  it  is  decisive  in 
this  case. 

The  testator,  to  carry  out  his  purpose  and  make  a  disposition 
of  his  estate  after  the  expiration  of  the  two  lives  named  in  the 
sixth  clause,  upon  which  the  trust  was  limited  by  the  seventh 
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clause  of  his  will,  provided  as  follows :  "  Upon  the  death  of  said 
Thomas  Bailey  and  Webster  Mabie  1  give,  devise  and  bequeath 
the  whole  of  my  real  and  personal  property,  together  with  the 
house  and  lot  No.  314  West  Fourteenth  street,  after  the  death 
of  my  said  wife,  as  follows,  viz. :  One-fourth  part  thereof  to 
my  brother,  Ward  H.  Bailey,  and  to  his  heirs  and  assigns  for- 
ever; one- fourth  part  thereof  to  my  sister,  JRoselia  Banks,  and 
to  her  heirs  and  assigns  forever;  one-fourth  part  thereof  to  my 
brother,  Lewis  H.  Bailey,  and  to  his  heirs  and  assigns  forever, 
and  one-fourth  part  thereof  to  my  nephew,  William  B.  Hobby, 
and  my  nieces,  Anna  Leila  Hobby  and  Sarah  B.  Hobby,  and  to 
their  heirs  and  assigns  forever. "  This  clause,  upon  the  termina- 
tion of  the  two  lives  named,  disposes  of  the  whole  of  the  residue, 
including  the  house  and  lot  devised  to  his  wife  for  life,  upon 
her  decease,  and  we  thus  have  a  complete  and  perfect  disposi- 
tion of  the  testator's  property. 

In  regard  to  the  devise  of  the  house  and  lot  we  think  there 
was  no  illegal  suspension  of  the  power  of  alienation.  By  the 
fifth  clause  of  the  will  the  use  and  income  of  the  house  and 
lot  were  given  and  devised  to  the  testator's  wife  during  her 
natural  life,  and  at  her  death  the  house  and  lot  became  part  of 
the  residuum  which  was  disposed  of  as  afterward  provided  in 
the  will.  No  trust  was  created  during  the  life  of  the  wife  and 
she  had  the  absolute  right  to  dispose  of  her  interest  in  the 
house  and  lot  during  that  period.  The  power  of  alienation  is, 
therefore,  not  suspended  during  her  life.  While  she  had  the 
right  to  enjoy  the  use  and  income  of  it,  she  also  had  the  right 
to  sell  her  interest  in  the  same  if  she  so  wished,  and  upon  her 
death  it  passed,  under  the  sixth  clause,  to  the  executor,  in 
trust  during  the  lives  named,  and,  upon  their  termination,  as 
provided  in  the  seventh  clause  of  the  will. 

It  is  insisted  that  the  title  to  the  house  and  lot  did  not  vest 
until  the  death  of  three  persons,  the  widow,  Thomas  Bailey  and 
Webster  Mabie,  and  hence  there  was  an  illegal  suspension  of 
the  power  of  alienation,  and  the  devise  was  void.  The  gift  of 
the  use  and  income  was  equivalent  to  a  devise  of  the  land  it- 
self during  the  life  of  the  widow,  and  she  had  a  legal  title  and 
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was  entitled  to  posseesion  of  the  same.  (3  Washb.  on  Real 
Prop.  46u ;  2  Jarman  on  Wills,  534 ;  Mw^wrque  v.  Monarq%iey 
80  N.  Y.  324 ;  Craig  v.  Craig,  3  Barb.  Ch.  76.) 

Under  the  circumstances  the  estate  devised  to  the  widow  was 
a  life  estate  and  was  transferable,  not  being  within  the  provis- 
ions of  1  R.  S.  729,  §  63.  The  fee  in  the  house  and  lot  was 
vested  in  the  persons  named  in  the  seventh  clause  of  the  will 
and  being  a  future  expectant  estate  upon  the  death  of  the  tes- 
tator, they  could  immediately  convey  the  fee.  (1  R.  S.  723,  §§  8, 
9  and  13.) 

It  should  be  remarked  that  the  widow,  to  whom  the  devise 
of  the  house  and  lot  was  in  lieu  of  dower,  refused  to  accept  the 
same,  and  they  thus  passed  into  the  hands  of  the  executor 
and  trustees  with  the  rest  of  the  estate  devised  by  the  sixth 
clause  of  the  will.  She  having  thus  elected  to  take  her  dower, 
this  provision  was  of  no  avail  and  it  must  be  considered  as 
if  it  never  had  been  made,  and  the  house  and  lot  became  a 
part  of  the  residi^ary  estate  from  the  beginning  and  the  devise 
was  not  liable  to  the  objection  that  the  power  of  alienation 
was  restrained  during  the  life  of  the  widow. 

The  remaining  question  relates  to  the  disposition  to  be 
made  of  the  share  devised  to  Ward  H.  Bailey,  who  died 
prior  to  the  decease  of  the  testator.  No  appeal  was  taken 
from  that  part  of  the  decree  which  provided  that  the 
said  share  lapsed  by  reason  of  such  death,  and  that  the 
testator  died .  intestate  in  respect  thereto,  nor  from  the  pro- 
visions in  regard  to  the  distribution  of  the  personal  estate  which 
by  the  sixth  clause  of  the  will  was  to  be  applied  to  the  benetit 
of  Ward  H.  Bailey ;  nor  was  any  exception  taken  to  the  con- 
clusions of  law  of  the  referee  in  reference  to  this  branch  of  the 
case.  We  are  not,  therefore,  at  liberty  to  review  the  question 
raised  in  regard  to  the  same,  and,  as  the  case  is  presented  upon 
the  record  before  us,  we  think  that  the  difficulty  cannot  be  ob- 
viated. As  the  point  urged  is  not  available,  the  decree,  so  far 
as  it  is  not  appealed  from,  cannot  be  disturbed  and  must  be  af> 
firmed. 

As  the  referee  erred  upon  the  trial  for  the  reasons  stated,  the 
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judgment  entered  upon  his  report  should  be  modified  in  con- 
formity with  the  views  expressed.  The  ease  presents  difficult 
questions  which  were  a  fair  subject  for  litigation,  and  the  costs 
of  all  the  parties  should  be  paid  out  of  the  estate. 

All  concur.  (Rapallo,  J.,  on  authority  of  decision  in  Oroohe 
V.  Cowrvty  of  Kmgs^  cmte^  p.  421.) 

Judgment  accordingly. 
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JoHtf  Gat  et  al.,  Appellants,  v.    William  H.  Sbibold,  Im- 
pleaded, etc.,  Respondent. 

The  intention  of  the  act  of  1833  (Chap.  281,  Laws  of  1833),  prohibiting  the 
transaction  of  basiness  in  the  name  of  a  partner  ilot  interested,  and 
requiring  the  designation  *'  and  Company/*  or  "  &  Co.,"  when  used  to 
represent  an  actual  partner,  was  to  protect  persons  giving  credit  on  the 
faith  of  the  fictitious  designation,  not  to  protect  those  obtaining  credit 
from  such  a  firm.  . 

To  constitute  a  violation  of  the  act,  such  designation  must  be  used  in  the 
transaction  of  some  business,  and  although  a  firm  may  be  doing  busi- 
ness, generally,  in  violation  of  the  statute,  a  violation  thereof  may  not 
be  predicated  of  any  transaction  in  which  the  false  designation  was  not 
used. 

Where,  therefore,  in  a  bond  given  to  a  firm,  which  used  the  '*&  Co.," 
although  the  same  represented  no  actual  partner,  to  secure  a  credit 
given  by  the  firm,  names  of  the  actual  partners  were  stated,  also  that 
they  alone  constituted  the  firm,  and  this  was  known  to  all  the  obligors, — 
Hdd,  that  the  case  was  not  within  the  purpose  or  intent  of  the  statute, 
and  that  the  use  of  the  fictitious  designation  was  not  a  defense  to  an 
action  upon  the  bond. 

(Submitted  October  16,  1884 ;  decided  December  2,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made 
October  11,  1882,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  an  order,  nonsuiting  plaintiffs  on  trial. 

This  action  was  brought  upon  a  bond  given  by  defendant 
John  S.  Seibold  as  principal,  and  the  other  defendants  as  his 
sureties. 

The  nature  of  the  bond  and  the  material  facts  are  stated 
in  the  opinion. 
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Joseph  P.  Carr  for  appellants.  Plaintiffs'  business  being 
the  publishing  and  selling  of  books,  the  contract  and  bond  in 
suit  were  not  based  upon  any  act  in  violation  of  law.  (Story's 
Conflict  of  Law,  248 ;  Armstrong  v.  Toler,  11  Wheat.  258 ; 
McBlair  v.  OUbs^  17  How.  232 ;  MiUenlerger  v.  Cooke^  18 
Wall.  421.)  In  this  case  the  fact  that  plaintiffs  were  transact- 
ing' the  business  of  publishing  and  selling  books  as  partners 
under  an  illegal  name  has  no  necessary  connection  with  their 
cause  of  action.  {Gregg  v.  Wyman^  ^  Gush.  422;  Chitty  on 
Contracts,  §  621 ;  Smith  v.  Barstow^  2  Dougl.  155 ;  CaUaham 
V.  HoMett^  1  Caines,  104.)  To  enable  this  statute  to  be  pleaded 
as  a  defense  in  an  action,  the  case  must  fall  not  only  within  the 
mischief  intended  to  be  remedied,  but  within  the  terms  of  the 
act  fairly  interpreted,  and  in  construing  the  act,  the  purpose  for 
which  it  was  passed,  and  the  mischief  it  was  designed  to  sup- 
press, must  be  considered.  ( Woods  v.  Erie  R.  Co.,  72  N. 
Y.  196  ;  BiUTs  Bead  Bk.  v.  McFeeters,  41  N.  Y.  Supr.  Ct. 
[9  J.  &  S.]  218  ;  Swords  v.  Owens,  48  How.  Pr.  196  ;  S.  C, 
34  N.  Y.  Supr.  Ct.  [2  J.  &  S.]  227.) 

Wm.  Z.  Jones  for  respondent.  Where  the  statute  imposes 
a  penalty  with  the  view  of  protecting  the  public  health  or 
morals,  or  to  prevent  fraud,  then  it  implies  a  prohibition,  and 
a  contract  made  in  violation  of  it  is  void,  ex  turpis  causa. 
{Law  v.  Hodgson,  2  Camp.  147 ;  Tyson  v.  Thomas,  McClel. 
&  Y.  119  ;  Wheeler  v.  Russell,  17  Mass.  268;  Cope  v.  Rcm- 
land,  2  M.  &  W.  149;  Little  v.  Poole,  9  B.  &  C.  192; 
Houston  V.  Mills,  1  Moody  &  R.  325 ;  Hunt  v.  Knickerbocker, 
5  Johns.  327 ;  Qra/oes  v.  Ddaplaine,  14  id.  146.)  As  plaint- 
iffs were  carrying  on  their  business  in  an  illegal  manner,  and 
made  the  contract  in  question  and  bond  in  suit  in  violation  of 
the  law  it  is  void.  {Holmes  v.  Johnson,  Cowp.  343 ;  Bdding 
v.  PUkin,  2  Caines,  149 ;  Wood  v.  Erie  R.  Co.,  72  N.  Y.  196 ; 
Swords  V.  Owen,  43  How.  176 ;  BaHon  v.  Post  J.  P.R.  Co., 
17  Barb.  397 ;  Oriffith  v.  Wells,  3  Denio,  226 ;  Smeca  Co. 
Bank  v.  Lamh,  26  Barb.  595 ;  Story  on  Contracts,  §  613.) 
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Eajbl,  J.  On  the  9th  day  of  November,  1880,  the  plaint- 
iffs, book  publishers  of  the  city  of  New  York,  entered  into  a 
written  agreement  under  the  name  of  Gay  Brothers  &  Co. 
with  the  defendant  John  S.  Seibold,  whereby  he,  for  certain 
considerations  to  be  paid  to  him,  agreed  .  to  act  as  clerk  and 
manager  of  their  branch  office  in  the  city  of  Buffalo  for  the 
sale  of  their  publications  which  they  were  from  time  to  time 
to  consign  to  him.  He  was  to  keep  accounts  of  his  stock  and 
of  receipts  and  disbursements  of  money,  and  make  remittances 
from  time  to  time  of  balances,  after  deducting  his  commissions, 
to  the  plaintiffs.  He  was  to  canvass  personally  for  the  sale  of 
books  each  afternoon,  and  devote  the  morning  of  each  day  to 
office  work  until  such  time  as  the  office  work  should  require 
his  entire  time  and  attention  ;  and  he  was  expected  to  employ 
other  canvassers  to  aid  him  in  his  work.  In  the  agreement 
the  plaintiffs  were  described  as  Gay  Brothers  &  Co.,  and  in 
that  name  they  executed  it. 

On  the  same  day  John  S.  Seibold,  the  respondent,  William 
H.  Seibold  and  Adele  Seibold  executed  and  delivered  to  "  John 
Gay  and  Charles  Gay,  Jr.,  doing  business  as  Gay  Brothers  & 
Co.  in  the  city  of  New  York,"  their  bond,  conditioned  to  be 
void  if  John  S.  Seibold  should  well  and  truly  pay  to  ^*  Gay 
Brothers  &  Co."  all  sums  due  from  him,  under  the  agreement, 
in  the  manner  and  at  the  times  prescribed. 

Thereafter,  in  pursuance  of  the  agreement,  the  plaintiffs 
intrusted  John  S.  Seibold  with  their  books  and  publications, 
and  he  disposed  of  the  same  and  received  money  on  account 
thereof  which  he  failed  to  account  for  and  pay  to  them,  and 
this  action  was  commenced  to  enforce  the  obligations  of  his 
bond.  William  H.  Seibold  in  his  answer,  among  other  things, 
alleged  as  a  defense  that  the  plaintiffs  "  were  and  are  carrying  on 
business  in  violation  of  law  in  this,  to-wit :  that  said  plaintiffs 
were  and  are  carrying  on  business  in  the  name  of  Gay  Brothers 
&  Co.,  with  the  designation  of  "  and  Company  "  or  "  &  Co.," 
and  said  pretended  bond  is  so  made  by  said  plaintiffs  with  said 
designation  of  "  and  Company  "  and  "  &  Co.,"  to-wit :  "  Gay 
Brothers  and  Company  "  and  "  Gay  Brothers  &  Co.,"  and  the 
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said  "<fe  Co."  represents  no  actual  partner  or  partners  in 
violation  of  the  act  of  the  legislature  of  the  State  of  New 
York,  entitled  ''  An  act  to  prevent  persons  from  transacting 
business  under  fictitious  names.'' 

Upon  the  trial  it  was  proved  that  the  plaintiffs  had  for  two 
years  been  carrying  on  business  in  the  city  of  New  York  under 
the  firm  name  of  Gay  Brothers  &  Co.,  and  that  they  were  the 
only  members  constituting  the  firm.  At  the  close  of  the  evi-  ^ 
dence  the  court  nonsuited  the  plaintiffs  upon  the  ground  that 
they  ''  having  made  the  contract  in  suit,  and  having  engaged 
in  carrying  on  business  under  the  firm  name  of  '  Gay  Brothers 
and  Company,'  while  the  words  '  and  Company '  represented 
no  actual  person  who  was  a  member  of  said  firm  at  the  time  of 
the  making  of  the  contract  out  of  which  the  cause  of  action 
here  arose,  were  violating  thereby  the  statute  "  above  referred 
to,  and  could  not  for  that  reason  recover  in  this  action.  The 
sole  question  for  our  determination  is  whether  the  nonsuit 
should  have  been  granted  upon  the  ground  stated. 

There  was  no  allegation  in  the  answer,  or  proof  upon  the 
trial,  that  the  plaintiffs'  business  in  Buffalo  was  carried  on  by 
John  S.  Seibold  in  violation  of  the  statute,  or  that  he  was  re- 
quired feo  to  carry  it  on,  or  that  the  contract  was  entered  into 
and  the  bond  made  to  aid  the  plaintiffs  in  violating  the  statute. 
The  plaintiffs  were  nonsuited  simply  because  they  were  carry- 
ing on  business  in  the  city  of  New  York  under  the  name  of 
Gay  Brothers  &  Co.,  and  entered  into  the  contract  with  John 
S.  Seibold  in  that  name,  and  were  described  in  the  condition 
of  the  bond  under  that  name. 

The  statute  referred  to  is  the  act  chapter  281  of  the  Laws 
of  1833,  and  reads  as  follows  :  Section  1.  "  No  pei*son  shall 
hereafter  transact  business  in  the  name  of  a  partner  not  inter- 
ested in  his  firm,  and  where  the  designation  'and  Company' 
or  *  &  Co.'  is  used,  it  shall  represent  an  actual  partner  or 
partners."  Section  2.  "  Any  person  offending  against  the 
provision  of  this  act  shall,  upon  conviction  thereof,  be  deemed 
guQty  of  a  misdemeanor  and  be  punished  by  a  fine  not  exceed- 
ing $1,000." 
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This  statute  does  not  appear  to  be  a  very  useful  one.  It 
does  not  compel  partners  to  disclose  their  true  names,  or  any  of 
their  names,  in  die  partnership  designation.  They  may  still 
do  business  under  any  style,  not  untruly  containing  the  name 
of  any  person,  which  they  choose  to  assume,  such  as  the 
"  Union  Towing  Company,"  the  "  Eureka  Company "  or 
other  fanciful  names  {Crawford  v.  GoUins^  45  Barb.  269 ; 
.  WrigM  v.  Soaker,  10  N.  T.  51) ;  and  it  may  be  very  difficult 
in  such  cases  to  ascertain  who  the  numerous  persons  are  com- 
posing the  partnership.  Even  an  individual  may  transact  his 
business  under  such  a  name  without  violating  the  statute.  So 
these  plaintiffs  could  have  done  business  under  the  name  of  "  Gay 
&  Co.,"  and  the  public  would  have  been  just  as  liable  to  im- 
position as  when  the  business  was  done  under  the  name  of 
Gay  Brothers  &  Co.  Persons  giving  credit  to  a  firm,  either 
rely  upon  the  responsibility  of  the  firm  by  whomsoever  it  may 
be  constituted,  or  they  rely  upon  the  members  thereof  whose 
names  by  inquiry,  or  in  some  other  way,  become  known  to 
them.  Without  this  statute,  one  imposed  upon  by  a  fictitious 
firm  would  have  his  civil  remedy  for  the  fraud  or  deceit,  and 
there  would  generally  also  be  a  remedy  by  indictment  for  false 
pretenses.  So  the  statute  is  not  only  not  very  beneficial,  but  it 
is  also  highly  penal  and  it  should,  therefore,  be  strictly  con« 
strued. 

To  violate  this  statute,  the  designation  "  and  Company  "  or 
"  &  Co."  must  be  used  in  the  transaction  of  some  business. 
The  purpose  of  the  statute  was  obviously  to  protect  persons 
giving  credit  to  the  fictitious  firm  on  the  faith  of  the  fictitious 
designation.  It  could  have  had  no  other  purpose.  It  was  not 
needed  to  protect  those  who  obtained  credit  from  such  a  firm. 

Although  one  may  be  doing  business  generally  in  violation 
of  this  statute,  a  violation  thereof  may  not  be  predicated  of 
any  transaction  in  which  the  false  designation  is  not  used,  and 
an  indictment  under  the  statute  cannot  be  based  upon  such  a 
transaction. 

Here  John  S.  Seibold,  when  he  signed  this  contract,  and  this 
appellant  when  he  executed  the  bond,  knew  that  these  plaint- 
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iSa  alone  constituted  the  firm.  It  was  so  stated  in  the  bond, 
and  the  bond  ran  to  them  in  their  true  names.  This  business  was 
in  fact  consciously  done  with  them  in  their  real  names  and  not 
under  any  false  designation,  and  hence  it  may  be  well  said  that 
the  statute  was  not  even  in  form  violated.  But  no  credit  was 
given  to  and  no  reliance  placed  upon  the  false  designation,  and 
in  fact  no  credit  whatever  was  given  to  the  plaintiffs.  The 
object  of  this  bond  was  to  secure  the  plaintiffs  for  a  credit  given 
by  them  to  John  S.  Seibold.  Besides,  here  all  the  parties  to 
this  transaction  knew  who  the  real  partners  were.  No  one  was 
deceived,  and  there  was  no  possibility  that  any  of  the  parties  to 
the  bond  could  be  imposed  on  or  harmed  by  the  false  designa- 
tion. To  indict  and  punish  the  plaintiffs  for  a  crime  in  such  a 
case  would  be  most  absurd  and  would  shock  the  common  sense, 
and  the  sense  of  justice  of  every  right-thinking  person.  This 
case  is  not,  therefore,  within  the  purpose  or  intention  of  the 
statute,  and  such  a  transaction  is  not  one  of  the  mischiefs  sought 
to  be  remedied  by  the  statute.  Therefore,  although  this  trans- 
action should  be  held  to  be  within  the  letter  of  the  statute,  it 
is  clearly  not  within  the  purpose  and  intention  of  the  statute, 
and  hence  it  is  outside  of  the  statute.  It  is  a  rule  peculiarly 
applicable  to  the  construction  of  penal  statutes,  that  a  thing 
within  the  letter  of  a  statute  is  not  within  the  statute,  unless 
within  the  intention  thereof ;  and  so  too  in  the  construction  of 
remedial  statutes,  it  is  generally  held  that  a  thing  within  the 
intention  is  within  the  statute  though  not  within  the  letter  ; 
and  these  rules  have  many  illustrations  in  the  books.  {People 
V.  Utioa  Ins.  Co.^  15  Johns.  358,  380 ;  Holmes  v.  Carley^  31 
N.  T.  289.)  It  is  said  in  an  old  case  {Eyston  v.  Studd^  2  Plow- 
den,  465),  "  it  is  not  the  words  of  the  law,  but  the  internal 
sense  of  it  that  makes  the  law,  and  our  law,  like  all  others, 
consists  of  two  parts,  viz.,  of  body  and  soul ;  the  letter  of  the 
law  is  the  body  of  the  law,  and  the  sense  and  reason  of  the  law 
is  the  soul  of  the  law,  quia  ratio  legia  est  anima  legis,^^ 

Applying  this  rule,  therefore,  in  the  construction  of  this 
statute,  we  are  of  opinion  that,  upon  the  facts  appearing  in  this 
record,  this  transaction  was  not  within  the  statute,  and  upon 
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this  ground  the  judgments  of  the  General  and  Trial  Terms 
should  be  reversed  and  a  new  trial  granted,  costs  to  abide 
event. 

All  concur,  Rugsb,  Oh.  J.,  in  result. 

Judgment  reversed. 


Maboabbt    Looff  et  al.,  Respondents,   v,   Cybus    Lawtok, 

Appellant. 

The  proyision  of  the  Revised  Statute  (1^  R.  S.  387,  §  68),  making  an  attorney 
"  who  shall  be  guilty  of  any  deceit  or  coUusion,  »  ♦  »  with  intent  to 
deceive  the  court  or  any  party,"  liable  for  treble  damages,  has  reference 
to  a  suit  pending,  and  does  not  include  a  transaction  between  an  attorney 
and  his  client  before  proceedings  have  been  commenced  or  an  action 
brought. 

Plaintiffs'  complaint  alleged  in  substance  that  they  were  owners  as  tenants  in 
common  of  certain  real  estate;  which  one  of  their  number  desired  to  pur- 
chase and  the  others  had  agreed  to  convey  their  interests  to  him  ;  that 
defendant,  an  attorney  upon  being  consulted,  willfully,  corruptly  and 
fraudulently,  and  to  induce  them  to  institute  and  maintain  a  useless  and 
expensive  suit,  that  he  might  receive  the  fees,  advised  them  that  they 
were  not  competent  to  convey,  and  that  the  best  way  to  accomplish  the 
object  was  by  partition  suit,  which  advice  plaintiffs  followed,  and  were  in 
consequence  compelled  to  pay  a  large  sum  for  costs  and  expenses.  Judg- 
ment was  asked  for  the  amount  paid  and  for  treble  damages,  which  were 
allowed.  Held  error ;  but  that  while  the  complaint  stated  a  cause  of  ac- 
tion under  the  statute,  it  also  stated  one  for  a  breach  of  professional  duty, 
for  which  plaintiffs  were  entitled  to  recover  the  damages  sustained. 

The  court  charged  in  substance  that  the  law  required  of  attorneys  a  reasona- 
ble degree  of  skill,  and  that  they  shall  exercise  it  honestly  for  the  benefit 
of  their  clients,  not  for  their  own  pecuniary  profit,  and  if  they  failed  in 
that,  they  are  guilty  of  deceit  and  are  liable  under  the  statute.  Held,  that, 
while  the  latter  portion  of  the  charge  was  based  upon  the  idea  that  the 
question  was  as  to  whether  defendant  had  violated  the  statute,  as  the 
charge  required  the  jury  to  find  much  more  than  was  necessary  to  bus- 
tain  a  recovery  for  a  breach  of  duty  as  an  attorney,  it  could  not  have 
operated  injuriously,  and  was  not  a  legal  error. 

After  the  court  had  charged  that  if  there  was  difficulty  in  perfecting  the 
title,  by  means  of  a  voluntary  conveyance,  the  partition  suit  was  proper 
and  the  advice  honest,  it  charged  that  if  defendant  without  any  impedi- 
ment or  objection  of  the  kind  mentioned,  advised  that    the  suit  was 
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necessary,  the  advice  was  dishonest  and  rendered  him  liable  under  the 
Btatate.    Held  no  legal  error. 

(Argued  October  16,  1884  ;  decided  December  2,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  December  14,  1880,  which  affirmed  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

D.  jP.  Barnard  for  appellant.  To  entitle  plaintiffs  to  re- 
cover treble  damages,  the  nature  of  defendant's  deceit  must  be 
such  as  would  make  him  guilty  of  a  misdemeanor.  {Oolachens 
V.  Ma^heaon^  58  Barb.  152.)  The  deceit  referred  to  in  the  stat- 
utes must  consist  of  false  and  fraudulent  representations  of 
matters  of  fact  and  not  of  matters  of  opinion  or  judgment.  It 
must  be  such  as  amounts  to  a  misdemeanor,  before  a  forfeiture 
can  be  recovered  in  a  civil  action.  (2  Bouv.  Inst.  543,  545  ; 
2  Whart.  C.  L.,  §  2327 ;  id.  514,  §  2056  ;  Ranney  v.  People, 
22  N.  T.  413 ;  People  v.  Bahoodk,  7  Johns.  201 ;  PeopU  v. 
Johnson,  12  id.  292 ;  People  v.  MiUer,  14  id.  371 ;  People  v. 

WiUiamSy  4  Hill,  9 ;  2  Whart.  0.  L.,  §  2118 ;  White  v.  Mer- 
ritt,  2  Seld.  352;  GaUagher  v.  Brunei,  6  Cow.  346;  Starr  v. 
B&nneUj  5  Hill,  303 ;  Duff  any  v.  Ferguson,  66  N.  Y.  482.) 
Upon  the  facts  stated  by  the  plaintiffs  to  defendant  that  the 
intended  purchaser  was  the  husband  of  one  of  the  plaintiffs, 
the  doubt  of  the  defendant  that  the  wife  was  not  competent  to 
convey  to  her  husband  by  deed  is  sustained  by  authority.  (2 
Kent's  Com.  106;  Fi^  v.  Fry,  7  Paige,  461;  Jaques  v. 
Methodist  Church,  17  Johns.  541 ;  Ferris  v.  Brash,  1  Edw. 
572 ;  Townsend  v.  Townsend,  2  Sandf .  711 ;  Orahamfi  v.  Van 
Dyke,  14  Barb.  531 ;  Gropsey  v.  McKinney,  30  id.  47  ;  White 
v.  Wagn&r;  32  id.  250 ;  S,  d,  25  N.  Y.  328 ;  S.  P.,  Winamp  v. 
ReMes,  32  Barb.  423 ;  Savage  v.  O'Neill,  42  id.  374.) 

E.  B,  Bamum  for  respondents.  Deceit,  as  used  in  the  stat- 
ute as  to  attorneys,  is  not  confined  to  deceit  as  defined  under 
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the  statute  of  false  pretenses  or  under  indictments  for  fraud  at 
common  law.  (2  Stat,  at  Large,  298.)  Fraud,  by  statute  and 
at  common  law,  is  felonj  and  its  punishment  is  provided  for. 
(Laws  of  1796,  chap.  30 ;  5  Stat,  at  Large,  697,  §  53.)  While  the 
complaint  clearly  states  a  cause  of  action  under  the  statute,  it 
also  states  facts  sufficient  to  constitute  a  cause  of  action  for 
breach  of  contract.  (Chaves  v,  Waite,  59  N.  Y.  156  ;  Ledvnch 
V.  McKim^  53  id.  307 ;  Qreentree  v.  Rosenstocky  61  id.  583 ; 
Rosa  V.  Terry,  63  id.  613.) 

Miller,  J.  The  plaintiffs,  in  their  complaint  in  this  action, 
claim  to  recover  damages  of  the  defendant  for  malpractice  as 
an  attorney  and  counselor  of  the  Supreme  Court. 

The  complaint  alleges  that  the  defendant  advised  the  plaint- 
iffs, who  held  title  to  certain  real  estate  and  were  owners  thereof 
as  tenants  in  common,  that  they  were  not  competent  to  convey 
said  real  estate  and  could  not  give  a  good  title  thereof  to  one 
of  their  number,  who  was  desirous  of  purchasing  the  same  at  a 
price  which  was  agreed  upon,  and  that  the  best,  shortest,  and 
cheapest  manner  of  accomplishing  the  object  in  view  was  by  a 
partition  suit,  and  sale  of  the  property  under  a  decree  to  be  ob- 
tained in  said  suit ;  that  such  advice  and  counsel  were  so  given 
willfully,  corruptly,  and  fraudulently,  with  intent  to  deceive  and 
defraud  the  plaintiffs,  and  to  induce  them  to  institute  and 
maintain  a  useless  and  expensive  suit,  with  full  knowledge  on 
the  part  of  defendant  j  that  plaintiffs  did  accept  and  follow 
such  advice  and  counsel,  and  the  suit  was  instituted  and  prose- 
cuted to  judgment  and  the  property  sold,  and  purchased  by  one 
of  the  plaintiffs  under  an  agreement  executed  by  the  advice  of 
the  defendant,  before  the  commencement  of  the  suit,  with  the 
intent  on  his  part  to  deceive  and  defraud  the  plaintiffs ;  that 
by  reason  of  said  partition  suit,  plaintiffs  were  obliged  to  and 
did  pay  the  amonnt  named  in  the  complaint  as  the  fees  and  ex- 
penses of  said  suit.  The  complaint  then  alleges  that  the  suit 
was  unnecessary  and  needless,  and  that  the  advice  and  counsel 
given  were  false  and  untrue,  and  were  so  given  with  the  intent 
to  deceive  the  plaintiffs  and  induce  them  to  consent  to  an  ex- 
pensive and  needless  litigation  in  order  that  the  defendant  might 
receive  large  and  extravagant  fees,  and  the  plaintife  claimed  to 
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recover  the  amount  actually  paid  and  for  treble  damages  under 
the  statute. 

The  answer  took  issue  with  the  allegations  alleging  malprac* 
tice  and  deceit  on  the  part  of  the  defendant.  Upon  the  trial 
the  principal  question  litigated  was  whether  the  advice  given 
by  the  defendant  to  the  plaintiffs,  was  justified  under  the  facts 
and  circamstances  of  the  case  and  was  so  given  honestly  and  in 
good  faith.  The  evidence  on  behalf  of  the  plaintiffs  established 
that  the  defendant  had  full  knowledge  of  the  fact  that  all  of  the 
plaintiffs,  except  one,  who  had  agreed  to  purchase  the  premises 
in  question  at  a  price  named,  were  reakiy  and  willing  to  unite 
in  a  conveyance  to  the  latter,  and  that  all  of  them  had  signed 
an  agreement  to  that  effect.  This  testimony  was  contradicted 
and  the  defendant  introduced  evidence  to  show  that  he  gave  the 
advice  he  did  under  the  belief  that  no  one  of  the  heirs  would 
purchase  the  property,  and  that  a  partition  suit  was  necessary 
in  order  to  perfect  the  title  to  the  same.  The  jury  found  in 
favor  of  the  plaintiffs  on  the  issue  tried,  and  by  direction  of  the 
judge  upon  the  trial,  after  the  verdict,  the  damages  were  trebled. 

The  plaintiffs'  claim  to  recover  in  this  action  is  based  upon 
the  gi'ound  that  deceit  was  practiced  upon  them  by  the  defend- 
ant, by  means  of  which  they  consented  that  an  action  in  parti- 
tion might  be  brought,  and  that  they  were  injured  thereby  to 
the  amount  of  costs  and  expenses  paid  by  them  to  the  defend- 
ant on  account  thereof.  The  right  to  recover  treble  damages 
rests  upon  the  provisions  of  2  R.  S.  (1st  ed.),  287,  §  68, 
which  is  as  follows :  "  Any  counselor  attorney  or  solicitor  who 
shall  be  guilty  of  any  deceit  or  collusion,  or  shall  consent  to 
any  deceit  or  collusion,  with  intent  to  deceive  the  court  or  any 
party,  shall  bo  punished  by  fine  or  imprisonment,  or  both,  at 
the  discretion  of  the  court.  He  shall  also  forfeit  to  the  party 
injured  by  his  deceit  or  collusion  treble  damages,  to  be  recov- 
ered in  a  civil  action."  The  article  of  the  statutes  \Ytich  in- 
cludes the  section  cited  is  entitled,  "  Of  the  officers  of  courts 
of  record,  their  duties,  privileges  and  liabilities,"  and  it  con- 
tains various  provisions  relating  to  the  subject.  In  placing  a 
construction  upon  the  section  cited,  we  should  consider  its  pro- 
SiCKELS  —  Vol.  LIT.  61 
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visions  in  connection  with  others  which  relate  to  the  same  gen- 
eral subject,  and  in  view  of  the  object  to  be  attained.  The 
question  then  arises  whether  the  section  under  consideration 
has  reference  to  the  giving  of  wrong  advice,  before  any  action 
has  been  commenced,  by  an  attorney  to  his  client,  when  cither 
one  of  two  coarsee  may  be  pursued,  and  thereby  inducing  the 
client  to  take  that  course  which  is  most  expensive  and  inju- 
rious, and  causing  him  unnecessarily  to  incur  large  expenses, 
which,  if  proper  advice  had  been  given,  might  have  been 
avoided,  or  does  it  mean  deceit  and  collusion  practiced  by  the 
attorney  in  a  suit  actually  pending  in  court,  with  the  intent  to 
deceive  the  court  or  the  party  ?  The  latter  interpretation  would 
seem  to  be  more  consistent  with  the  language  employed,  and  the 
general  object  of  the  section  in  question,  and  other  sections  con- 
tained in  the  same  article  of  the  statutes.  The  words  used  relate 
to  a  case  where  the  attorney  intends  to  deceive  the  court  or  his 
client  by  collusion  with  his  opponent,  or  by  some  improper 
practice.  They  do  not,  we  think,  include  a  transaction  ante- 
cedent to  the  commencement  of  the  action,  as  the  court  could 
have  no  connection  with  any  such  proceeding.  The  "  party" 
referred  to  is  clearly  a  party  to  an  action  pending  in  a  court  in 
reference  to  which  the  deceit  is  practiced,  and  not  a  person  out- 
side, not  connected  with  the  same  at  the  time  or  with  the  court. 
This  construction  seems  to  be  supported  by  sections  69,  70,  71 
and  72,  immediately  following  the  section  cited,  as  they  clearly 
relate  to  suits  brought,  or  intended  to  be  brought,  by  attorneys, 
and  not  to  proceedings  which  have  no  connection  with  such  suits. 
In  the  case  at  bar,  the  advice  given  by  the  defendant,  which 
is  complained  of,  preceded  the  action  subsequently  brought, 
and  at  that  time  there  was  no  court  or  party  to  be  deceived 
within  tlie  meaning  of  the  statute.  It  is  obvious  that  a  plain 
and  intelligible  distinction  exists  between  the  action  of  an  at- 
torney  in  reference  to  a  suit  pending  in  court,  and  a  proceeding 
out  of  court. 

If  the  construction  we  have  placed  upon  the  statute  is  the 
correct  one,  the  court  was  wrong  in  directing  that  the  verdict 
of  the  juiy  upon  the  trial  be  trebled,  and  in  this  respect,  the 
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judgment  was  erroneous.  This  conclasion  does  not,  however, 
necessarily  lead  to  a  reversal  of  the  judgment.  The  complaint, 
while  it  states  a  cause  of  action  under  the  statute,  also  states 
facts  which  constitute  a  breach  of  duty  for  which  the  plaintiffs 
were  entitled  to  recover  damages,  and  the  ^evidence  upon  the 
trial  related  to  that  breach  of  duty.  Although  the  evidence 
was  conflicting,  it  cannot  be  said  that  it  was  insufficient  to  sus- 
tain the  verdict  rendered  by  the  jury,  and  we  think  it  should 
be  upheld,  unless  some  other  error  was  committed  by  the  judge 
upon  the  trial  which  authorizes  a  reversal  of  the  judgment. 

This  brings  us  to  a  consideration  of  the  exceptions  taken 
by  the  defendant  to  the  charge.  The  court  charged  the  jury, 
among  other  things,  as  follows:  "The  law  requires  of  all 
attorneys  a  reasonable  degree  of  skill,  and  that  they  shall 
exercise  that  skill  in  furtherance  of  the  interest  of  the  client, 
and  not  in  furtherance  of  their  own  pecuniary  profit  or  any 
other  interest;  in  other  words,  and  in  plain  English,  they 
must  have  a  reasonable  degree  of  skill,  and  exercise  that 
skill  honestly  and  for  the  interest  of  their  clients,  and  if  they 
fail  in  that  they  are  guilty  of  deceit,  and,  under  this  statute, 
they  are  amenable  to  the  consequences  provided  by  it."  The 
latter  portion  of  this  proposition  in  the  charge,  which  is  ex- 
cepted to,  related  to  the  liability  of  the  defendant  under  the 
statute  which  has  already  been  cited.  It  required  the  jury  to 
find  that  the  defendant  had  been  guilty  of  deceit,  which  ren- 
dered him  amenable,  under  the  statute,  to  the  penalty  provided 
thereby,  and  for  more  than  was  necessary  to  sustain  a  recovery 
against  the  defendant  for  a  failure  to  perform  his  duty  as  an 
attorney  and  counselor  at  law.  It  was  thus  more  favorable  to 
the  defendant  than  the  facts  warranted.  It  is  true  that  the 
portion  of  the  charge  excepted  to  was  based  upon  the  idea 
that  the  question  to  be  determined  was  whether  the  defendant 
had  violated  the  provisions  of  the  statute  cited ;  but  inasmuch 
as  this  would  include  the  wrongful  acts  of  the  defendant  in 
the  discharge  of  the  obligation  he  owed  to  his  client,  for  which 
he  might  otherwise  be  held  liable,  it  could  not  operate  injuri- 
ously to  the  defendant,  and  was  not  a  legal  error. 
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An  exception  was  also  taken  to  that  portion  of  the  charge 
in  which  the  coart  said  "that  if  the  defendant  advised  the 
plaintiflEs,  without  any  impediment  or  objection  of  the  kind  he 
had  mentioned,  that  a  proceeding  in  the  Surrogate's  Court,  or 
a  proceeding  in  the  Supreme  Court,  was  necessary,  that  was 
dishonest  advice,  and  rendered  him  amenable  to  the  provision 
of  the  statute."  Here  also  the  charge  was  made,  having  in 
view  the  provisions  of  the  statute.  The  court  had  previously 
charged  the  jury  that  "  if  there  was  difficulty  in  perfecting  the 
title  by  means  of  a  voluntary  conveyance  by  those  parties  in- 
terested in  this  property,  why  then  the  suit  was  proper,  and 
Mr.  Lawton's  advice  was  honest  advice."  The  "  impediment 
or  objection "  referi-ed  to  in  the  part  of  the  charge  excepted 
to  evidently  related  to  what  the  court  had  previously  said  as 
to  the  difficulty  of  obtaining  a  voluntary  conveyance  of  the 
real  estate.  If  the  parties  were  willing  to  convey  voluntarily, 
and  the  title  could  have  been  acquired  without  resort  to  legEd 
proceedings,  then  the  advice  given  was  clearly  wrong,  and 
must  have  been  known  to  be  so  by  the  defendant,  and  in  this 
respect  it  may  be  said  that,  in  fact,  it  was  dishonest,  and  the 
defendant  would  be  liable  for  damages  occasioned  thereby  in 
an  action  against  him  for  malpractice.  It  could  not  injure  the 
defendant  because  the  judge  charged  that  he  was  amenable  to 
the  provisions  of  the  statute,  instead  of  his  being  merely  liable 
in  an  action  for  damages,  and,  therefore,  this  portion  of  the 
charge  did  not  constitute  such  an  error  as  authorized  a  reversal 
of  the  judgment. 

The  appellant's  counsel  claims  that  as  one  of  the  plaintiffs 
could  not  give  a  good  title  by  conveyance  to  her  husband,  who 
was  the  contemplated  purchaser,  the  alleged  advice  given  was 
not  wrongful.  This  point  is  not  presented  by  any  of  the  ex- 
ceptions taken  upon  the  trial,  and,  therefore,  does  not  arise 
upon  this  appeal. 

The  examination  we  have  given  to  this  case  leads  to  the  con- 
clusion that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event,  unless  the  plain ti£k 
stipulate  to  deduct  from  the  judgment  the  amount  awarded  as 
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treble  damages,  with  interest  on  the  same,  in  which  case  the 
judgment  as  modified  is  affirmed,  without  costs  of  this  appeal 
to  either  party. 

All  concnr,  except  Akdbews  and  Eabl,  J  J.,  dissenting. 

Ordered  accordingly. 


Thbodobe  F.  H.  Mbybb,  Appellant,  v.  Hibam  Phillips  et  al., 

Bespoudents. 

Ae  to  whether  the  pablic  can  aoqaire  by  prescription  an  easement  to  use  a 
private  stream  for  floating  logs  or  for  anj  other  purpose,  qtUBre. 

In  an  action  to  restrain  defendants  from  floating  saw-logs  in  the  waters  of' 
a  stream  running  across  plaintifi*s  land,  it  appeared  that  for  thirty  years 
the  stream  had  been  so  used  by  a  few  persons,  not  over  twelve  in  all,  and 
generally  not  more  than  three  or  four  persons  so  used  it  in  any  one  year, 
and  the  user  was  only  for  about  six  days  in  any  one  year,  and  some  years 
not  more  than  three.  Held,  that  even  if  an  easement  in  the  public 
could  be  acquired  by  prescription,  such  a  use  as  existed  here  could  not 
confer  such  right. 

It  appeared  that  defendants  threatened  to  float  a  large  number  of  logs  over 
plaintiffs  lands,  using  the  stream  and  its  banks  for  that  purpose,  and 
that  by  so  doing  some  damage  would  be  done  to  the  banks  and  other 
lands  of  plaintiff;  also  that  defendants  claimed  a  right  in  the  public  to  so 
use  the  stream,  and  asserted  that  they  would  exercise  it  whenever  they 
chose.  HM^  that  the  facts  authorized  equitable  interference  to  quiet 
plaintiff's  title,  settle  his  rights,  and  prevent  the  threatened  injury. 

Also  Tidd,  that  in  such  a  case  all  parties  asserting  the  common  right  might 
properly  be  joined  as  defendants. 

Also  held,  that  as  plaintiff,  when  he  commenced  the  action,  had  the  right 
to  maintain  the  same,  he  could  not  be  defeated  by  the  fact  that  after- 
ward the  logs  were  floated  down  the  stream;  that  plaintiff's  right  could 
be  settled  and  damages  awarded. 

(Argued  November  24,  1884  ;  decided  i>ecember  0,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  depai^tment,  entered  upon 
an  order  made  the  first  Monday  of  May,  1882,  which  aflBirmed 
a  judgment  in  favor  of  defendants,  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 
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This  action  was  brought  to  restrain  defendants  from  floating 
saw-logs  across  plaintiff's  lands  on  the  waters  of  North-west 
Bay  creek,  a  private  stream  flowing  through  said  lands,  and  to 
settle  the  rights  of  the  plaintiff  and  the  public  in  said  stream. 

The  facts  sufficiently  appear  in  the  opinion. 

Nathaniel  G.  Moak  for  appellant.  A  stream,  such  as  the 
one  in  question  has  been  proven  to  be,  is  not  navigable.  {Mor^ 
gan  v.  JKn^,  35  N.  Y.  454.)  A  non-navigable  stream  is  wholly 
private  property  and  the  public  has  no  rights  therein.  {Morgath 
V.  King^  35  N.  Y.  454 ;  Munson  v.  Rungerford^  6  Barb.  265 ; 
Curtis  V.  KeealeTy  14  id.  511 ;  Smith  v.  Rochester^  92  N.  Y. 
473.)  The  spasmodic  use  at  intervals  by  a  few  individuals 
cannot  deprive  it  of  its  character  of  private  property  or  confer 
upon  the  public  any  rights.  (Angell  on  Water-courses,  §  539  ; 
Treai  v.  Lord^  42  Me.  552 ;  Brovm  v.  Qhadboume^  31  id.  9  ; 

Wadaworth  v.  Smithy  11  id.  278 ;  Gould  on  Water-courses, 
§§  43,  46.)  The  public  can  never  acquire  rights  by  prescription. 
{Munson  v.  Hungerford^  6  Barb.  265 ;  Clements  v.  ViUageqf 

West  Troy^  10  How.  Pr.  199 ;  NeiU  v.  Duke  of  Devonshire^ 
8  App.  Cas.  135,  154-6,  170-1,  190-4 ;  Munson  v.  Hunger- 
ford,  6  Barb.  265 ;  People  v.  PlaU,  17  Johns.  195 ;  Morgan. 
V.  King,  35  N.  Y.  454.)  The  public  cannot  even  by  dedication 
acquire  such  rights  as  are  insisted  on  by  the  defendants.  {Mor- 
gan V.  King,  35  N.  Y.  454 ;  Munson  v.  Hungerford,  6  Barb. 
265;  Curtis  v.  Kessler,  14  id.  511 ;  Prentice  v.  Oeigher,  74 
N.  Y.  341 ;  Haight  v.  Price,  21  id.  241.)  To  sustain  the 
theory  of  a  right  by  prescription,  it  was  necessary  for  the  de- 
fendants to  affirmatively  prove  that  they  had  either  themselves 
by  user,  acquired  rights  as  against  the  plaintiff  and  his  grantors, 
or  had  succeeded  through  their  grantors  to  such  rights.  {Pren- 
tice V.  Geigher,  74  N.  Y.  341,  347;  TaUrruidge  v.  East  Rvoer 
Bridge,  26  id.  105.)  The  doctrine  of  dedication  by  mere  user 
does  not  extend  to  a  right  of  landing  from  even  a  navigable 
stream.  {Post  v.  PearsaU,  22  Wend.  425 ;  affirming  20  id. 
Ill;  appealed  and  followed  in  Munson  v.  Hungerford,  6 
Barb.  265  ;  Morgan  v.  King,  35  N.  Y.  454;  Hooper  v.  Hob- 
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soTiy  67  Me.  273 ;  Morgan  v.  Heading^  11  Miss.  [3  S.  & 
M.]  366;  The  Magnolia  v.  MarshaU,  39  Mifls.  110-136; 
Brown  v.  Ghadbowme^  31  Me.  25;  Post  v.  PearsaU^  22 
Wend.  425  ;  Ct.  of  Errors  affirming  20  id.  Ill ;  Whittaher  v. 
BurhcuM^  62  Barb.  237;  Brink  v.  Rwhtmyer^  14  Johns. 
255;  Gortelyou  v.  Van  Brundt,  2  id.  357;  Duncan  v. 
Sylvester  24  Me.  482;  Chestnut  HiUy  etc.j  v.  Piper^  77 
Penn.  St.  432;  Wiseman  v.  Lacksmger^  84  N.  T.  31-44; 
Bumha/m  v.  McQuestin,  48  N.  H.  451  ;  Root  v.  Common- 
wealth, 98  Penn  St.  170 ;  Booker  v.  Perkins,  14  Wis.  79 ; 
ZT^ogp  V.  Delormey  30  id.  591 ;  Sweeney  v.  /S.  e/<?A7t,  28  Hun, 
634 ;  Post  V.  Pearsall,  22  Wend.  440 ;  Meill  v.  Duke  of  Dev- 
onshire, 8  App.  Cas.  156 ;  Steele  v.  RoughZon,  1  H.  Bl.  60.) 
The  plaintiflE  was  entitled  to  an  injunction  to  restrain  defend- 
ants from  rafting  logs  in  the  stream  over  his  lands^  and  sub- 
jecting them  to  the  probable  destruction  of  its  banks  and  the 
carrying  away  of  the  soil.  {Holsman  v.  The  Boiling  Spring 
Bleaching  Co.,  14  N.  J.  Eq.  335 ;  Angell  on  Water-courses, 
§  449 ;  Coming  v.  Troy  Iron  am,d  Nail  Factory,  40  N.  Y. 
191 ;  Sanborn  v.  Covington  Co.,  2  Md.  Ch.  409 ;  OiMespie  v. 
Forrest,  8  Hun,  110 ;  2  Story's  Eq.  Jur.,  §  927 ;  Lane  v.  New- . 
digate,  10  Ves.  193 ;  Chalk  v.  WyaU,  3  Meriv.  688 ;  Wahle  v. 
Reimhaoh,  76  111.  323  ;  Commonwealth  v.  Pitts,  cmd  C  R.  R. 
Co.,  24  Penn.  St.  160 ;  Angell  on  Water  courses,  §  449 ;  Beach 
V.  JElmira,  22  Hun,  158 ;  Campbell  v.  Seamam,,  63  N.  T,  518 ; 
Penn.  Coal  Co.  v.  Sawnderson,  49  Penn.  St.  302 ;  Hendei^son 
V.  N.  T.  C,  78  N.  T.  423 ;  Fox  v.  Fitzsimmons,  29  Hun, 
578 ;  Tribime  Association  v.  Sun,  7  id.  175 ;  HaUock  v.  Soheyer^ 
19  N.  T.  Weekly  Dig.  372 ;  Pennington  v.  Brinsop  HaU  Coal 
Co.,  L.  R,  5  Ch.  Div.  729 ;  4  Eng.  Rep.  450 ;  Brown  v.  ul«A%, 
13  Nev.  311 ;  Clowes  v.  Staffordshire,  L.  R.,  8  Ch.  125,  143; 
4  Eng.  Rep.  807 ;  Qoldsmid  v.  Tunhridge  Wells,  etc.,  L.  R.,  1 
Ch.  349 ;  Crossley  v.  Lightowler,  L.  R.,  2  Ch.  478 ;  L.  R.,  3 
Eq.  279 ;  Ha/rrop  v.  Hirst,  L.  R.,  4  Ex.  43 ;  Campbell  v.  Sea- 
mmh,  63  K  Y.  568;  Shields  v.  Amdt,  4  N.  J.  Eq.  234; 
Swindon  Water-works  v.  TTiZ^,  14  Eng.  Rep.  100 ;  Clowes  v. 
Staffordshire  Potteries,  L.  R.,  8  Ch.  142 ;  4  Eng.  Rep.  420; 


488  Meter  v.  Phillips  et  al.  [Dec., 


Stfttement  of  case. 


Ooldsmid  v.  Turibridge  Wells^  etc.,  L.  R.,  1  Oh.  354 ;  /mp^ 
rial  Gas-light  Co.  v.  Broadbent,  7  H.  L.  612 ;  Holsman  v.  Boil- 
mg  Spring,  etc,,  14  N.  J.  335 ;  HdUoch  v.  Scheyer,  26  Daily 
Reg.  265 ;  19  Weekly  Dig.  372  j  Clausen,  etc.,  v.  £.  <b  0.  Td. 
Co.,  Yav  Bbunt,  J.,  July,  1884,  MS. ;  Dusenberry  v.  Mutual, 
etc.,  11  Abb.  N.  C.  440 ;  Metropolitan,  etc.,  v.  Colwdl,  67  How. 
Pr.  365 ;  MatUage  v.  N.  Y.,  etc.,  id.  232.)  It  makes  no  difference 
that  the  damages  are  small.  (  William  v.  Western-  U.  Td.  Co., 
49  N.  Y.  Sup.  Ot.  140:  Schenck  v.  Ingraham,  5  Hun,  397; 
Crooker  v.  Bragg,  10  Wend.  260 ;  Coming  v.  Troy,  etc.,  34 
Barb.  485;  39  id.  811 ;  affirmed,  40  N*.  Y.  221 ;  Hammond  v. 
Fuller,  1  Paige,  197 ;  Godson  v.  Richardson,  8  Eng.  Rep.  835; 
L.  R,  9  Oh.  221 ;  Clinton  v.  Myers,  46  N.  Y.  511 ;  Foster  y. 
City  of  Buffalo,  64  How.  Pr.  127 ;  Mineaton  v.  General  Sew- 
age Co.,  L.  R.,  20  Eq.  127;  White  v.  Carmathen  R.  R.  Co., 
1  Hem.  &  M.  786 ;  Burt  v.  British,  etc.,  4  De  G.  &  J.  158 ; 
Kerr  on  Inj.  548  ;  Burt  v.  Woods,  37  N.  Y.  317 ;  38  Barb.  181 ; 
Zyde  V.  Eastern,  etc.,  36  Beav.  10  ;  Danube  v.  Goldvngham,  7 
Eng.  Rep.  461 ;  L.  R.,  8  Oh.  902.)  Plaintiff's  remedy  at  law 
is  inadequate.  (Kerr  on  Inj.  in  Eq.  200  ;  3  Pom.  Eq.  Jur., 
§  1357,  note  1 ;  Woodyear  v.  Shaefer,  57  Md.  1 ;  Coming  v. 
Troy  Iron  amd  NaJil  FacUyry,  40  N.  Y.  191 ;  Curtis  v.  Kees- 
ler,  14  Barb.  511.)  It  has  always  been  the  aim  of  a  court  of 
equity  to  prevent  by  injunction  a  multiplicity  of  suits.  (Story's 
Eq.  Jur.,  §  518 ;  Redfieid's  ed.  502 ;  High  on  Inj.,  §§  459, 256 ; 
Belhnap  v.  Trimple,  3  Paige,  577.)  In  a  case  like  the  present 
an  injunction  should  always  be  granted,  because  there  is  an  ab- 
solute destruction  of  parts  of  the  freehold,  which  plaintiff  has  a 
natural  right  to  have  and  enjoy  in  its  ancient  and  natural  state, 
and  because  there  is  an  interference  with  2k pvblici  juris,  insep- 
arable from  the  inheritance.  (2  Sto.  Eq.  Jur.,  §  860  ;  Living- 
ston V.  Livingston,  6  Johns.  Oh.  497;  Corning  v.  Tr<yy,  etc., 
40  N.  Y.  221 ;  &Aw^-s'«  Appeal,  35  Penn.  St.  88;  Lynn  v. 
McLaughlin,  32  Vt.  423 ;  Gibson  v.  Smith,  2  Atk.  182 ; 
Moore  v.  Massine,  32  Oal.  590  ;  Kerlin  v.  West,  4  N.  J.  Eq. 
449.)  A  court  of  equity  will  interfere  by  injunction  to  quiet 
plaintiff's  possession  and  enjoyment.      {CuHis  v.  Keesler,  14 
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Barb.  511 ;  JFtnch  v.  Reshridger^  2  Vern.  890 ;  Sart  v.  Mayor^ 
etc.^  3  Paige,  213 ;  Holden  v.  Trustees  of  ViU-age  of  Cold 
Springy  21  N.  Y.  474;  Wetmore  v.  Story,  3  Abb.  262;  Ziv^ 
mgaton  v.  Limngston,  6  Johns.  Oh.  497 ;  Hanson  v.  Gardiner, 

7  Ves.  305 ;  Mayor,  etc.,  v.  PUkiiigton,  1  Atk.  282 ;  N.  7.  P. 
cfe  D.  Go.  V.  Mtck,  1  Paige,  97.)  The  defendants  were  prop- 
erly enjoined.  {Belknap v.  Trimble,  3  Paige,  577 ;  N.Y.  & 
N.  H.  R.  R.  Co.  V.  Schuyler,  17  N.  T,  592 ;  Foot  v.  Brown- 
son,  4  Lans.  47 ;  Brady  v.  IT^jisfe,  3  Barb.  157 ;  Peck  v.  jE5{rf^, 
3  Sandf.  126 ;  BreU  v.  First,  etc.,  5  Hun,  149 ;  OiOespie 
V.  Forrest,  18  id   110;  Jfm^/y  v.   ErsUne,   66  Barb.   14; 

VaHck  V.  Smith,  6  Paige,  137 ;  Dianmoek  v.  Bixhy,  20  Pick. 
377 ;  note  15  Am.  Dec.  428;  Woodruff  y.  N.  Bloomfield,  etc., 

8  Saw.  628 ;  HWmam,  v.  Newington,  57  Cal.  56.)  The  alleged 
misjoinder  appearing  on  the  face  of  the  complaint,  and  the  de- 
fendants not  having  demurred  but  answered,  they  waived  the 
objection,  and  it  was  not  available  at  the  trial.  (Code  of  Civ. 
Pro.,  §  488,  subd.  7,  §499.) 

Z.  H.  Northrup  for  respondents."  The  defendants  were 
improperly  joined.     (Code  of  Civ.  Pro.,  §  448.) 

Eabl,  J.  It  is  not  claimed  that  the  North-west  Bay  brook 
is  in  its  nature,  under  common-law  rules,  a  navigable  stream, 
and  that  as  such  the  defendants  have  any  rights  therein ;  nor 
is  it  claimed  that  they  have  any  private  right  to  use  the  stream 
by  prescription,  as  they  and  those  under  whom  they  hold  had 
not  used  it  for  any  purpose  for  the  time  and  in  the  manner 
required  to  gain  a  pi-escriptive  right.  But  the  claim  is  (and  so 
it  was  held  at  the  trial  term)  that  the  public  had  acquired  a 
prescriptive  right  to  use  the  stream  for  floating  logs,  and  that 
these  defendants,  therefore,  as  portions  of  the  public,  and  in 
the  rights  of  the  public,  had  the  right  to  use  the  stream  and  its 
banks  for  the  purpose  named. 

We  do  not  deem  it  important  now  to  determine,  and  we  do 
not  decide,  whether  or  not  the  public  can  acquire,  by  prescrip- 
tion, an  easement  to  use  any  stream  for  floating  logs  or  any 
Siokbls  —Vol.  LII.  62 
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other  purpose.  The  question  has  been  considered  in  several 
cases  in  this  State.  {Shaw  v.  Crawford^  10  Johns.  236; 
Munaon  v.  Hungerford^  6^Barb.  265 ;  Curtis  v.  Keeslerj  14 
id.  511 ;  ClemerUs  v.  Village  of  West  Troy,  10  How.  Pr. 
199 ;  Post  V.  PearsaU,  22  Wend.  425.) 

Even  if  user  could  give  a  prescriptive  right  to  the  public 
there  was  no  such  user  here  as  could  give  such  a  right.  The 
public  generally  have  never  used  and  could  never  use  this 
stream.  In  the  whole  thirty  yeai-s  covered  by  the  evidence 
it  does  not  appear  that  as  many  as  a  dozen  different  persons 
used  the  stream  for  floating  logs,  and  generally  not  more  than 
three  or  four  different  persons  used  the  stream  in  any  one 
year ;  and  the  user  did  not  exceed  about  six  days  in  any  year, 
and  3ome  years  not  more  than  three.  The  stream  is  less  than 
five  miles  long,  two  of  which  are  through  plaintiff's  lands. 
Such  a  stream,  capable  of  being  used  by  a  very  limited  number 
of  persons,  is  not  adapted  to  n  public  use,  and  such  a  use  as 
existed  here  could  not  confer  d  public  right  which  could  be  en- 
joyed by  the  public  at  large. 

The  cases  above  cited  show  that  there  could  be  no  claim 
that  this  stream  had  been  dedicated  to  the  public  use,  and 
indeed  such  a  claim  has  not  been  made. 

It  is,  therefore,  entirely  clear  that  the  defendants  had  no 
right  to  float  logs  down  this  stream  through  the  lands  of  the 
plaintiff. 

But  it  is  claimed  that  the  facts  of  this  case  did  not  authorize 
equitable  interference  or  sustain  the  jurisdiction  of  an  equity 
court,  and  it  is  upon  this  ground  that  the  General  Term  af- 
firmed the  judgment  of  the  Special  Term.  The  defendants 
threatened  to  float  a  large  number  of  logs  over  the  plaintiff's 
lands,  using  the  stream  and  its  banks  for  that  purpose,  and 
they  would  thus  do  some  damage  to  the  banks  of  the  stream  and 
other  lands  of  the  plaintiff.  They  would  occupy  the  stream 
for  several  days.  Not  only  this,  they  claimed  the  right  to 
float  the  logs,  and  asserted,  in  substance,  that  they  would  do  so 
whenever  they  chose  to.  By  continuing  to  exercise  the  right 
they  might,  by  lapse  of  time,  be  able  to  prove  and  establish 
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a  right  by  prescription.  They  not  only  claimed  a  right  for 
themselves  but  for  the  public — for  everybody.  That  in  such 
a  case,  upon  such  facts,  a  plaintiff  may  maintain  an  equitable 
action  to  quiet  his  title  and  settle  his  rights  and  prevent  the 
threatened  injury  is  abundantly  settled  by  authority.  (Angell 
on  Water-courses,  §  449;  2  Story's  Eq.  Jur.,  §  927;  3  Pome- 
roy's  Eq.  Jur.,  §  1351 ;  Holsman  v.  Boiling  Sprmg  Bleach- 
ing Co.^  14  K  J.  Eq.  336;  Campbell  v.  Seaman^  63  N.  Y. 
568;  Johnson  v.  Oity  of  Rochester^  13  Hun,  285;  Swin- 
don Water-aoorks  Go.  v.  WUU,  cfe  Berks.  Ganwl  Co.y  L.  K., 
7  H.  of  L.  697;  L.  R.,  9  Ch.  App.  Cas.  451 ;  Clowes  v.  Staf- 
fordshire  Potteries^  8  id,  125,  142 ;  Ooldsmid  v.  Tv/nbridge 
Weds  Improvement  Commissioners^  L.  R.,  1  id.  349,  354.) 

This  is  not  a  case  where  the  defendants  threatened  only  to 
commit  a  single  trespass,  but  they  threatened  to  commit,  and 
claimed  the  right  to  repeat,  the  trespass  every  year.  Here  a 
preventive  action  was  proper  to  prevent  an  irreparable  injury 
within  the  meaning  of  the  equitable  rule,  and  hlso  to  avoid  a 
multiplicity  of  suits. 

The  defendants  were  properly  united.  They  claimed  a 
common  right  hostile  to  the  plaintiff.  They  asserted  a  public 
right  common  to  many.  In  such  a  case  all  the  parties  assert- 
ing the  common  right  may  be  united  as  defendants  in  an  action 
by  one  who  seeks  to  overthrow  the  common  claim,  and  estab- 
lish his  right  against  all  claimants.  ( Varick  v.  Smithy  5  Paige, 
137;  Dimmock  v.  Bixhy,  20  Pick.  368,  877;  Woodruff  v. 
North  Bloomjield^  etc.,  8  Sawyer,  628 ;  HtUman  v.  Newing- 
ton,  57  Cal.  56.) 

As  the  plaintiff,  therefore,  when  he  commenced  this  action 
had  the  right  to  maintain  the  same  upon  the  facts  then  existing, 
he  could  not  be  defeated,  because,  since  the  commencement 
of  the  action,  the  logs  Imd  been  floated  down  the  stream.  The 
court  having  acquired  jurisdiction  should  retain  it  to  adminis- 
ter complete  justice.  The  real  importance  of  the  action  still 
remains,  to-wit,  the  defendant's  right.  That  may  be  settled, 
and  the  damages  sustained  by  floating  the  logs  may  be 
awarded  to  the  plaintiff. 
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We  are,  therefore,  of  the  opinion  that  the  judgments  of  the 
Special  and  General  Terms  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  event. 

AH  concur. 

Judgment  reversed. 
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In  the  Matter  of  the  Petition  of  Oyeus  W.  Swan  et  al.,  to  drain 
certain  Low  Lands. 


An  order  of  a  Coantj  Ck>urt  in  proceedings  under  the  Drainage  Act  (Chap. 
888,  Laws  of  1869,  amended  by  chap.  303,  Laws  of  1871),  as  amended  in 
1881  (Chap.  608,  Jjaws  of  1881),  determining  that  a  new  or  second  assess- 
ment is  necessary  and  directing  the  same,  is  final  upon  matters  of  fact, 
but  is  appealable  to  the  General  Term  of  the  Supreme  Court,  and  to  this 
court  upon  any,  question  of  law  arising  upon  the  whole  act,  or  upon  anj 
proceeding  necessarily  affecting  such  order. 

In  re  Smn  (33  Hun,  200),  reversed. 


(Argued  November  25,  1884  ;  decided  December  9, 1884.) 

Appeal  from  order  of  the  Gteneral  Term  of  the  Supreme 
Oourt,  in  the  fourth  judicial  department,  made  May  30,  1884, 
which  dismissed  an  appeal  from  an  order  of  the  County  Court 
of  Niagara  county.     (Reported  below,  83  Hun,  200.) 

The  nature  of  that  order  is  set  forth  in  the  opinion. 

Jolm  T.  Murray  for  appellant.  The  order  of  the  County 
Court  was  conclusive  upon  questions  of  fact,  but  appealable  on 
questions  of  law.    {In  re  liyera,  72  N.  T.  1,  4.) 

A.  K.  Potter  for  respondents.  The  appellant  was  not  en- 
titled to  an  appeal  to  the  General  Term,  and  is  not  entitled  to 
this  appeal.  {Matter  of  Oanal  and  Water  Sts.,  12  N.  Y.  406  ; 
Matter  of  Commissioners^  50  id.  493 ;  Matter  of  If.  Y,  C,  R. 
R.  Co.,  11  id.  276.) 
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Danforth,  J.  The  proceedings  in  question  were  instituted 
to  carry  into  effect  the  statute  relating  to  drainage,  passed  May 
12,  1869  (Laws  of  1869,  chap.  888),  as  amended  in  1871  (Laws 
of  1871,  chap.  303)  and  1881  (Laws  of  1881,  chap.  608),  and 
this  appeal  brings  up  for  review  an  order  of  the  General  Term 
of  the  Supreme  Court,  dismissing  an  appeal  from  a  determina- 
tion of  the  County  Court  of  Niagara  county,  that  a  new  or 
second  assessment  was  necessary  for  the  payment  of  obligations 
actually  incurred  by  certain  commissioners  in  the  discharge  of 
their  duties  under  the  acts  above  cited.  It  is  objected  by  the 
respondents  that  the  order  of  the  County  Court  was  "  final  and 
conclusive,"  and  consequently  no  appeal  would  lie.  It  related 
to  matters  specially  provided  for  by  the  act  of  1881  {supra), 
and  the  words  of  limitation  above  quoted  are  those  on  the 
statute.  That  act  consists,  however,  of  a  single  section,  is 
merely  an  amendment  of  the  acts  before  named,  and  must  be 
construed  as  if  together  they  constituted  a  single  act.  Section^ 
12  of  the  act  of  1869  (supra)  relates  to  proceedings  on  the  first 
assessment,  in  character  similar  to  those  authorized  by  the  act 
of  1881,  and  declares  that  the  order  thereupon  made  "  shall  be 
final,"  but  the  same  section  subsequently  provides  that  "  an 
appeal  on  questions  of  law  arising  under  this  act  *  *  *  * 
may  be  taken  to  the  Supreme  Court." 

The  provisions  of  this  section  (§  12)  and  the  amendment  of 
1871  were  examined  in  the  Matter  of  Ryera  (72  N.  T.  1),  and 
the  conclusion  reached  that  they  were  to  be  construed  as  mak- 
ing the  order  final  upon  matters  of  fact,  but  liable  to  appeal 
upon  any  question  of  law  arising  upon  the  whole  act,  or  upon 
any  proceeding  necessarily  affecting  that  order.  The  same 
rule  applies  to  the  order  made  under  the  amendment  of  1881 
(mprd),  and  the  case  cited  shows  that  an  appeal  may  be  taken 
to  this  as  well  as  to  the  Supreme  Court. 

We  think,  therefore,  that  the  Supreme  Court  erred  in  dis- 
missing the  appeal  and  should  have  disposed  of  it  upon  the 
merits.  Hence  the  appeal  was  well  taken  and  the  order  should 
be  reversed. 

All  concur. 

Order  reversed. 
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rvf  IRI      Olnby  S.  Carpenter,  Appellant,  v.  The  Boston  and  Albany 
97  494  Railroad  Company,  Erespondent. 
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97  4})4|it  is  the  daty  of  a  railroad  corporation  to  provide  for  a  passenger  a  safe 

^^^ifL^^M      passage  to  the  train  he  desires  to  take,  and  to  take  reasonable  care  that 
^  he  shall  not  while  on  its  premises  be  exposed  to  any  unnecessary  dan- 

ger, or  to  one  of  which  it  is  aware.  It  is  bound  to  exercise  the  ut- 
most vigilance,  not  only  in  guarding  its  passengers  against  careless  in- 
terference by  others,  but  even  against  violence,  and  if  in  consequence  of 

•  neglecting  this  duty,  a  passenger  receives  injury,  which,  in  view  of  all 
the  circumst^ances,  might  have   been  reasonably  anticipated,  it  is  liable. 

In  such  cases,  however,  scienter  is  the  gist  of  the  action. 

Plaintiff,  having  purchased  a  ticket,  went  upon  the  platform  prepared  for 
passengers  at  defendant's  depot  at  C.  for  the  purpose  of  taking  a  train 
which  was  approaching.  A  postal  car  was  attached  to  the  train,  and  as  it 
passed  the  platform  the  postal  clerk,an  employe  of  the  U  nited  States,  threw 
out  a  loaded  mail  bag,  which  struck  and  injured  plaintiff.  In  an  action  to 
recover  damages  for  the  injury,  it  appeared  that  this  had  been  for  a  long 
time  the  customary  method  of  discharging  mail  bags  from  postal  cars 

*  at  said  depot,  at  times  when  passengers  were  upon  the  platform,  and 
under  circumstances  from  which  notice  to  the  defendant  might  be  fairly 
implied.  It  did  not  appear  that  defendant  had  taken  any  precaution  to 
prevent  injury.  Held,  the  fact  that  the  postal  agent  was  not  in  defend- 
ant's employ  did  not  relieve  it  from  liability ;  and  that  the  drcumstanoes 
authorized  a  finding  of  negligence  upon  its  part;  that  it  was  not  necessary, 
in  order  to  charge  defendant  with  the  duty  of  care  and  vigilance,  to  show 
that  on  some  former  occasion  a  like  injury  had  happened. 

P.  B.  B,  Co.  V.  Price  (33  Alb.  L.  J.  69),  Putnam  v.  B.,  etc.,  B.  B.  Co,  (55 
N.  Y.  113),  Muster  v.  C  M.  di  8t.  P,  B,  B.  Co,  (21  N.  W.  Rep.  323),  dis- 
tinguished. 

(Argued  November  24, 1884  ;  decided  December  16, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  May  2,  1882,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  an  order  dismissing  plaintifPs  com- 
plaint on  trial. 

This  action  was  brought  to  recover  damages  for  injuries  al- 
leged to  have  been  caused  by  defendant's  negligence. 

Plaintiff,  desiring  to  take  passage  on  defendant's  road,  and 
having  purchased  a  ticket,  went  out  on  the  platform  of  the 
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depot  at  Chatham  village,  waiting  for  an  approaching  train. 
The  train  had  a  postal  car  attached,  ahead  of  the  passenger 
cars.  As  said  car  passed  the  platform  a  heavily-loaded  mail 
bag  was  thrown  therefrom  by  the  postal  clerk  or  agent  in 
charge,  and  struck  plaintiff,  who  was  walking  along  the  plat- 
form toward  the  passenger  cars,  inflicting  serious  injuries. 
The  further  material  facts  appear  in  the  opinion. 

Cha/rUB  Z.  Beale  omd  Rdbt  E.  Andrews  for  appellant. 
Plaintiff  was  entitled  to  go  to  the  jury  on  the  question  of  de- 
fendant's negligence.  (24  Hun,  108.)  The  defendant  was 
bound  to  keep  its  depot  platforms  free  and  clear  from  every 
obstruction  or  imperfection  which  would  hinder  or  endanger 
the  use  of  same  by  the  public  when  becoming  passengers  on 
the  trains  of  said  railroads  or  alighting  from  the  same ;  and  for 
any  such  obstruction  by  mail  bags  or  otherwise,  and  for  any 
injury  which  might  result  to  such  passengers  therefrom,  the 
defendant  is  liable  to  the  party  so  injured.  (  Weston  v.  N.  T. 
Elevated  H.  B.  Co,,  42  N.  Y.  Sup.  Ct.  136;  6  N.  Y.  Weekly  Dig. 
451;  Gonzales  v.  iT.  T.  &  U.  R.  M.  Co:,  39  How.  407;  Jet- 
ter  V.  N,  Y.  (&  R.  R,  R.  Co,,  2  Keyes,  154 ;  Johnson  v. 
Hudson  R,  R.  R.  Co,,  2«)  JST.  Y.  65  ;  Sheridmi  v.  B.  &  N,  R, 
R,  Co,,  36  id.  39  ;  HxMurt  v.  N.  F.  O.  R.  R.  Co,,  40  id.  145  ; 
O'Mara  v.  Hudson  R,  R,  R,  Co,,  38  id.  435  ;  Comp  v.  Wood,  5 
N.  Y.  Weekly  Dig.  131 ;  Chrisman  v.  Z.  I,  R.  R,  Co,,  4  id.  34 ; 
Lescomb  v.  N,  J,  Tr.  Co,,  2  Lans.  75  ;  Ferris  v.  JJ,  Ferry  Co,, 
86  N.  Y.  312;  Davenport  v.  Ruckma/n,  37  id.  568;  Hagany. 
S.  E,  R,  R,  Co.y  28  Law  Times  [N.  S.],  271 ;  Tobias  v.  RuU 
kmd  R,  R,  Co.,  59  Me.  183  ;  8  Am.  Rep.  415  ;  McDonald  v. 
C.  <&  C  R.  R,,  26  Iowa,  ;  Burgess  v.  R,  R.,  95  Eng.  C.  L. 
923 ;  Ma/rtin  v.  R.  R,,  81  id.  179  ;  Mullen  v.  St.  John,  57 
N.  Y.  570  ;  Bcmen  v.  N.  F.  C.  R.  R.  Co.,  18  id.  408.)  The 
defendant  and  its  employes  were  bound  to  use  the  utmost 
care,  diligence  and  foresight  in  protecting  all  its  passengers 
from  injury,  and  if  an  accident  from  which  an  injury  has  re- 
sulted might  have  been  prevented  by  the  exercise  of  these,  the 
defendant  is  liable.     {Curtis  v.  R.  cfe  S.  R.  R.  Co.,  18  N.  Y. 
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434: ;  Regeman  v.  TT.  B,  R,  Co.,  3  Kern.  9  ;  CaldweU  v.  N. 
J.  S,  Co.,  47  N.  T.  282 ;  BenneU  v.  Third  Ave.  E.  R.  Co., 
18  id.  408 ;  CarroU  v.  S.  I.  R.  R.  Co.,  58  id.  126  ;  P.  &  H. 
R.  R.  Co.  V.  Derby,  14  How.  [U.  S.]  483;  TUer  v.  G.  R.  R. 
Co.,  49  N.  Y.  47 ;  Weston  v.  IT.  Y.  Elevated  R.  R.  Co.,  6  N.  Y. 
Weekly  Dig.  451;  CaldweU  v.  Murphy,  1  Daer,  233;  14 
How.  468 ;  13  Conn.  326 ;  48  N.  H.  304 ;  51  Penn.  St.  315  ; 
97  Mass.  361.)  In  the  exercise  of  his  lawful  rights,  every  man 
has  a  right  to  act  on  the  belief  that  every  other  person  will 
perform  his  duty  and  obey  the  law  ;  and  therefore  it  was  not 
negligence  for  the  plaintiff  to  assume  that  he  was  not  exposed 
to  a  danger  which  could  only  come  to  him  through  a  disregard 
of  law  and  their  duty  on  the  part  of  defendant's  agents.  {Jetter 
V.  N.  T.  cfe  H.  R.  R.  Co.,  2  Keyes,  154  ;  Jffewaon  v.  JIT.  T.  C. 
R.  R.  Co.,  29  N .  T.  383  ;  Caughtry  v.  Globe  Woolen  Co.,  66  id. 
124  ;  Rowle  v.  Daahler,  3  Keyes,  572 ;  Voak  v.  N.  T.  C.  R.  R. 
Co.,  75  N.  Y.  320  ;  Sheridan  v.  B.  cfe  N.  R.  R.  Co.,  36  id.  39  ; 
CarroU  v.  S.  I.  R.  R.  Co.,  58  id.  126  ;  Debieshi  v.  Sharp,  88  id. 
203 ;  Alden  v.  N.  Y.  C.  R.  R.  Co.,  26  id.  202 ;  Bowenv.  N.  Y. 
C.  R.  R.  Co.,  18  id.  408 ;  Brown  y.  N.  Y.  C.  R.  R.  Co.,  34 
id.  404;  Flint  v.  K  <6  N.  Y  Tram.  Co.,  34  Conn,  554; 
Goddard  v.  G.  T.  R.  R.,  57  Me.  202 ;  Gonzalee  v.  K.  Y  & 
E.  R.  R.,  39  How.  Pr.  407.)  The  relation  which  the  postal 
clerk  who  threw  the  mail  bags  upon  plaintiff  then  sustained 
to  the  defendant  was  that  of  passenger;  his  relation  to  the 
plaintiff  was  that  of  fellow-passenger ;  and  for  injury  caused 
by  such  carelessness  or  negligence  of  this  passenger  to  his 
fellow-passenger,  the  defendant,  as  their  carrier  for  hire,  was 
responsible.  {Noltcm  v.  W.  R.  R.  Co.,  15  N.  Y.  444 ;  Blair 
V.  E.  R.  R.  Co.,  66  id.  313 ;  Price  v.  Penm..  R.  R.  Co.,  22 
Am.  L.  K.  391 ;  P.,  Ft.  W.  cfe  C.  R.  R.  Co.  v.  Hinck,  53  Penn. 
St.  512 ;  Flint  v.  N.  c&  N'.  Y.  Trans.  Co.,  34  Conn,  554 ;  Stetc- 
arty.B.&  Crosstoion  R.  R.  Co.,  90  N.  Y.  588 ;  If.  0.  R.  R. 
Co.  V.  Burke,  53  Miss.  20 ;  P.  cfe  C.  R.  R.  Co.  v.  PiUaw,  18 
Am.  Eep.  424.)  Defendant  is  liable  to  the  plaintiff  for  all 
injuries  resulting  to  him  from  the  negligent  or  wrongful  acts 
of  the  mail  agents  or  mail  carriers  upon  its  trains.     {Za^^ 
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v.P.  c&  R.  L  R.  R.  Co.,0  JSr.  T.  Weekly  Dig.  404;  Thorp 
V.  N.  Y,  a  cfe  Ja.  R.  R.  R.  Co,,  13  Hun,  70 ;  Robinson  v.  N. 
r.  a  (&  S.  R.  R.  R.  Go,,  64  N.  T.  138;  PdOeU  v.  Lcmg, 
56  id.  628;  Bamett  v.  Third  Avenue  R.  R.  Co.,  45  id.  628; 
Eaton  V.  B.  <&  A.  R.  R.  Co.,  11  AUen,  500 ;  Flint  v.  N.  <& 
N.  T.  Trans.  Co.,  34  Conn.  554;  6  Blatchf.  168;  13  Wall. 
3 ;  75  N.  T.  320.)  Nothing  in  the  facts  or  opinion  of  the 
General  Term  can  be  regarded  as  authority  for  taking  the  case 
at  bar  from  the  jary.  {Payne  v.  T.  <&  B.  R.  R.  Co.,  83  N. 
T.  574;  HaH  v.  H.  R.  R.  Co.,  80  id.  622.) 

John  Cadma/n  for  respondent.  The  postal  clerk  was  not 
the  agent  or  employe  of  defendant,  and  was  in  no  way  sub- 
ject to  the  defendant's  control  —  certainly  no  more  so  than  a 
passenger  riding  on  the  train.  {Norton  v.  W.  R.  R.  Co.,  15- 
N.T.  444;  Blai/r  v.  E.  R.  R.  Co.,  66  id.  313;  Penn.  R.  R. 
Co.  V.  Price,  23  Alb.  L.  J.  69.)  There  is  no  such  privity  be- 
tween a  railroad  company  and  a  passenger  as  to  make  it  liable 
for  any  wrongful  act  of  the  passenger,  upon  any  principle. 
{Putnam  v.  Broadway,  etc.,  R.  R.  Co.,  55  N.  T.  113.)  Even 
if  the  platform  had  been  improperly  constructed,  or  the  train 
improperly  managed,  the  accident. complained  of  in  this  case 
was  not  the  direct  or  necessary  or  probable  result  from  either 
of  these  causes,  but  an  independent  agent  intervenes  between 
the  defendant  and  the  injury,  relieving  it  of  liability.  {Ryan 
y.  N.  T.  C  R.  R.  Co.,  35  N.  T.  40.) 

Danforth,  J.  The  plaintiff  was  injured  before  the  actual 
commencement  of  his  journey,  but  he  was  lawfully  on  the 
platform  because  he  was  a  passenger,  and  was  approaching  the 
train,  as  the  defendant  concedes,  "  in  the  usual  and  ordinary 
way,"  to  enter  the  car  in  which  he  had  purchased  a  right  to 
travel.  The  law  in  such  a  case  is  well  settled.  It  imposes  an 
obligation  on  the  railroad  company  to  take  reasonable  care 
that  a  person  holding  that  relation  to  it  shall  while  on  its 
premises  be  exposed  to  no  unnecessary  danger  or  one  of  which 
it  is  aware,  and  requires  it  to  provide  for  him  a  safe  passage  to 
SiCKBLS  —Vol.  Lll.  C3 
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the  train.  It  is  obvious  that  was  not  done  in  this  case.  The 
plaintiff  was  knocked  down,  and  severely  hurt,  by  a  loaded 
mail  bag  thrown  from  the  postal  car  while  the  train  was  in 
motion,  and  the  only  answer  to  his  demand  for  compensation 
is  that  the  missile  was  negligently  thrown  by  the  person  in 
charge  of  the  mail  car,  an  employe  or  servant  of  the  United 
States,  and  not  of  the  company ;  that  he  was  an  independent 
agent,  and  hence,  the  defendant  says,  it  is  not  liable  for  his  act, 
In  support  of  this  contention  its  learned  counsel  cites  Bolton 
V.  Western  R.  R.  Co,  (15  N.  Y.  444),  Blair  v.  E^^  R.  Co. 
(66  id.  313),  Pmn.  R,  R,  Co.  v.  Price  (83  Alb.  L.  J.  69), 
and  Puim^m  v.  Broadway^  etc.,  R.  R.  Co.  (55  N.  T.  113). 

I  am  unable  to  give  to  those  cases  that  consequence.  The 
Pennsylvania  case  (reported  in  96  Penn.  St.  256),  was 
an  action  against  a  railroad  company  for  damages  for  the  death 
of  a  postal  clerk,  caused  by  a  collision.  A  recovery  was  de- 
nied, but  the  question  turned  solely  upon  the  construction  of 
a  statute  of  that  State.  It  has  no  application  here.  But  if  it 
had,  the  decision  is  directly  opposed  to  that  of  this  court  in 
cases  also  cited  by  the  respondent,  viz. :  NoUon  v.  Western 
R.  R.  Co.  and  Blair  v.  Erie  R.  Co.  {supra),  in  each  of  whitch 
a  recovery  was  had  on  the  ground  that  the  defendant  owed  a 
duty  to  the  person  injured"  (in  one  case  a  postal  clerk  and  in 
the  other  an  express  agent),  and  neglected  to  perform  it* 
That  principle  we  think  the  plaintiff  may  also  successfully  in- 
voke, and  find  support  in  the  other  case  {Put/nam  v.  Broad- 
way, etc.,  R.  R.  Co.,  supra)  cited  by  the  respondent. 

It  was  there  held,  in  substance,  that  a  railroad  company  was 
bound  to  exercise  the  utmost  vigilance  not  only  in  guarding 
its  passengers  against  careless  interference  by  others,  but  even 
against  violence,  and  if  in  consequence  of  neglecting  this  duty 
he  receives  injury,  which  in  view  of  all  the  circumstances 
might  have  been  reasonably  anticipated,  it  is  liable.  The  de- 
fendant prevailed  in  that  case  on  the  ground  that  the  mischief 
was  one  which  it  had  no  reason  to  expect,  and  so  was  under 
no  obligation  to  guard  against.  But  if  it  had  been  made  to 
appear  that  he  who  made  the  assault  was  vicious  and  accus- 
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tomed  under  similar  circumstances  to  do  hurt,  and  the  defend- 
ant had  been  notified  of  the  fact,  a  duty  would,  as  the  case  also 
holds,  have  been  imposed  upon  it  either  to  remove  him  from 
the  car,  or  inform  its  other  passengers  of  their  danger,  and 
failing  to  do  so,  would  be  responsible  for  such  harm  as  he  oc- 
casioned. To  the  same  effect  is  Muster  v,  C,  M.  <&  St,  P. 
By.  Co,  (21  North- Western  Reporter,  223).  There  the 
plaintiff  was  at  work  for  the  defendant  at  its  depot,  standing 
on  a  scaffold  erected  by  it ;  the  defendant's  train,  of  which  a 
mail  car  formed  part,  ran  past,  and  a  mail  bag  thrown  from 
it  by  a  postal  agent  stnick  the  leg  of  the  scaffold  with  such 
force  that  it  fell  and  the  plaintiff  was  injured.  He  failed  in 
his  action.  Upon  appeal,  the  court,  in  answer  to  the  claim 
that  the  defendant  was  negligent  in  not  informing  the  plaintiff 
of  his  peril,  said  :  "  All  the  evidence  on  that  subject  is  to  the 
effect  that  the  mail  bag  was  usually  discharged  near  the  mail 
catcher,  which  was  two  hundred  feet  west  of  the  depot,  and 
there  is  no  testimony  whatever  that  it  had  ever  before  been 
thrown  off  at  the  depot,"  adding :  "  the  company  is  not  charge- 
able with  notice  that  it  was  likely  to  be  thrown  off  at  the  depot, 
and  hence  was  not  required  to  guard,  by  notice  or  otherwise, 
against  an  accident  to  the  plaintiff  resulting  from  its  being 
thrown  off  there  on  the  occasion  in  question.''  In  such  cases 
no  doubt  scienter  is  the  gist  of  the  action,  and  in  those  cited  it 
was  lacking.  In  the  one  before  us,  it  was  clearly  established. 
The  defendant  constructed  the  postal  car  and  owned  it.  It 
was  occupied  under  defendant's  permission  for  a  certain  use, 
and  it  may  be  conceded  that  there  was  nothing  in  the  nature 
of  that  use  to  require  the  defendant  to  expect  that  the  contents 
of  the  car  would  be  violently  cast  upon  the  platform  while  the 
train  was  in  motion,  and  before  the  passengers  thereon  could 
reach  the  cars.  Had  this  accident,  therefore,  happened  on  the 
first  passage  of  the  car,  the  defendant  might  be  excused,  as  in 
the  case  cited,  on  the  ground  that  the  mere  act  of  the  postal 
clerk  in  throwing  off  the  mail  bag  at  that  place,  without  the 
previous  knowledge  of  the  defendant  of  bis  intention  to  do  so, 
was  not  negligence  on  its  part. 
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But  the  fact  is  quite  otherwise.  The  practice  which  led  to 
the  accident  was  a  familiar  and  usual  one.  It  was  proven  by  un- 
contradicted evidence  that  this  method  of  discharging  mail 
bags  from  the  postal  car,  upon  the  platform  provided  for  pas- 
sengers, and  while  they  were  upon  it  and  exposed  to  injury,  had 
prevailed  for  a  long  time,  under  circumstances  from  which  notice 
to  the  defendant  might  be  fairly  implied,  and  with  the  actual 
knowledge  of  the  defendant's  agents,  in  whose  presence  the  act 
was  frequently,  if  not  daily  performed,  and  so  far  as  appears 
without  the  slightest  objection  on  their  part.  They  were,  there- 
fore, chargeable  with  notice  that  the  mail  bag  was  likely  to  be 
thrown  off  in  the  same  manner  and  under  the  same  circumstances 
at  any  arrival  of  a  postal  car.  By  this  knowledge  the  defendant 
was  brought  fairly  within  the  rule  which  enjoins  care,  not  only 
on  the  part  of  itself  and  its  servants,  but  also  like  care  in  pre- 
venting injury  from  the  careless  or  wrongful  act  of  any  other 
person  whom  it  permits  to  come  upon  its  premises. 

The  occupants  of  the  postal  car  are  no  exception  to  this  rule ; 
they  were  not  strangers  or  uninvited.  They  came  under  a  con- 
tract voluntarily  made  by  the  defendant  and  which  secured  the 
carriage  and  delivery  of  the  mails  upon  such  conditions  as  it 
imposed  or  acceded  to.  Its  police  power  extended  over  the 
persons  employed  in  it,  while  they  were  on  the  defendant's 
track  or  at  its  stations,  certainly  not  to  interrupt  them  in  the 
discharge  of  their  official  duties,  but  so  far  as  practicable  to  pre- 
vent injury  to  those  for  whose  safety  it  was  bound  to  provide. 
So  it  was  held  in  Stewa/rt  v.  Brooklyn  amd  Cross  ToumR.  H, 
(90  N.  T.  588),  applying  the  rule  to  violence  committed  by 
strangers  and  co-passengers,  in  FlirU  v.  Norwich  dk  N.  Y* 
Trans.  Co*  (34  Conn.  654)  to  violence  from  whatever  source 
arising,  and  this  although  the  aggressors  were  soldiers  received 
upon  the  boat  on  compulsion.  The  doctrine  of  that  case  is  ap- 
proved and  its  reasoning  followed  in  the  case  of  Putnam 
{snprcC). 

Nor  was  it  necessary  in  order  to  charge  the  defendant  with 
the  duty  of  care  and  vigilance,  that  on  some  former  occasion 
a  like  injury  had  happened.     The  act  was  itself  dangerous. 
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There  was,  under  the  circumstances  of  which  the  defendant  had 
notice,  a  natural  and  probable  connection  between  the  act  of 
throwing  out  a  mail  bag  with  its  contents  and  the  injury  which 
actually  happened.  It  could  have  been  foreseen,  and  the  de- 
fendant owed  a  duty  to  those  who  might  probably  be  on  the 
platform,  either  to  prohibit  the  practice  which  made  the  place 
dangerous,  or  exclude  the  passenger  until  train  time,  or  provide 
some  other  way  for  ingress  to  the  cars,  or  at  least  give  notice 
to  him  that  he  must  take  care  and  avoid  the  danger,  or  in  some 
other  way  use  reasonable  caution  to  prevent  damage  from  the 
danger,  of  which  it  knew  or  ought  to  have  known.  Whether 
such  reasonable  care  was  taken,  by  notice,  guarding  the 
way,  or  otherwise,  must  be  determined  as  a  matter  of  fact. 
So  far  as  the  case  now  discloses,  the  defendant  failed  to  do 
either  of  these  things.  It  seems  to  me,  therefore,  that  the 
plaintiflPs  evidence  tended  to  establish  every  proposition  which, 
as  set  forth  in  his  complaint,  constituted  a  fair  cause  of  action — 
damages  occasioned  by  the  omission  of  duty  which  the  defend- 
ant owed  to  him,  and  that  he  was  not  himself  in  default.  These 
were  questions  for  the  jury  and  should  have  been  submitted  to 
them.     The  plaintiff  was,  therefore,  improperly  nonsuited. 

It  follows  that  the  judgment,  of  the  Special  and  General 
Terms  should  be  reversed  and  a  new  trial  granted,  costs  to  abide 
the  event. 

All  concur,  except  Rapallo  and  Finoh,  JJ.,  dissenting. 

Judgments  reversed. 


The  People  of  the  State  of  New  Yobk,  Plaintiff  in  error, 
V.  David  Atjqsbuet,  Defendant  in  error. 

To  entitle  a  party,  as  mattei;  of  legal  right,  to  pat  hypothetical  qaestions 

to  an  expert  witness,  the  hypothesis  must  be  based  upon  facts  admitted  ; 

or  established  by  evidence,  or  which,  if  controverted,  the  jury  might 

legitimately  find  from  the  evidence. 
While,  upon  cross-examination  of  an  expert,  purely  imaginary  or  abstract 

questions,  assuming  facts  or  theories  for  which  there  is  no  foundation  in 


502  The  People  V.  AuQSBURT.  [Dec, 

Statement  of  case. 

the  evidence,  may  be  pat  for  the  parpoae  of  testing  the  knowledge  and 
competency  of  the  witness  to  give  an  opinion  called  out  on  the  direct 
examination,  the  allowance  of  such  questions  rests  in  the  discretion 
of  the  court,  and  where  this  discretion  is  fairly  exercised  it  is  not  error 
to  exclude  them. 

(Argued  November  26,  1884  ;  decided  December  16,  1884.) 

Ebrob  to  the  General  Term  of  the  Supreme  Court,  in  the 
fourth  judicial  department,  to  review  order  made  January  25, 
1883,  which  reversed  a  judgment  of  the  Court  of  Sessions  of 
the  county  of  Jefferson,  entered  upon  a  verdict  convicting  the 
defendant  in  error  of  the  crime  of  assault  with  intent  to  kilL 

The  facts,  so  far  as  material  to  the  questions  discussed,  are 
stated  in  the  opinion. 

E,  C.  Eme)*8on^  district  attorney,  for  plaintiff  in  error. 
The  defense  having  rested,  they  had  no  right  to  ask  hypothetical 
questions  as  evidence  in  chief.  Such  questions  could  only  be 
asked  for  the  purpose  of  testing  the  skill  and  accuracy  of  the 
expert.  ( Williams  v.  Sargent,  46  IS.  Y.  481 ;  J}i^eU  v.  jThorny 
88  id.  270  ;  Lester  v.  Crowlei/,  15  N.  Y.  Weekly  Dig.  265 ;  Ag^ 
ate  V.  Morrison  J  85  N.  Y.  673.)  Counsel,  in  asking  hypothetical 
questions,  may  assume  any  facts  fairly  within  the  range  of  the 
evidence  and  which  the  evidence  fairly  tends  to  justify.  {Tiles 
V.  K  T,  a  JR.  R.  Co.,  4.9  N.  Y.  42;  Martnett  v.  Oarvey,  66 
id.  641 ;  Cowley  v.  People,  83  id.  465;  Stearns y.  Field,90\A. 
640.)  But  they  are  not  at  liberty  to  assume  facts  which  there 
is  no  evidence  to  support,  except  when  such  questions  are  asked 
on  cross-examination  of  an  expert  for  the  purpose  of  testing  his 
skill  and  accuracy,  in  which  case  facts  outside  the  evidence 
and  pertinent  to  the  inquiry  may  be  assumed  in  the  discretion 
of  the  trial  court.  (Dilleber  v.  Home  Z.  Ins.  Co.,  87  N.  Y. 
79.)  The  extent  to  which  a  cross-examination  should  be 
allowed  to  proceed,  when  the  object  is  to  test  the  qualifications 
of  the  witness,  rests  in  the  sound  discretion  of  the  court.  (Terry 
V.  MoJ!^eil,  58  Barb.  241 ;  La  Bean  v.  People,  34  N.  Y.  223  ; 
Hay  V.  Douglass,  2  Sweeney,  49 ;  Ei7ig  v.  N.  Y.  C.  R.  R. 
Co.,  72  KY.  607;    McGuire  v.  People,  i»  How.  Pr.  517; 
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Le/ler  v.  Field,  52  N.  T.  621 ;  White  v.  McLeam,  47  How. 
Pr.  193 ;  Lehtnai&r  v.  Griawold,  8  J.  &  S.  542 ;  Ot  W.  T. 
Co.  V.  Loomis,  32  N.  Y.  127 ;  People  v.  Oyer  cfe  Terminer y 
83  id.  438;  Peoples.  Caaeyyl^  id.  394;  Plato  v.  Kdly,  16 
Abb.  Pr.  188  ;  QoodseU  v.  Har^n/nffton,  19  Alb.  L.  J.  420 ; 
Tooley  v.  Bacon,  70  N.  Y.  34.) 

J.  MulUn  for  defendant  in  error.  The  hypothetical  question 
put  to  Dr.  Trowbridge  should  have  been  allowed.  {Reynolds 
V.  Hobinson,  64  N.  Y.  596 ;  Ccywley  v.  People,  83  id.  464 ; 
DiUeber  v.  Home  Z.  Ins.  Co.,  87  id.  79;  Butts  v.  Village  of 
LovmUe,  12  K  Y.  Weekly  Dig.  144.) 

Eapallo,  J.  The  indictment  in  this  case  was  found  in 
June,  1881.  The  review  of  the  judgment  is,  therefore, 
governed  by  the  laws  in  force  before  the  Oode  of  Criminal 
Procedure  took  effect.     (  WilleU  v.  People,  92  N.  Y.  29.) 

The  defendant  was  convicted,  in  November,  1881,  in  the 
Court  of  Sessions  of  Jefferson  county,  of  shooting  Samuel 
Zoller,  with  intent  to  kill  him.  The  judgment  of  the  Court  of 
Sessions  was  reversed,  and  a  new  trial  granted,  by  the  Supreme 
Court,  and  the  people  now  bring  their  writ  of  error  to  review 
that  judgment  of  reversal. 

The  ground  upon  which  the  Supreme  Court  reversed  the 
conviction  was  that  the  Court  of  Sessions  erred  in  excluding 
a  question  put  by  the  prisoner's  counsel  to  one  of  the  witnesses 
for  the  prosecution,  on  his  cross-examination.  The  defense  in- 
terposed by  the  prisoner  was  insanity.  After  he  had  produced 
witnesses  to  maintain  that  defense  and  had  closed  his  testi- 
mony, the  prosecution  called  in  rebuttal  Doctor  Trowbridge,  a 
physician  who  had  made  a  personal  examination  of  the  pris- 
oner after  his  arrest,  and  he  testified  to  the  result  of  his  exam- 
ination at  that  time,  and  also  gave  his  opinion  as  to  symptoms 
exhibited  by  the  prisoner  as  described  by  two  witnesses  for  the 
defense,  and  stated  that  those  symptoms  did  not  indicate 
insanity. 

On  cross-examination,  the  prisoner's  counsel  asked  Doctor 
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Trowbridge  several  hypothetical  questions,  based  upon  facts 
proved,  or  claimed  to  have  been  proved,  on  the  part  of  the 
prisoner,  and  also  some  theoretical  questions.  These  questions 
were  not  objected  to  as  out  of  order  at  that  stage  of  the  trial,  and 
were  allowed  and  answered.  After  this  line  of  examination 
had  been  pursued  for  a  considerable  time,  and  the  witness  had 
testified  that  the  commission  of  a  great  crime,  without  any  ap- 
parent motive,  was  some  evidence  of  insanity,  the  prisoner's 
counsel  asked  the  witness  the  following  question : 

Q.  "  Supposing  a  man,  on  a  bright  day,  in  the  morning,  in 
plain  sight  of  a  frequently  traveled  road,  goes  into  a  field 
where  three  of  his  neighbors  are  at  work,  with  whom  he  has 
never  had  any  trouble,  never  has  threatened  any  personal 
violence  against  them  in  any  way  ;  that  he  passes  one  of  those 
parties,  who  says  *  good  morning  Uncle  Dave,'  and  he  bows  in 
return.  He  passes  on  to  another  of  the  neighbors,  who  is 
working  with  a  team  in  the  field ;  that  he  says  to  him,  ^  Sam  I 
see  you  are  at  it  again.'  Sam  replies  in  substance:  *  I  have  got 
the  farm  and  got  to  get  in  my  crops ; '  before  he  finishes  that 
sentence  the  prisoner  shoots  him  through  the  chest."  The 
question  then  goes  on  to  detail  the  shooting  of  the  others  of 
the  three  neighbors,  and  a  second  shooting  of  "  Sam,"  who  is 
the  person  named  in  the  indictment,  and  also  a  second  shooting 
of  one  of  the  others,  and  concludes  by  asking  the  witness 
whether  the  case  supposed  would  indicate  insanity. 

The  case  supposed  in  the  question  was  so  much  at  variance 
with  the  facts  appearing  in  evidence  upon  the  trial,  that  it 
would  be  idle  to  contend  that  the  question  would  have  been  a 
proper  one  to  have  been  put  by  the  defense  on  the  direct  ex- 
amination of  one  of  its  own  witnesses.  Both  by  its  assump- 
tions and  its  suppressions,  the  question  suggested  a  case  entirely 
dissimilar  to  the  one  on  trial,  and  was  a  mere  abstract  in- 
quiry. It  was  designed  to  depict  a  murderous  assault,  without 
any  motive  or  provocation,  upon  three  neighbors  of  the  assail- 
ant, with  whom  he  had  never  had  any  trouble,  but  was  on 
amicable  terms,  exchanging  ordinary  morning  salutations,  and 
who  were  peaceably  at  work  in  their  field ;  whereas  the  facts  in 
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evidence  were  that  these  three  "  neighbors,"  with  whom  the 
prisoner  had  never  had  any  trouble,  were  Samuel  ZoUer  and  his 
two  sons,  who  were  claiming  the  right,  under  a  lease  from 
John  A.  Augsbury,  to  work  the  farm  on  which  the  prisoner 
had  long  lived,  and  which  had  belonged  to  him  until  he  had 
been  forced,  by  pecuniary  embarrassments,  to  convey  it  to  J. 
A.  Augsbury.  That  at  the  time  of  the  assault  in  question, 
John  A.  Augsbury  was  endeavoring  to  obtain  possession  of 
the  farm,  and  had  instituted  summary  proceedings  for  that 
purpose,  the  hearing  of  which  had  been  adjourned  to  May  26, 
1881,  the  day  following  the  assault,  which  was  committed  on 
May  25, 1881. 

The  prisoner  had  declared  his  determination  that  these  three 
"neighbors,"  the  ZoUers, should  not  have  possession  under  J. 
A.  Augsbury's  lease,  had  warned  them  oflE,  and  had  threatened 
to  sue  them  in  trespass  every  time  they  came  on  the  farm,  and 
had  actually  brought  an  action  of  trespass  against  them  for  an 
entry  on  the  11th  of  May,  1881,  and  another  like  action  for  a 
second  entry  on  the  12th  of  May,  1881,  all  of  which  actions 
were  pending  at  the  time  of  the  assault.  There  is  much  other 
evidence  in  the  case  showing  a  bitter  f eehng  on  the  part  of  the 
prisoner  toward  these  three  "  neighbors,"  and  none  which 
would  sustain  the  theory  that  they  were  on  the  amicable  terms 
implied  in  the  question,  or  that  their  presence  on  the  farm 
occupied  by  the  defendant  was  regarded  by  him  as  any  thing 
but  hostile. 

The  question  put  to  the  witness  was  objected  to  by  the  pros- 
ecution, two  grounds  of  objection  being  specified;  one,  that 
there  was  no  foundation  for  the  question  in  the  evidence,  and 
the  other,  that  it  was  reopening  the  defense. 

If  either  of  these  objections  was  sound,  it  was  a  sufficient 
answer  to  the  claim  of  the  prisoner,  as  matter  of  legal  right,  to 
put  the  question,  and  even  though  the  court  miglit,  in  its  dis- 
cretion, have  allowed  it,  the  refusal  to  do  so  was  not  error. 

The  objection  that  there  was  no  foundation  for  the  question 
in  the  evidence  was,  in  our  judgment,  suflScient  to  authorize 
the  court  to  exclude  it.     Hypothetical  questions  are  allowed  to 
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be  put  to  experts  ;  but  the  hypothesis  upon  which  they  are  ex- 
amined must  be  based  upon  facts  admitted  or  established  by  the 
evidence,  or  which,  if  controverted,  the  jury  might  legitimately 
find  on  weighing  the  evidence.  Purely  imaginary  or  abstract 
questions,  assuming  facts  or  theories  for  which  there  is  no  foun- 
dation in  the  evidence,  are  not  admissible  as  matter  of  right. 
On  cross-examination,  such  abstract  or  theoretical  questions, 
not  founded  upon  the  facts  of  the  case  on  trial,  may  be  put,  for 
the  purpose  of  testing  the  knowledge  and  information  of  the 
witness  as  to  the  subject  upon  which  he  has  been  examined, 
and  his  competency  to  give  the  opinion  which  he  may  have 
pronounced  on  his  direct  examination.  But  the  allowance  of 
such  questions,  like  other  collateral  inquiries  touching  only  the 
credibility  of  the  witness,  rests  in  the  discretion  of  the  court, 
and,  when  the  discretion  is  fairly  exercised,  it  is  not  error  to 
exclude  them.  {DiUeber  v.  Home  Life  Ins,  Co.,  87  N.  Y. 
79-88;  La  Beau  v.  People,  34  id.  223.)  Were  the  rule 
otherwise,  there  would  be  no  limit  to  the  cross-examination 
of  a  witness  called  as  an  expert.  It  could  be  protracted  as 
long  as  the  fertility  of  the  imagination  of  the  examining  coun- 
sel might  enable  him  to  suppose  cases,  and  the  mental  and 
physical  powers  of  endurance  of  the  witness  would  permit  him 
to  frame  answers. 

In  our  judgment  the  exclusion  of  the  question  put  to  Dr. 
Trowbridge  was  a  fair  exercise  of  the  discretion  of  the  court 
and  therefore  not  error,  and  did  not  justify  the  Supreme  Court 
in  reversing  the  conviction.  We  have  examined  the  other  ex- 
ceptions contained  in  the  case,  and  find  nothing  in  them  war- 
ranting the  reversal. 

The  order  of  the  Supreme  Court  should,  therefore,  be  re- 
versed and  the  judgment  of  the  Court  of  Sessions  of  Jetferson 
county  aflSrmed. 

All  concur,  except  Dakforth,  J.,  not  voting. 

Order  reversed  and  judgment  aflirmed. 
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Statement  of  case. 


James  Fbeguson,  Appellant,  v.  Frederick  B.  Hubbell,  Re- 
spondent. 

Defendant  leased  to  H.  certain  lands  to  work  on  shares,  and  agreed  to  pay 
the  latter  a  specified  sum  per  acre  for  clearing  so  mach  of  the  land  as 
he  shoald  choose  to  clear.  In  the  work  of  clearing,  H.  set  fire  to  some 
wood  and  brash,  and,  as  was  alleged,  the  fire  spread  to  plaintiff's  adjoin- 
ing  lands  and  barned  buildings  thereon.  In  an  action  to  recover  the 
damages,  held,  that  in  clearing  the  land  H.  was  an  independent  con- 
tractor—  not  a  servant  or  employe  ;  and  that  for  his  negligence  in  doing 
the  work  the  defendant  was  not  liable. 

Defendant  also,  for  the  parpose  of  clearing  a  portion  of  his  land  not  leased 
to  H.,  set  a  fire  thereon,  which  also  spread  on  to  plaintiff's  land,  and 
there  was  some  evidence  to  show  that  this  fire  destroyed  the  buildings. 
There  was  evidence  tending  to  show  that,  at  the  time,  the  land  was  very 
dry,  and  the  wind  was  blowing  strong  in  the  direction  of  plaintiff's 
land.  Various  witnesses  called  by  defendant,  after  testifying  to  the 
circumstances,  and  that  they  were  farmers  and  accustomed  to  clear 
lands,  were  ^llowed  to  testify,  under  objection  and  exception,  that,  in 
their  opinion,  it  was  a  proper  time  to  bum  a  fallow.  Held  error  ;  that 
the  subject  of  inquiry  was  not  one  requiring  or  authorizing  expert  evi- 
dence. 

The  opinions  of  experts  may  not  be  received  in  evidence  where  the  in- 
quiry is  as  to  a  subject  which  does  not  require  any  peculiar  habits  or 
study  in  order  to  qualify  a  man  to  understand  it. 

It  is  not  sufficient  to  authorize  such  testimony  that  the  witness  may  know 
more  of,  and  may  better  comprehend,  the  subject  than  the  jury,  but  it 
must  relate  to  some  trade,  profession,  science  or  art,  in  which  persons 
instructed  by  study  or  experience  may  be  supposed  to  have  more  skill 
and  knowledge  than  jurors  of  average  intelligence. 

Where  the  facts  can  be  placed  before  a  jury,  and  they  are  of  such  a  nature 
that  jurors  generally  are  just  as  competent  to  form  an  opinion  in  refer- 
ence to,  and  to  draw  inferences  from,  them  as  witnesses,  the  opinions  of 
witnesses  are  not  competent. 

It  seems  that  such  evidence  should  be  received  only  In  cases  of  necessity. 

The  authorities  as  to  the  cases  not  within  the  range  of  expert  evidence 
collated. 

Bays  V.  Miller  (6  Hun,  830),  8.  G.  (70  N.  T.  112),  distinguished. 

Ferguson  v.  UubheU  (36  Hun,  450),  reversed. 

(Argued  November  36, 1884  ;  decided  December  16, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  February  10,  1882,  which  aflirmed  a  judgment 
in  favor  of  defendant,  entered  upon  a  verdict.  (Reported 
below,  26  Hun,  250.) 
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Slatement  of  case. 


This  action  was  brought  to  recover  damages  alleged  to  have 
been  sustained  by  plaintiff  in  consequence  of  the  negligence 
of  defendant. 

The  facts  sufficiently  appear  in  the  opinion. 

N.  P.  Hinman  for  appellant.  The  court  erred  in  the 
refusal  to  charge  that  negligence  on  the  part  of  Charles  Ham- 
mond in  setting  the  fire  or  the  management  of  the  same  could 
render  the  defendant  liable  in  this  action.  {GougJUry  v.  Olobe 
Woolen  Go.,  56  N.  Y.  126.)  Defendant  Hubbell  being  the 
owner  of  the  land,  the  law  imposed  a  duty  upon  him  to  so  use 
it  as  not  to  injure  his  neighbors.  {Bruaso  v.  Glty  of  Buffalo, 
90  N.  T.  679-680;  67  id.  258;  id.  284.)  In  determining 
whether  a  person  is  a  "  contractor "  or  not,  the  circumstance 
that  he  always  serves  the  same  person  affords  a  very  strong 
presumption  that  he  has  no  independent  occupation.  (Shearm. 
&  Redf .  on  Neg.,  §§  76,  78 ;  DreasU  v.  Oity  of  Kingston,  32 
Hun,  533.)  The  court  erred  in  permitting  the  defendant  to 
state  whether  the  fire  was  set  by  him  at  a  proper  time.  {TeaU 
V.  Ba/rton,  40  Barb.  137 ;  24  Alb.  L.  J.  192 ;  Hover  v.  Ba/rkoff, 
44  N.  Y.  117 ;  Crofat  v.  Brooklyn  Ferry  Go.,  36  Barb.  209; 
Glevdcmd  v.  N.  J.  Stearnboat  Co.,  5  How.  523.) 

S.  Brown  for  respondent.  Charles  Hammond  was  not  the 
servant  of  the  defendant.  The  relation  of  master  and  servant 
did  not  exist  between  them.  Tliis  being  so,  and  the  work  con- 
tracted for  by  the  defendant  being  lawful  and  not  necessarily 
producing  the  injuries  complained  of,  he  is  not  responsible  for 
the  damages  caused  by  the  fire  from  Hammond's  fallow, 
whether  Hammond  was  guilty  of  negligence  or  not.  {Pack  v. 
Mayor,  etc.,  8  N.  Y.  222;  Kelly  v.  Mayor,  etc.,  11  id.  432; 
Blake  v.  Ferris,  5  id.  48 ;  Forsyth  v.  Hooper,  11  Allen,  419 ; 
Hillia/rd  v.  Richardson^  3  Gray,  349 ;  Slater  v.  Mersereau, 
64  K  Y.  138;  ToiJon  of  Pierrepont  v.  Loveless,  72  id.  211; 
Earl  V.  Beadleston,  42 IST.  Y.  Sup.  Ct.  [J.  &  S.]  294 ;  McGafferty 
V.  S.  D.  <&  P.  M.  li.  R.  Go.,  61  N.  Y.  178;  Kepperleyy. 
Raimdew,  83  111.  354;  King  v.  i^T.  T.  Gmtral  (&  H.  R.  R. 
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R.  Co.,  66  N.  T.  181 ;  Oaughran  v.  Smith,  75  id.  205.)  The 
exceptions  to  the  ruling  admitting  the  testimony  of  witnesses 
who  were  on  the  ground,  and  had  had  experience  in  burning 
fallows,  on  the  subject  of  whether  it  was  a  proper  time  to  set 
the  fire  or  bum  the  log  heaps,  are  not  well  taken.  {Clark  v. 
Baird,  5  Seld.  183 ;  Robertson  v.  Knapp,  35  N.  Y.  91 ;  Al- 
hright  v.  Conley,  40  Texas,  105 ;  Baltvinore,  etc.,  R.  Co.  v. 
Thompson,  10  Md.  80 ;  Lane  v.  Wilcox,  55  Barb.  617 ;  J/<?r- 
rill  V.  QrinneU,  30  N.  Y.  594;  Moore  v.  WesterveU,  27  id. 
236  ;  King  v.  N.  Y.  G.  &  H.  R.  R.  R.  Co.,  72  id.  607 ;  Blake  v. 
PeopU,  73  id.  686 ;  Sloam,  v.  N.  T.  O.  R.  R.  Co.,  46  id.  125 ; 
Hat/  V.  MiUer,  70  id.  116 ;  Brink  v.  Safiaoer  F.  Ins.  Co.,  80 
id.  115.)  In  an  action  based  upon  the  statute  (3  R.  S.,  part 
1,  chap.  20,  title  14  [7th  ed.]  2086),  a  verdict  will  not  be  set 
aside  when  in  favor  of  the  defendant  on  the  sole  ground  that  it 
is  against  evidence.  {Sawyer  v.  Smith,  1  Deuio,  207 ;  Stuart 
V.  Ewwley,  22  Barb.  619 ;  Calki?is  v.  Borger,  44  id.  424.) 

Eabl,  J.  On  the  17th  day  of  May,  1880,  and  for  a  long 
time  prior  thereto,  the  plaintiff  owned  a  certain  lot  of  land 
numbered  104  in  the  county  of  Warren  in  this  State,  and 
the  defendant  owned  lot  116  situated  north  of  104,  and  lot  105 
situated  west  of  104.  The  defendant  had  leased  lot  105  to 
Charles  Hammond  to  work  upon  shares,  under  an  agreement 
by  which  each  party  was  to  furnish  half  the  seed  and  have  half 
the  crops,  and  the  defendant  was  to  pay  Hammond  $10 
per  acre  for  clearing  so  much  of  the  lot  as  he  should  choose  to 
clear.  On  Thursday,  the  13th  day  of  May,  Hammond,  for  the 
purpose  of  clearing  up  a  portion  of  his  lot,  set  fire  to  some 
wood  and  brush  thereon.  That  fire  burned  moderately  and 
smouldered  Friday,  Saturday,  Sunday  and  until  Monday, 
when  the  wind  began  to  blow  and  the  fire  started  up  and 
passed  out  of  that  lot  upon  lots  116  and  104.  On  Monday,  the 
17th,  in  the  forenoon,  the  defendant,  for  the  purpose  of  clear- 
ing up  a  portion  of  lot  116,  set  a  fire  upon  that  lot,  and  either 
at  the  time  he  set  the  fire  or  shortly  after,  the  wind  began  to 
blow  a  sharp  gale.     One  or  both  of  the  fires  thus  set  upon  these 
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two  lots  passed  upon  lot  104  and  set  fire  to  and  burned  down 
a  house  and  barn  upon  that  lot  belonging  to  the  plaintiff ;  and 
this  action  was  brought  by  him  to  recover  his  damages  thus 
sustained. 

Upon  the  trial  it  was  a  disputed  question  whether  the  fire 
which  burned  the  buildings  came  from  that  set  upon  lot  105 
by  Hammond,  or  from  that  set  upon  lot  116  by  the  defendant ; 
and  the  claim  of  the  plaintiff  was  that,  if  it  came  from  either 
of  those  lots,  the  defendant  was  liable.  But  the  defendant 
claimed  that  he  was  not  liable  for  any  damage  done  by  the  fire 
set  by  Hammond.  The  trial  judge  decided,  and  so  instructed 
the  jury,  that  in  clearing  upon  lot  105  Hammond  was  an  inde- 
pendent contractor  and  not  a  servant  or  employe  of  the 
defendant,  and  hence  that  the  defendant  was  not  liable  for  his 
negligence ;  and  he  charged  the  jury  that  if  they  found  that 
the  plaintiff's  buildings  were  burned  by  the  fire  set  by  Ham- 
mond, they  should  render  a  verdict  for  the  defendant. 

We  think  the  court  was  right  in  holding  as  matter  of  law 
that  the  defendant  was  not  liable  for  the  negligence  or  wrong 
of  Hammond.  Hammond  was  engaged  in  clearing  upon  lot 
105  under  a  contract  with  the  defendant  to  clear  by  the  acre. 
He  could  perform  his  contract  by  carting  the  wood  and  brush 
away  from  the  lot,  or  by  burning  it  upon  the  lot.  The 
defendant  had  no  right  to  interfere  in  the  work.  Hammond 
was  to  employ  his  own  help,  and  he  could  control  and  direct 
them,  and  choose  his  own  time,  and  the  defendant  had  no 
right  to  direct  or  control  him  in  the  manner  in  which  he  should 
do  the  work.  He  was,  therefore,  in  no  sense  the  servant  of  the 
defendant  so  that  the  doctrine  of  respondeat  superior  could 
apply.  The  defendant  was  entitled  to  the  resuks  of  his  labor, 
and  could  enjoy  its  fruits,  but  he  could  not  direct  the  manner 
in  which  it  should  be  performed.  {McCafferiy  v.  S.  D.  cfe  P, 
M.  R.  R.  Go,,  61  N.  Y.  178.)  The  case  cited  is  a  precise  and 
sufficient  authority.  If  instead  of  clearing  off  the  wood  and 
brush  upon  the  lot,  the  contract  had  been  to  blast  and  remove 
rock,  and  if  in  blasting  the  rock  portions  of  it  had  been  thrown 
upon  neighboring  lands  and  there  done  damage,  the  defendant, 
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under  the  case  cited,  would  not  have  been  liable;. and  there 
certainly  can  be  no  difference  in  principle,  as  bearing  upon  the 
question  now  under  consideration,  between  a  contract  to  clear 
oflE  wood  and  brush  and  one  to  blast  and  remove  rock.  This 
was  not  a  contract  with  Hammond  to  produce  a  nuisance  or  to 
do  an  act  upon  defendant's  land  which  was  necessarily  dan- 
gerous. It  was  a  contract  to  do  a  lawful  thing,  which  if  done 
in  a  proper  manner  would  be  reasonably  safe  to  the  owners  of 
adjoining  property. 

The  case  was  submitted  to  the  jury  to  determine  whether 
the  fire  which  destroyed  the  buildings  came  from  lot  105  or 
from  lot  116,  and  they  were  also  permitted  to  determine,  if  it 
came  from  lot  116,  whether  it  was  set  at  a  proper  time  and 
managed  in  a  proper  manner.  They  found  generally  for  the 
defendant,  and  it  is  impossible  to  know  whether  they  based 
their  verdict  upon  the  ground  that  the  fire  was  set  upon  lot  105, 
or  upon  the  ground  that  it  was  set  at  a  proper  time,  and  man- 
aged in  a  careful  manner  upon  lot  116.  And  it  is  therefore 
necessary  to  inquire  whether  error  was  committed  in  the  rul- 
ings to  which  we  will  now  call  attention. 

There  was  evidence  tending  to  show  that  the  fire  was  set  up- 
on lot  116  by  the  defendant  at  a  time  when  the  land  was  very 
dry,  and  when  the  wind  was  blowing  a  strong  gale  in  the  di- 
rection of  the  plaintiffs  lot.  The  defendant's  witnesses  gave 
evidence  as  to  the  condition  of  the  land,  the  state  of  the 
weather,  and  of  the  wind  and  various  other  circumstances  sur- 
rounding the  fire.  As  a  witness  in  his  own  behalf,  he  testified 
that  he  was  a  farmer,  and  that  he  had  cleared  and  seen  others 
clear  land,  and  then  he  was  asked  this  question :  "  What  do  you 
say  as  to  whether  or  not  as  to  that  time,  the  fires  were  set  there 
at  that  place,  it  was  a  proper  time  in  your  judgment  for  burp- 
ing log  heaps  on  a  fallow  that  had  been  burned  over  ? "  The 
question  was  objected  to  on  the  part  of  the  plaintiff  as  calling 
for  a  conclusion  of  the  witness  on  a  subject  not  proper  to 
give  an  opinion ;  that  the  witness  could  only  state  facts,  and 
the  jury  must  draw  the  conclusions.  The  trial  judge  remarked 
that  the  evidence  would  be  received  upon  the  principle  that 
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the  witness  was  shown  to  have  superior  knowledge  upon  that 
subject.  The  plaintiff  excepted  to  the  ruling,  and  the  witness 
answered,  "I  thought  it  was."  Another  witness,  who  was 
shown  to  have  had  experience  in  clearing  land,  was  asked  this 
question  :  "  How  was  it  at  that  time  as  to  being  dry  enough 
for  a  proper  time  to  bum  a  fallow  ? "  which  was  objected  to  on 
the  part  of  the  plaintiff  as  calling  for  a  conclusion .  The  objection 
was  overruled  and  the  witness  answered  :  "  It  was  dry  enough." 
Another  witness  who  was  also  shown  to  have  had  experi- 
ence in  clearing  land  was  asked  this  question :  "  What  do  you 
saj^  as  to  whether  it  was  a  proper  time  or  not  to  burn  a  fallow  ? " 
to  which  there  was  the  same  objection  and  ruling,  and  he  an- 
swered :  "  I  should  say  it  was  a  proper  time  to  bum  it,  and  ad- 
vised him  that  way  that  day." 

We  think  there  was  some  evidence  from  which  a  jury  could 
have  found,  that  the  fire  which  destroyed  plaintiff's  buildings 
came  from  lot  116,  and  the  jury  may  have  found  from  the  an- 
swers to  these  questions  that  the  fire  was  set  at  a  proper  time, 
and  thus  may  have  been  influenced  to  find  their  verdict  in  favor 
of  the  defendant. 

^  It  is  contended  on  behalf  of  the  plaintiff  that  the  questions 
objected  to  were  improper,  and  that  the  subject  of  the  inquiry 
was  not  one  proper  for  expert  evidence.  The  questions  related 
to  a  vital  point  in  the  case.  The  principal  claim  on  the  part  of 
the  plaintiff  was  that,  in  consequence  of  the  wind  and  the  dry- 
ness of  the  ground,  and  the  wood,  brash  and  timber,  it  was  an 
improper  time  to  set  fire ;  and  whether  it  was  or  not,  was  the 
main  question  to  be  determined  by  the  jury  if  they  reached 
the  conclusion  that  the  fire  came  from  lot  116.  These  wit-, 
nesses  were  therefore  asked  their  opinions  upon  a  controlling^ 
issue  which  was  to  be  determined  by  the  jury.  In  answering 
the  questions  they  did  not  testify  to  facts,  and  they  did  not  tell 
what  they  knew  as  matter  of  knowledge.  They  simply  ex- 
pressed opinions  which  were  based  upon  the  facts  as  they  existed.* 
The  general  rule  of  law  is  that  witnesses  must  state  facts  within 
their  knowledge,  and  not  give  their  opinions  or  their  inferences. 
To  this  rale  there  are  some  exceptions,  among  which  is  ex- 
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pert  evidence.  Witnesses  who  are  skilled  in  any  science,  art, 
trade  or  occupation,  may  not  only  testify  to  facts,  but  are  some- 
times permitted  to  give  their  opinions  as  experts.  This  is  per- 
mitted because  such  witnesses  ^e  supposed,  from  their  experi- 
ence and  study,  to  have  peculiar'  knowledge  upon  the  subject ' 
of  inquiry  which  jurors  generally  have  not,  and  are  thus  sup- 
posed to  be  more  capable  of  drawing  conclusions  from  facts, 
and  to  base  opinions  upon  them,  than  jurors  generally  are  pre* 
sumed  to  be.  Opinions  are  also  allowed  in  some  cases  where, 
from  the  nature  of  the  matter  under  investigation,  the  facta 
cannot  be  adequately  placed  before  the  jury  so  as  to  impress 
their  minds  as  they  impress  the  minds  of  a  competent,  skilled 
observer,  and  where  the  facts  cannot  be  stated  or  described  in 
such  language  as  will  enable  persons  not  eye  witnesses  to  form 
an  accurate  judgment  in  regard  to  them,  and  no  better  evi- 
dence than  such  opinions  is  attainable.  But  the  opinions  of 
experts  cannot  be  received  where  the  inquiry  is  into  a  subject^  / 
the  nature  of  which  is  not  such  as  to  require  any  peculiar 
habits  or  study  in  order  to  qualify  a  man  to  understand  it. 

It  is  not  sufficient  to  warrant  the  introduction  of  expert  evi- 
dence that  the  witness  may  know  more  of  the  subject  of  inqairy,  v 
and  may  better  comprehend  and  appreciate  it  than  the  jury  ; 
but  to  warrant  its  introduction,  the  subject  of  the  inquiry  must 
be  one  relating  to  some  trade,  profession,  science  or  art  in  which 
persons  instructed  therein,  by  study  or  experience,  may  be 
supposed  to  have  more  skill  and  knowledge  than  jurors  of  aver- 
age intelligence  may  be  presumed  generally  to  have.  The 
jurors  may  have  less  skill  and  experience  than  the  witnesses 
and  yet  have  enough  to  draw  their  own  conclusions  and  do 
justice  between  the  parties.  Where  the  facts  can  be  placed 
before  a  jury,  and  they  are  of  such  a  nature  that  jurors  gen- 
erally are  just  as  competent  to  form  opinions  in  reference  to 
them  and  draw  inferences  from  them  as  witnesses,  then  there 
is  no  occasion  to  resort  to  expert  or  opinion  evidence.  To  re- 
quire the  exclusion  of  such  evidence,  it  is  not  needed  that  the 
jurors  should  be  able  to  see  the  facts  as  they  appear  to  eye-vrit- 
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1166668  or  to  be  as  capable  to  draw  conclusions  from  them  as 
some  witnessed  might  be,  bat  it  is  sufficient  that  the  facts  can 
be  presented  in  such  a  manner  that  jurors  of  ordinary  intelli- 
gence and  experience  in  the  affairs  of  lite  can  appreciate  them, 
can  base  intelligent  judgments  upon  them  and  comprehend 
them  sufficiently  for  the  ordinary  administration  of  justice. 

The  rules  admitting  the  opinions  of  experts  should  not  be 
unnecessarily  extended.  Experience  has  shown  that  it  is  much 
^  safer  to  confine  the  testimony  of  witnesses  to  facts  in  all  cases 
where  that  is  practicable  and  leave  the  jury  to  exercise  their 
judgment  and  experience  upon  the  facts  proved.  Where  wit- 
nesses testify  to  facts  they  may  be  specifically  contradicted,  and 
if  they  testify  falsely,  they  are  liable  to  punishment  for  perjury. 
But  they  may  give  false  opinions  withont  the  fear  of  punish- 
ment. It  is  generally  safer  to  take  the  judgments  of  unskilled 
jurors  than  the  opinions  of  hired  and  generally  biased  experts. 
A  long  time  ago  in  Tracy  Peerage  (10  01.  &  Fin.  154,  191) 
Lord  Campbell  said,  that  skilled  witnesses  came  with  such  a 
bias  on  their  minds  to  support  the  canse  in  which  they  are 
embarked,  that  hardly  any  weight  should  be  given  to  their  evi- 
dence. Withont  indorsing  this  strong  language  which  is,  how- 
ever,  countenanced  by  the  utterances  of  other  judges  and  of  some 
text  writers,  and  believing  that  opinion  evidence  is  in  many 
cases  absolutely  essential  in  the  administration  of  justice,  yet 
we  think  it  should  not  be  much  encouraged  and  should  be  re- 
ceived only  in  cases  of  necessity.  Better  results  will  generally 
be  reached  by  taking  the  impartial,  unbiased  judgments  of 
twelve  jurors  of  common  sense  and  common  experience  than 
can  be  obtained  by  taking  the  opinions  of  experts,  if  not  gen- 
erally hired,  at  least  friendly,  whose  opinions  cannot  fail  gen- 
erally to  be  warped  by  a  desire  to  promote  the  cause  in  which 
they  are  enlisted. 

From  a  careful  examination  of  many  cases  in  this  and  other 
States,  we  are  satisfied  that  the  questions  objected  to  in  this 
case  should  have  been  excluded. 

In  Fraeer  v.  Tupper  (29  Vt.  409),  in  an  action  like  this,  a 
question  entirely  similar  to  this,  was  held  to  be  inadmissible. 
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There  the  defendq,nt  offered  to  prove  by  farmers  who  were 
acquainted  with  the  clearing  of  land  by  burning  the  same,  and 
who  were  upon  the  land  the  day  the  fires  were  set,  and  who 
described  to  the  jury,  as  well  as  they  could,  the  position  of  the 
fire  and  the  force  and  direction  of  the  wind,  that  in  their 
opinions  it  was  a  suitable  and  proper  and  safe  day  for  setting 
the  piles  on  fire  with  reference  to  the  position  of  the  piles  in 
respect  to  the  plaintiff's  coal,  and  the  force  and  direction  of  the 
wind.  To  this  evidence  the  plaintiff  objected,  and  it  was  ex- 
cluded by  the  court,  and  to  its  exclusion  the  defendant  excepted, 
and  it  was  held  that  the  ruling  was  proper.  In  the  opinion  of  the 
court  it  is  said :  "  There  could  be  no  diflSculty  in  this  case  in 
the  witnesses  stating  to  the  jury  the  position  of  the  fires  which 
were  set  by  the  defendant,  their  number  and  magnitude,  the 
direction  and  course  of  the  wind,  the  position,  distance  and 
character  of  plaintiff's  property  and  its  exposure  to  injury  from 
that  source.  The  jurors,  upon  the  question  whether  the  de- 
fendant exercised  proper  care,  could  form  as  definite  opinion, 
from  the  facts  stated  by  the  witnesses,  as  the  witnesses  them- 
selves. The  subject-matter  is  not  one  of  science  or  skill,  but 
is  susceptible  of  direct  proof,  and  in  most  cases  the  triers  them- 
selves are  qualified  from  experience  in  the  ordinary  affairs  of 
life,  duly  to  appreciate  the  material  facts  when  found.  If  there 
is  any  materiality  attached  to  the  force  of  the  wind  on  that  day, 
we  do  not  see  any  diflSculty  in  conveying  a  true  idea  of  it 
suflScient  at  least  for  all  practical  purposes." 

In  Higgins  v.  Dewey  (107  Mass.  494)  the  action  was 
also  like  this,  and  the  defendant  offered  to  prove  by  a  sur- 
veyor and  civil  engineer  of  many  years  experience  in  clear- 
ing land  by  fire,  who  had  observed  the  effects  of  wind  on  fires 
in  different  localities,  and  had  been  upon  the  land  where  the 
defendant  set  his  fire  and  made  a  plan  of  it  and  was  acquainted 
with  the  surrounding  country,  that  there  was  no  probability 
that  a  fire  set  under  the  circumstances  in  the  case,  as  described 
by  the  witnesses,  would  be  communicated  to  the  plaintiff's  land ; 
but  the  judge  excluded  the  evidence,  and  his  ruling  was  held 
to  be  proper,  on  the  ground  that  the  evidence  offered  related 
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to  a  subject  within  the  common  knowledge  of  the  jury.  In 
Luce  V.  Dorchester  Mutual  Fire  Ins,  Co.  (105  Mass.  297),  the 
action  was  to  recover  for  a  loss  on  a  policy  of  insurance 
against  fire  upon  a  dwelling-house  which  the  plaintiff  had  left 
unoccupied  at  the  time  of  the  loss,  and  for  some  time  before ; 
and  the  opinions  of  witnesses  that  leaving  a  dwelling-house 
unoccupied,  for  a  considerable  length  of  time,  increased  its 
liability  to  be  destroyed  or  injured  by  fire,  were  held  to  be  in- 
admissible, on  the  ground  that  the  subject  was  within  common 
knowledge.  In  Sowers  v.  Dukes  (8  Minn.  23)  the  action  was 
to  recover  for  a  breach  of  contract  in  neglecting  to  build  and 
keep  in  repair  a  fence  around  a  certain  field  whereby  plaintiff's 
crops  were  injured.  Upon  the  trial  the  plaintiff,  a  witness  in  his 
own  behalf,  was  asked  this  question:  "Was  the  fence  a 
proper  fence  to  turn  stock,  and  could  they  easily  put  their 
heads  through  between  the  fence  and  rider?"  This  question 
was  objected  to,  on  the  ground  that  the  jurors  were  the 
proper  judges  as  to  whether  the  fence  was  sufficient  after  it 
had  been  described.  The  objection  was  overruled  and  the 
witness  was  permitted  to  answer ;  and  the  question  was  held 
to  be  incompetent,  and  the  judgment  was  reversed  for  that 
reason.  It  was  held  that  the  witness  should  have  stated  the 
facts ;  that  the  jury  should  have  based  their  judgments  upon 
the  facts,  and  that  it  was  not  a  proper  subject  for  opinion  evi- 
dence. In  Enright  v.  8.  F.  &  S.  /.  R.  R.  Go.  (33  Cal.  230), 
in  a  suit  against  the  defendant  for  injury  to  plaintiff's  cattle 
caused  by  an  insufficient  fence,  it  was  held  that  the  evidence  of 
farmers  that  the  fence  was  sufficient  to  turn  cattle  was  im- 
proper. In  BWs  V.  City  of  Ottumwa  (35  Iowa,  109)  the  de- 
fendant was  sued  for  injuries  to  the  plaintiff  alleged  to  have 
been  sustained,  in  consequence  of  the  bad  condition  of  the 
street  which  caused  him  to  be  thrown  from  a  wagon  loaded 
with  hay ;  and  it  was  held,  that  the  opinion  of  a  farmer,  that 
a  wagon  loaded  in  the  manner  in  which  the  one  was  upon 
which  the  plaintiff  was  riding  was  not  safe  for  riding  upon 
over  ordinary  roads,  was  inadmissible.  In  Concord  R.  R.  v. 
Qreely  (23  K.  H.  237),  in  a  proceeding  to  assess  damages  for 
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a  right  of  way  for  a  railroad,  it  was  held  that  the  opinion  of 
a  farmer,  as  to  the  effect  upon  a  farm  of  a  railroad  passing 
through  it,  was  inadmissible.  In  Paige  v.  Hazard  (5  Hill, 
603),  in  an  action  for  negligence  in  injuring  and  sinking  a 
canal  boat,  the  plaintiff,  after  proving  the  cause  of  action  as  al- 
leged, called  a  witness  who  testified  that  ho  was  a  boatman 
and  knew  the  boat  in  question  previous  to  her  being  injured, 
that  he  had  raised  sunken  boats  and  caused  them  to  be  re- 
paired, and  he  was  then  asked  the  following  question  :  "  From 
the  description  of  the  situation  of  the  boat,  as  given  by  the 
witnesses,  what  would  the  damage  be  ? "  and  it  was  held  im- 
proper and  that  the  witness'  answer  was  inadmissible.  In 
Teall  V.  'Barton  (40  Barb.  137)  the  action  was  brought  to 
recover  damages  caused  by  fire  communicated  by  a  steam 
dredge,  and  it  was  held  that  a  question  put  to  a  witness,  who 
had  had  experience,  as  to  whether  he  considered  it  dangerous 
to  use  a  steam  dredge  without  a  spark-catcher,  was  properly 
overruled,  it  not  being  a  question  of  science  or  skill,  and  not 
falling  within  the  rule  relating  to  evidence  by  experts.  In 
MoOregor  v.  Brawn  (10  N.  Y.  114)  the  action  was  by  a 
landlord  against  his  tenant  for  waste ;  and  it  was  held  that 
the  opinions  of  witnesses,  that  the  acts  complained  of  were  not 
injurious  to  the  inheritance,  and,  therefore,  not.  waste,  were 
inadmissible. 

In  all  these  cases  it  was  held  that  the  witnesses  should  be 
confined  to  a  statement  of  the  facts,  and  that  it  was  the  prov- 
ince of  the  jury  to  draw  inferences  and  form  judgments.  In 
most  of  them  it  was  as  probable  as  it  was  here  that  some  of 
the  jurors  might  not  know  as  much  about  the  subject  of  in- 
quiry, and  not  be  as  capable  of  forming  opinions  or  drawing 
inferences  from  the  facts  as  the  witnesses ;  and  yet  it  was  held, 
as  the  subjects  of  inquiry  were  of  such  a  nature  that  jurors 
generally  might  be  presumed  to  have  sufficient  knowledge  of 
them  to  enable  them  to  discharge  their  duty  when  the  facts 
were  placed  before  them,  that  it  was  safer  to  rely  upon  them 
than  upon  the  opinions  of  witnesses  however  expert  they 
might  be.    Here  the  subject  of  inquiry  related  to  the  common 
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elements  of  fire,  and  wind,  and  dry  wood,  and  brash,  and  tim- 
ber, with  which  every  man  has  some  acquaintance;  and 
whether,  nnder  all  the  circnmstances,  it  was  a  safe,  prudent 
or  proper  act  to  set  a  fire,  a  jury  with  the  common  experience 
which,  if  not  all  men,  most  men  have,  would  be  sufficiently 
competent  to  form  an  opinion.  This  is  not  a  case  where  it 
was  impossible  to  place  the  facts  before  the  jury.  The  charac- 
ter of  the  wind,  the  condition  of  the  soil  as  to  being  dry  or  not, 
the  character  of  the  brush  and  timber,  the  nature  of  the 
ground,  the  distance,  exposure,  every  thing,  could  be  proved 
so  that  the  jury  would  have  substantially  as  correct  knowledge 
in  reference  to  it  as  the  witnesses ;  if  not  as  correct,  they  could 
acquire  knowledge  sufficiently  correct  to  enable  them  to  dis- 
charge their  duty  as  jurors. 

We  have  carefully  examined  the  numerous  cases  cited  in 
reference  to  this  evidence  in  the  brief  of  the  learned  counsel 
for  the  defendant,  and  none  of  them  sustain  its  admission. 
They  show  that  farmere  may  be  permitted  to  give  theiiN?pin- 
ions  of  the  value  of  farms,  and  farm  stock,  and  produce;  that 
witnesses  may  give  their  opinions  on  questions  of  identity,  or 
whether  a  person  is  under  the  infiuence  of  liquor,  and  as  to 
many  other  matters.  There  is  a  broad  range  for  expert  evi- 
dence, but  none  of  the  authorities  go  far  enough  to  hold  that 
this  evidence  is  within  the  proper  range.  The  question  of  ex- 
pert evidence  was  not  involved  in  the  case  of  Saf/8  v.  Miller 
(6  Hun,  320,  and  70  N.  Y.  112).  The  action  in  that  caseVas 
brought  to  recover  damages  caused  by  fire  to  the  lands  of  the 
plaintiff's  intestate,  through  the  alleged  negligence  of  the  de> 
fendant ;  and  the  referee,  instead  of  passing  upon  the  question 
of  negligence  directly  as  one  of  fact,  made  special  findings  of 
the  circumstances,  and  from  those  found  negligence  as  a  conclu- 
sion of  law,  and  he  ordered  judgment  in  favor  of  the  plaintiff. 
The  question  under  consideration  upon  the  appeal  was  whether 
the  inference  of  law  was  justified  by  the  facts  found.  The 
appellant  claimed  that  it  was  the  duty  of  this  court  to  review 
the  conclusions  of  the  refei'ee,  and  decide,  as  matter  of  law, 
whether  the  facts  and  circumstances  found  by  him  established 


1884.]  Febousok  v,  Htjbbell.  519 

Opinion  of  the  Court,  per  Haul,  J. 

that  the  burning  upon  the  defendant's  land  was  conducted  in 
an  improper  and  negligent  maimer,  or  at  an  improper  time 
and  season,  or  whether  it  was  conducted  in  a  proper  man- 
ner and  at  a  proper  time ;  and  we  held  that  this  court  was  not 
competent  to  draw  the  conclusions  and  inferences  from  the 
facts ;  that  that  was  a  matter  for  the  referee,  and  that  we  were 
concluded  by  the  inferences  and  conclusions  drawn  from  the 
facts  by  him ;  and  in  discussing  that  question  some  language 
was  used  by  the  judge  writing  the  opinion  in  this  court  which, 
it  is  claimed,  favors  the  contention  of  the  respondent  here  that 
these  questions  were  proper  to  elicit  expert  evidence.  But,  as 
we  have  seen,  the  learned  judge  writing  the  opinion  did  not 
have  in  mind  the  subject  of  expert  evidence,  and  was  simply 
discussing  the  competency  and  power  of  this  court  to  draw  in- 
ferences from  facts  and  circumstances  found  by  the  referee ; 
and  it  was  held,  as  we  always  hold  in  such  cases,  that  the  in- 
ferences are  for  the  triers  of  facts. 

We  are,  therefore,  constrained  to  reverse  this  judgment  and 
grant  a  new  trial,  as  we  think  an  important  rule  of  evidence 
was  violated.  To  uphold  the  propriety  of  these  questions 
would  carry  the  rule  of  expert  evidence  further  than  it  has 
ever  been  carried  in  this  State,  and  would  be  an  unwarranted 
invasion  of  the  rule  which  confines  witnesses  to  facts,  and  ex- 
cludes their  opinions.  It  is  important  to  maintain  the  rule  in 
its  integrity,  and  to  permit  as  few  invasions  of  it  as  the  proper 
administration  of  justice  will  allow. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Milleb,  J.,  dissenting. 

Judgment  reversed. 
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The  provision  of  the  act  of  1862,  amending  the  Brooklyn  Citj  Consolidation 
Act  (g  43,  chap.  68,  Laws  of  1862),  by  making  the  provisions  of  the  act  *'  in 
relation  to  frauds  in  assessments  for  local  improvements  m  the  city  of 
New  York  "  (Chap.  888,  Laws  of  1858),  applicable  to  the  city  of  Brooklyn, 
did  not  amend  or  alter  the  New  York  city  act ;  the  effect  of  it  was  simply 
to  incorporate  its  provisions,  as  it  then  stood  into  the  Brooklyn  act,  as  if 
it  had  been  repeated  therein. 

Accordingly  Tuld  that  the  act  of  1874  (Chap.  812,  Laws  of  1874),  amending 
the  New  York  act, by  forbidding  an  action  in  equity  to  vacate  an  assessment, 
and  confining  owners  of  property  to  the  statatory  remedy  provided,  did 
not  apply  to  the  dty  of  Brooklyn,  bat  only  affected  the  city  of  New 
York. 

Also  Tidd,  that  the  act  of  1871  (Chap.  483,  Laws  of  ;871),  and  the  act  of 
1878  (Title  18,  §  38,  chap.  868,  Laws  of  1878),  amending  said  provision  of 
the  consolidation  act,  by  declaring  that  the  New  York  act  *'  so  far  as  ap- 
plicable to  the  dty  of  Brooklyn,"  was  thereby  amended  as  spedfied,  did 
not  contemplate  an  amendment  of  the  New  York  act  itself,  but  simply 
when  considered  as  part  of  the  Brooklyn  act. 

An  action  to  vacate  a  portion  of  a  municipal  assessment  alleged  to  have 
been  added  by  reason  of  illegal  action  or  fraud,  and  to  recover  back  the 
same,  is  maintainable,  if  there  be  no  statutory  prohibition. 

Where  the  complaint  in  such  an  action  simply  alleged  that  the  expense  of 
the  improvement  and  the  assessment  had  been  increased  to  an  amount 
stated,  "  by  reason  of  the  illegal  actions,  frauds  and  irregularities  of  the 
officers,"  without  specifying  the  illegal  actions,  the  frauds  or  the  irregu- 
larities  complained  of,  hM,  that  it  was  defective  as  averring  simply 
legal  condusions,  not  facts  ;  and  that  a  demurrer  thereto  was  properly 
sustained, 

(Argued  December  1, 1884  ;  decided  December  16,  1884.) 

Appbal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  second  judicial  department,  entered 
upon  an  order  made  December  12,  1882,  which  affirmed  a 
judgment  in  favor  of  defendant,  entered  upon  an  order  sus- 
taining a  demurrer  to  plaintiffs  complaint.  (Reported  below, 
S8  Hun,  500.) 

The  substance  of  the  pleadings  is  set  forth  in  the  opinion, 

John  T.  Barnard  for  appellant.    On  demurrer  a  complaint 
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is  deemed  to  allege  what  can  be  implied  from  the  allegation 
therein  by  reasonable  and  fair  intendment  and  facts  impliedly 
averred,  are  traversable  in  the  same  manner  as  though  directly 
averred.  {Marie  v.  Garrisofij  83  N.  T.  14;  Zdbriskis  v. 
Smithy  IS  id.  330.)  The  remedy  for  indefiniteness  is  not  by  de- 
murrer but  by  motion.  {Sedey  v.  EngeU^  13  N".  T.  642 ; 
People  V.  Ryder^  1 2  id.  433.)  There  was  no  misjoinder  of  dif- 
ferent causes  of  action.  (87  N.  Y.  462.)  The  title  of  a  local 
act  may  be  resorted  to  for  aid  if  the  statute  itself  is  doubtful 
or  ambiguous.  (Const.,  art.  3,  §  16 ;  PeopU^  eac  rel,  v.  TFoorf, 
71  N.  T.  371 ;  MaUer  v.  Meddletm,  82  id.  196;  People,  ex 
rel.  V.  BrinkerJiof^  68  id.  289 ;  People,  ex  rd.  v.  Brigge,  60 
id.  563  ;  in  re  Vcm  Antwert,  66  id.  261 ;  Matter  of  Sackett, 
74  id.  95 ;  Matter  of  BlodgeU,  89  id.  392.)  Courts  cannot 
correct  supposed  errors,  omissions,  or  defects  in  legislation. 
{McClvskey  v.  OromweU,  11  N.  T.  593;  NetoeU  v.  People,  7 
id.  97;  darkeon  v.  H.  R.  R,  R.  Co.,  12  id.  304 ;  Johnson  v. 
H,  R.  R.  R.  Co.,  49  id.  455.)  In  other  words,  the  act  of 
1874  should  be  considered  as  only  equivalent  to  an  independ- 
ent statute  upon  the  subject  of  taxes  and  assessments  in  the 
city  of  New  York,  passed  at  its  date,  so  far  as  the  new  provis- 
ions are  concerned.  {My  v.  Hciten,  16  N.  Y.  696  ;  Matter  of 
Pmget,  67  id.  441 ;  QoiUotd,  v.  Mayor,  87  id.  441.)  The  act 
of  1868  (chap.  388)  as  amended  by  the  act  of  1874  (chap.  312), 
is  only  applicable  when  the  lien  of  the  assessment  actually  ex- 
ists. {Matter  of  Lima,  77  N.  Y.  170;  Matter  of  Oantz,  85 
id.  686;  In  Matter  of  Mead,  74  id.  216;  Bno  v.  Mayor,  etc., 
68  id.  214  ;  Strushurgh  v.  Mayor,  etc.,  87  id.  462 ;  Chase  v. 
Chase,  96  id.  373,  381.) 

JoJm  A.  Taylor  for  respondent.  As  the  complaint  failed  to 
state  facts  from  winch  fraud  or  irregularities  can  be  found,  its 
allegations  are  insufficient  to  support  a  judgment.  {McMurray 
V.  Thomas,  6  How.  Pr.  14 ;  Qlenny  v.  Hitchins,  4  How.  98 ; 
Russell  V.  Clapp,  41  id.  347 ;  Btitl&r  v.  Viele,  44  Barb.  169 ; 
HiUson  V.  Liblby,  44  Sup.  Ct.  12.)  The  ordinary  presumption 
of  performance  of  duty  by  public  officers  ought  certainly  to 
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obtain  against  the  loose  ajBsertions  of  the  complaint.  {Cruger 
V.  //.  li.  R.  R,  Co.,  12  N.  Y.  190 ;  Enaign  v.  Shertnan,  13 
How.  Pr.  36 ;  Moak's  Van  Santvoord's  Pleadings,  M.  355.  [3d. 
ed.],  269.)  Section  519  of  the  Code,  which  provides  for  a  lib- 
eral construction  of  pleadings  as  to  their  form,  has  never  been 
held  to  protect  pleadings  lacking  essentially  in  substantive 
averments.  {Spea?*  v.  Downing,  12  Abb.  Pr.  437.)  Section  2 
of  chapter  312  of  Laws  of  1874,  forbidding  an  action  in  equity 
to  vacate  an  assessment,  and  confining  property  owners  to  the 
statutory  remedy,  is  operative  as  to  them  in  the  city  of  Brook- 
lyn, and  an  effectual  bar  to  this  action.  {Matter  of  Roe,  5 
Hun,  456 ;  Matter  of  Daniel  Buhler,  19  How.  Pr.  319 ;  Lenr 
non  V.  Mayor,  etc.,  155  N.  Y.  361 ;  Heckman  v.  Mayor,  etc., 
22  Hun,  590 ;  Eno  v.  Mayor,  7  id.  323.)  Wherever  an  or- 
dained  statute  remedy  is  varied  by  subsequent  law,  effect  will 
be  given  the  new  provision  to  whatever  extent  the  special  sub- 
ject of  amendment  has  been  carried  by  intervening  acts. 
{Boa/rd  of  Excise  of  Westchester  v.  Curley,  9  Abb.  N.0. 100; 
Mvmday  v.  Excise  Com.,  id.  120 ;  Kugl&i^s  Appeal^  55  Penn. 
St.,  123 ;  Damson  v.  Horam,,  51  Barb.  459 ;  MoKnigkt  v.  Dins- 
more,  22  Mo.  559.)  The  act  of  1876  simply  prohibits  "  the  courts 
from  vacating  or  reducing  any  assessment  for  a  local  improve- 
ment in  Brooklyn,  otherwise  than  to  reduce  it  to  the  extent  it  has 
been  increased  by  fraud  or  irregularity."  (13  Hun,  349 ;  74 
N.  Y.  216.)  The  titles  of  the  acts  in  question  are  not  to  be 
resorted  to  except  for  the  purpose  of  explaining  doubtful 
phraseology.  They  are  not  competent  to  limit  the  scope  of 
the  enactment  except  where  their  sufficiency  is  objected  to  on 
constitutional  grounds.  {Mills  v.  Wilkins,  6  Mod.  42.;  2  Salk. 
609;  AtCy-QevHl  v.  Lord  Weymouth,  Amb.  22;  Haddm  v. 
Collector,  5  Wall.  110.)  It  was  competent  for  the  legislature 
to  limit  the  remedy  for  erroneous  payments  of  assessments  to 
the  statutory  proceedings  upon  grounds  of  public  policy.  {Lan- 
nofi  V.  Mayor,  etc.,  55  N.  Y.  361 ;  Candeey.  Ray  ward,  37  id. 
656 ;  Wetmore  v.  Tra<iy,  14  Wend.  255.)  No  action  survived 
to  plaintiff  after  payment  of  the  assessments.  {In  re  lAmay  77 
N.  Y.  170 ;  Swift  v.  diy,  37  id.  614 ;    WHlc^  v.  Mwyar^  etc.y 
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79  id.  621;  Fno  v.   MayoTj  etc.,  68  id.  214;  II(yvo  v.  New 
LotSy  83  id.  100;  Si/nuburgh  7.  Mayor ,  etc.,  87  id.  462.) 

FmcH,  J.  The  demurrer  to  the  complaint  in  this  action  has 
been  sustained  upon  two  grounds,  one  of  which  leaves  the 
pleading  defective,  but  capable  of  correction,  while  the  other, 
if  approved,  threatens  the  right  of  action  itself,  and  possibly 
renders  a  dismissal  of  the  complaint  inevitable.  The  first 
ground  is  that  no  facts  constituting  a  cause  of  action  are  alleged, 
but  instead  a  legal  conclusion  is  pleaded.  The  object  of  the 
suit  is  to  vacate  so  much  of  a  paid  assessment  as  constitutes  an 
illegal  or  fraudulent  increase,  and  to  recover  back  such  excess. 
The  action  is  maintainable  if  there  be,  in  a  given  case,  no 
statutory  prohibition.  {Strushurgh  v.  Mayor ,  etc.,  87  N.  T.  452.) 
But  the  complaint  here  avers  only  the  legal  conclusion  of  an 
unlawful  increase  without  stating  any  facts  as  its  basis.  The 
language  is  "  that  the  expense  of  the  said  local  improvement 
for  which  said  assessment  was  laid  has  been  increased  in  dol- 
lars and  cents  by  reason  of  the  illegal  action,  frauds  and  irregu- 
larities of  the  officers,"  etc.,  of  the  defendant.  No  actions  of 
such  officers  are  pointed  out  as  illegal ;  no  frauds  are  described 
or  averred  ;  no  irregularities  are  specified ;  and  so  no  facts  are 
pleaded  upon  which  issue  can  be  taken,  or  which  indicate  to  the 
court  or  the  adversary  the  questions  intended  to  be  tried.  The 
substance  of  the  complaint  amounts  only  to  an  allegation  that 
$623  of  the  assessment  was  illegal.  That  is  not  sufficient. 
{Butler  V.  Viele,  44  Barb.  169 ;  HiUm  v.  Libhy,  12  J.  &  S. 
12  ;  Claa^k  V.  Bowe^  60  How.  Pr.  98.)  But  this  difficulty  may 
be  remedied  by  a  change  of  the  pleading,  and  we  ought  to  give 
opportunity  for  that,  unless  it  would  prove  fruitless  by  reason 
of  the  second  ground  of  objection  which  is  aimed  at  the  right 
of  action  itself. 

That  objection  is  that  the  act  of  1874  (Ohap.  312)  amending 
the  act  of  1858  (Chap.  338),  applies  to  the  city  of  Brooklyn  as 
well  as  to  New  York,  and  forbids  an  action  in  equity  to  vacate 
an  assessment,  confining  owners  of  property  to  the  statutory 
remedy  provided.     The  act  of  1858,  as  originally  passed,  re- 
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lated  to  frauds  in  assessments  for  local  improvements  in  the 
city  of  New  York,  and  affected  that  city  alone.  In  1862 
(Chap.  63,  §  43),  the  act  consolidating  the  cities  of  Brooklyn  and 
Williamsburg  and  the  town  of  Bushwick,  passed  in  1854,  was 
amended  by  inserting  the  following  section,  viz. :  "The  pro- 
visions of  the  act  entitled  an  act  in  relation  to  frauds  in  assess- 
ments for  local  improvements  in  the  city  of  New  York,  passed 
April  17, 1858,  are  hereby  extended  and  made  applicable  to  the 
city  of  Brooklyn,  and  to  the  proceedings  relative  to  any  assess- 
ment for  local  improvements  made  or  to  be  made  therein." 
It  is  plain  upon  its  face  that  this  act  amended  the  consolidation 
act  of  1854,  and  did  not  amend  or  alter  in  any  respect  the  New 
York  city  act  of  1858.  The  thing  accomplished  was  to  in- 
corporate in  the  Brooklyn  act  the  provisions  of  the  specified 
New  York  act  as  they  then  stood,  and  precisely  as  if  they  had 
been  repeated  and  transferred  in  detail,  instead  of  being  identi- 
fied by  a  reference  to  the  act  of  1858.  They  thus  became  part 
and  parcel  of  the  Brooklyn  act  of  consolidation,  but  left  the 
statute  of  1858  unchanged  and  applicable  by  its  own  terms  and 
force  to  the  city  of  New  York  alone.  In  1871  (Chap.  483),  the 
act  of  1862  was  amended  by  adding  to  section  43,  which  we 
have  copied  above,  the  following,  viz. :  "But  the  said  act,  so 
far  08  apjplicahle  to  the  city  of  BrooJdyn^  is  hereby  so  amended 
that  no  proceedings  shall  be  taken  thereunder  except  at  a 
regular  term  of  the  court,'*  etc  It  is  said  this  language  con- 
templated an  amendment  of  the  New  York  city  act.  We  think 
not.  It  was  that  act,  as  fused  with  and  transferred  into  and 
made  an  integral  part  of  the  consolidation  act,  which  was 
amended,  and  not  the  New  York  act  itself.  That  is  what  was 
meant  by  the  descriptive  phrase  "so  far  as  applicable  to  the 
city  of  Brooklyn."  The  same  thing  occurred  in  1873  (Chap. 
863,  tit.  18,  §  38),  and  is  subject  to  the  same  construction.  But 
in  1874,  the  New  York  act  of  1858  was  itself  amended  by  the 
insertion  of  a  provision  (§  2,  chap.  312),  that  "  hereafter  no 
suit  or  action,  in  the  nature  of  a  bill  in  equity  or  otherwise, 
shall  be  commenced  for  the  vacation  of  any  assessment  in  said 
city  or  to  remove  a  cloud  upon  title,  but  owners  of  property 
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shall  be  hereafter  confined,  for  their  remedies  in  such  cases,  to 
the  proceedings  ander  the  act  hereby  amended."  It  is  now 
claimed  that  this  amendment  of  the  act  of  1858  became  at  once 
the  law  for  the  city  of  Brooklyn.  We  do  not  agree  with  that 
conclusion.  The  Brooklyn  acts  were  not  amended  by  this  last 
legislation  ;  the  Ndw  York  act  was.  The  title  of  the  amend- 
atory act  of  1874  refers  only  to  the  latter  city ;  and  to  extend 
the  amendment  to  Brooklyn  requires  us  to  say  that  the  act  of 
1862,  incorporated  into  the  Brooklyn  charter,  not  only  the  act 
of  1858,  as  it  then  stood,  which  was  the  exact  thing  accom- 
plished, but  all  possible  amendments,  alterations  and  changes 
of  that  act  to  occur  in  the  future,  and  which  might  well  be  for 
the  interest  of  the  one  city  while  not  so  for  that  of  the  other. 
The  legislature  ordained  nothing  of  the  kind,  indicated  no  such 
intention,  and  we  are  not  satisfied  to  hold  that  the  law  specific- 
ally applied,  as  it  then  stood,  to  the  city  of  Brooklyn,  became 
ambulatory  with  the  changes  made  proper  by  the  needs  of  the 
city  of  New  York.  The  argument  for  such  a  construction  rests 
mainly  upon  the  idea,  which  we  have  said  was  a  mistaken  one, 
that  the  effect  of  the  act  of  1862,  was  to  amend  the  act  of  1858, 
by  inserting  in  it  words  making  it  relate  also  to  Brooklyn,  so 
as  to  &8ten  to  it,  in  respect  to  that  relation,  all  subsequent 
amendments.  But  the  precise  contrary  was  the  process  actually 
adopted,  and  so  the  amendment  in  question  affected  the  city  of 
New  York  alone.  This  view  of  the  course  of  legislation  leaves 
wholly  inapplicable  tke  authorities  upon  which  the  appellant 
relies.  They  hold  that  where  one  act  adopts  a  former  one,  as  part 
of  itself,  it  takes  it  as  it  stands  amended  at  the  date  of  such  adop- 
tion {Board  of  EoGise  of  Weaicheater  v.  Curley^  9  Abb.  N. 
0.  100)  ;  that  a  provision  authorizing  the  election  of  justices  of 
the  peace  in  the  city,  and  providing  that  in  exercising  civil 
jurisdiction  they  shall  be  deemed  justices  of  the  peace  of  the 
county,  and  that  the  general  laws  relating  to  justices  of  the 
peace  of  the  towns  shall  be  applicable,  is  broad  enough  to  con- 
fer upon  the  new  officers  an  enlarged  jurisdiction  subsequently 
given  to  justices  of  the  peace  by  general  law,  {Dawson  v.  Horan^ 
51  Barb.  464);  and  that  an  act  amended  is  to  be  read,  as  it  respects 
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the  application  of  its  other  provisions,  as  if  the  amendment  had 
been  contained  in  it  originallj.  {Dexter  and  Limerick  Pkmk 
Road  Co.  V.  AUen^  16  Barb.  15.)  None  of  these  cases  aflfect 
our  conclusion. 

It  follows  that  the  judgment  of  the  General  Term  should  be 
affirmed,  with  costs,  but  since  the  defect  in  the  complaint  is 
capable  of  correction,  the  plaintiff  should  have  leave  upon  pay- 
ment of  costs  of  the  demurrer,  including  those  of  the  appeals  to 
the  General  Term  and  to  this  court,  to  serve  within  twenty 
days  from  notice  of  the  entry  of  this  judgment  an  amended 
complaint  in  the  action. 


All  concur. 
Judgment  accordingly. 


Emma  F.  Temple  et  aL,  Bespondents,  v,  William  D.  8am< 
MIS,  Appellant. 

The  win  of  F.,  after  a  devise  of  a  hoose  and  lot  to  his  wife  for  life,  con- 
tained this  clause :  "  Upon  her  decease  I  give  and  devise  the  same  ab- 
solutely to  my  daughters  Emma  and  Virginia."  The  residuary  clause  in 
the  will  was  as  follows  :  "  All  the  rest  of  my  real  estate,  subject  to  the 
dower  of  my  wife,  I  give  and  bequeath  to  my  said  daughters,  in  equal 
shares,  the  same,  and  aU  other  property,  given  and  devised  to  them,  to 
be  to  their  sole  and  separate  use,  free  from  the  debts,  engagements,  and 
control  of  any  husband ;  to  have  and  to  hold  for,  and  daring  the  period 
of  their  respective  natural  lives,"  etc.  HM^  that  the  daughters  took  es- 
tates in  fee  simple  in  the  house  and  lot,  limited  upon  the  death  of 
their  mother ;  that  the  words  "  and  all  other  property  given  and  de- 
vised to  them,"  were  intended  only  to  connect  with  the  declaration  that  the 
daughters  should  take  to  their  separate  use,  thus  applying  tliis  direc- 
tion to  all  the  property  given  them  ;  and  that  the  habendum  for  life 
which  followed  only  applied  to  the  residuary  estate. 

(Argued  December  2, 1884 :  decided  December  16,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
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JNovember  6,  1882,  which  affirmed  a  judgment  in  favor  of 
plaintiffs,  entered  apon  a  decision  of  the  court  on  trial  at 
Special  Term.     (Reported  below,  16  J.  &  S.  324.) 

This  action  was  brought  to  compel  a  specific  performance  by 
defendant  of  a  contract  to  purchase  certain  premises  known  as 
lot  No.  13  West  Thirty-second  street,  in  the  city  of  New  York. 
Defendant  refused  to  complete  the  contract  because  of  an  al- 
leged defect  in  the  title. 

Plaintiffs  were  daughters  of  Pierre  K.  Francis,  late  of  said 
city,  and  claimed  title  under  the  will  of  their  father,  the  mate- 
rial portions  of  which  are  as  follows : 

"  I  give  and  devise  unto  my  wife,  Rosalie,  the  lot  of  ground 
and  house  thereon  in  Thirty-second  street,  city  of  New  York, 
wherein  I  now  reside,  with  all  the  furniture,  fixtures  and  or- 
naments, to  have  and  to  hold  unto  her  for,  and  during  the  pe- 
riod of  her  natural  life,  and  upon  her  decease  I  give  and  devise 
the  same  absolutely  to  my  daughters,  Emma  and  Virginia 
share  and  share  alike. 

"  All  the  rest  of  my  real  estate,  subject  to  the  dower  of  my 
wife,  I  give  and  bequeath  to  my  said  two  daughters  in  equal 
shares,  the  same,  and  all  other  property  given  and  devised  to 
them  to  be  their  sole  and  separate  use,  free  from  the  debts,  en- 
gagements and  control  of  any  husband ;  to  have  and  to  hold 
for  and  during  the  period  of  their  respective  natural  lives." 

Mrs.  Francis  died  prior  to  the  execution  of  the  contract. 

John  H.  Cole  for  appellant.  The  court  will  not  decree 
specific  performance  if  there  is  a  reasonable  doubt  of  the  title. 
{Jordcm  v.  PoiUon^  77  N.  Y.  518 ;  HinMey  v.  Smithy  51  id. 
21,25;  WUaon  v.  Holden,  16  Abb.  Pr.  133;  McCahiU  v. 
HamiUon,  20  Hun,  388 ;  Zee  v.  Zee,  27  id.  1 ;  Abb.  Trial 
Ev.  713,  731.)  The  plaintiffs  have  only  a  life  estate  in  the 
property  described  in  the  complaint  and  cannot  therefore  make 
the  title  in  fee  to  the  defendant  according  to  their  contract. 
{Sims  V.  Dcmgkty^  6  Ves.  247;  WUUamami  v.  Dcmiel,  12 
Wheat.  [U.  8.  Sup.  Ct]  568;  Smith  v.  BeU,  6  Peters  [D.  S. 
Sup.Ot.],  68 ;  Oovenhoven  v.  Sohtder ;  2  Paige,  122 ;  Bradst/reel 
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V.  Clarkey  ]2  Wend.  602;  Mason  v.  Jones,  2  Barb.  299; 
Chrystie  v.  Phyfe,  19  N.  T.  344;  Terry  v.  WigginSj  47  id. 
512;  TaggaH  v.  Mv/rray,  63  id.  233;  OM  v.  Beard,  10 
Hun,  189;  Van  Metrand  v.  Moore,  52  N.  T.  12;  2  Redf. 
on  Wills,  19  ;  Jarman's  Rule  17 ;  1  Eedf.  on  Wills,  32 ;  Jap- 
man's  Rule  7 ;  Parks  v.  Parks,  9  Paige,  124;  1  Coke's  Inst. 
112.)  The  cjonstruction  of  this  will,  as  contended  for  by  the 
defendant,  does  not  infringe  the  statutory  rule,  limiting  the 
period  of  the  suspension  of  the  absolute  power  of  alienation, 
so  as  to  work  a  virtual  intestacy  and  thus  make  a  title  in  fee  in 
these  plaintiffs  by  descent.  {Tucker  v.  JBishop,  16  N.  Y.  402 ; 
Savage  v.  Bumham,  17  id.  561 ;  EveriU  v.  EveriU,  29  id.  39 ; 
Stevenson  v.  Leslie,  70  id.  512 ;  Mona/rque  v.  Monarque,  80 
id.  320;  R.  8.  [6th  ed.]  1102.  §  17,  1104;  Gerard's  Titles  on 
Real  Estate  [2d  ed.],  320.) 

George  Zabriskie  for  respondents.  The  devise  in  fee  will 
not  be  cut  down  to  a  less  estate,  by  expressions  occurring  later 
in  a  will,  unless  the  language  so  clearly  expresses  that  inten- 
tion that  it  will  admit  of  no  other  construction.  {Roseboom  v. 
Roseboom,  81  K  T.  356 ;  Clark  v.  Leupp,  88  id.  228 ;  Thornr 
KUl  V.  Hall,  2  01.  &  Fin.  22  ;  Jarm.  on  Wills,  rule  12.)  If  a 
limitation  over,  after  an  absolute  gift,  be  attempted,  it  will  be 
rejected  as  void.  {(JampbeH  v.  Beaumont,  91  N.  Y.  464.;  In 
the  construction  of  a  will,  the  first  resort  is,  in  all  cases,  to  the 
natural  signification  of  the  words  employed,  in  the  order  and 
grammatical  arrangement  in  which  the  framers  of  the  instru- 
ment have  placed  them.  {Neyydl  v.  People,  7  N.  Y.  97 ;  Mc- 
Cluskey  v.  OromweU,  11  id.  601.)  The  rule,  that  where  an 
irreconcilable  repugnancy  exists  between  two  different  limita- 
tions of  the  same  estate,  the  court  will  sometimes  construe  the 
will  by  rejecting  the  earlier  limitation  altogether,  and  adopt- 
ing the  later,  is  only  resorted  to  for  the  saving  of  one  of  the 
limitations,  where  otherwise  neither  coulij  be  sustained.  {Rose- 
loom  V.  Roseboom,  81  N.  Y.  356.)  On  the  theory  of  the 
defendant,  there  are  three  successive  life  estates ;  which  render 
the  devise  void,  because  it  is  not  valid  in  every  possible  con- 


1884.]  Temple  et  al  v.  Sammis.  529 

Opinion  of  the  Coart,  per  Rapallo,  J. 

tingency.  {Schettler  v.  Smithy  41 N.  Y.  328.)  The  court  will 
not  assume  that  the  testator  intended  to  devise  his  real  estate 
in  such  a  way  as  to  be  obnoxious  to  any  rule  of  law,  and  if,  of 
two  possible  constructions,  one  would  offend  against  some  rule, 
and  the  other  would  not  offend  against  any,  the  latter  will  be 
adopted.  (Jarm.  on  Wills,  rule  14  ;  Post  v.  Eover^  83  N.  Y. 
693.)  If  the  remainder  devised  by  the  will  be  contingent,  the 
whole  devise  is  void.     {Purdy  v.  Hoyt^  92  N.  Y.  446.) 

Rapallo,  J.  We  are  clearly  of  opinion  that  under  the  will 
of  Pierre  K.  Francis,  deceased,  his  daughters  Emma  and  Vir- 
ginia took  estates  in  remainder,  in  fee  simple,  in  the  house 
and  lot  in  Thirty-second  street,  limited  upon  the  death  of 
the  testator's  wife,  to  whom  a  life  estate  was  given. 

All  the  residue  of  the  testator's  real  estate  he  devised,  sub- 
ject to  the  dower  of  his  wife,  to  his  two  above-named  daugh- 
ters for  life,  for  their  separate  use,  free  from  the  control  of 
their  husbands,  with  remainder  to  their  issue.  The  interjec- 
tion in  this  devise  of  the  residue,  of  the  words,  "and  all 
other  property  given  and  devised  to  them,"  is  parenthetical. 
Those  words  are  intended  to  connect  only  with  the  declaration 
that  the  daughters  are  to  take  to  their  separate  use,  and  to 
apply  this  direction  to  all  the  property  given  them,  including 
the  Thirty-second  street  house.  The  habendum  for  life,  etc., 
which  follows,  is  applicable  only  to  the  residuary  estate  de- 
vised in  the  second  clause,  and  not  to  the  devise  of  the  house 
and  lot,  in  the  first  clause,  which  is  therein  expressly  declared 
to  be  given  absolutely,  that  is,  in  fee. 

This  construction  brings  all  the  provisions  of  the  will  into 
accord,  and  accomplishes  what  the  testator  evidently  intended. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 
•    Judgment  affirmed. 

SiCKELS— Vol.  LII.  67 
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The   People,    ex  rel.   Alfred   Lawrence,    ReBpondent,  v. 
Elias  Mann  et  al.,  Appellants. 

The  limitation  of  age  contained  in  the  judiciary  article  of  the  State  Consti- 
tution  (§  18,  art.  6),  does  not  apply  to  a  justice  of  the  peace  ;  he  does 
not  *'hold  the  office  of  justice  or  judge  of  any  court*'  within  the  mean- 
ing of  the  article. 

A  justice  of  the  peace,  therefore,  may  he  elected  to,  and  may  hold  that 
office,  after  the  expiration  of  the  year  in  which  he  reaches  the  age  of 
seventy. 

A  concise  historical  statement  of  the  origin  and  growth  of  the  office  of  jus- 
tice of  the  peace  given. 

People,  ex  rel.  Lawrence^  v.  Mann  (32  Hun,  440),  reversed. 

(Submitted  November  26, 1884 ;  decided  January  20, 1885.) 

Appeal  from  order  of  the  General  Term,  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  May  13,  1884, 
which  affirmed  an  order  of  Special  Term,  awarding  an  abso- 
lute writ  of  prohibition,  directed  to  defendants,  commanding 
them  to  desist  from  any  further  proceedings  in  an  action  pend- 
ing before  defendant  Mann  as  justice  of  the  peace,  brought  by 
defendant  Ferber.     (Reported  below,  32  Hun,  440.) 

Said  Mann  was  elected  justice  of  the  peace  for  a  term  com- 
mencing January  1,  1884,  he  was  seventy  years  of  age  July 
11,  1881. 

J.  S.  MUZard  and  Oeo.  W.  Parker  for  appellant.  A  jus- 
tice of  the  peace  is  not  disqualified  from  acting  as  such  after 
he  has  reached  the  age  of  seventy  years.  {Ctishing  v.  War- 
ricky  9  Gray,  382 ;  I^eople  v.  Gardner^  59  Barb.  224  ;  Oyer^9 
Estate,  65  Penn.  St.  311 ;  Wenzler  v.  People,  58  N.  Y.  620 ; 
Settle  V.  Van  Fvra,  49  id.  280;  liice  v.  Milks,  7  Barb.  337; 
Stewart  v.  Laird,  1  Cranch,  299 ;  78  N.  Y.  403 ;  People  v. 
Dohring,  2  N.  Y.  Sup.  Ct.  458  ;  45  N.  Y.  818,  %20\  People  v. 
Brundage,  78  id.  406  ;  1  Kent's  Com.  431 ;  45  N.  Y.  818 ; 
Mann  v.  State,  7  Ind.  135 ;  23  Alb.  Law  J.  181 ;  Throop's 
Justices'  Manual  [2d  ed.] ;  Broome's  Legal  Maxims  [7th  ed.], 
650 ;    Chegaray  v.  Mayor,  etc.,  13  N.  Y.  230 ;    Gxblona  v. 
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Ogden,  9  Wheat.  188;  People  v.  Gardner,  45  N.  Y.  812; 
People  V.  Brundagej  78  id.  406 ;  People  v.  Green,  2  Wend. 
274.) 

.  IF.  n.  H,  Ely  for  respondents.  A  justice  of  the  peace 
comes  within  the  scope  of  the  clause  of  section  13,  article  6,  of 
the  Constitution,  declaring  that  "no  person  shall  hold  the 
office  of  justice  or  judge  of  any  court  longer  than  until  and 
including  the  last  day  of  December  next  after  he  shall  be 
seventy  years  of  age."  {People  v.  Gardner ^  45  N.  Y.  812; 
People  V.  Brundagey  78  id.  403  ;  People  v.  Green^  2  Wend. 
274.) 

Andrews,  J.  Section  12  of  article  6  of  the  Constitution 
mentions  the  Superior  Court  of  the  city  of  New  York,  the 
Court  of  Common  Pleas  of  the  same  city,  the  Superior  Court 
of  Buffalo  and  the  City  Court  of  Brooklyn,  and  continues  them 
in  existence  by  express  constitutional  mandate.  Section  13  is 
as  follows:  "Justices  of  tiie  Supreme  Court  shall  be  chosen 
by  the  electors  of  their  respective  judicial  districts.  Judges 
of  all  courts  mentioned  in  the  last  preceding  section  shall  be 
chosen  by  the  electors  of  the  cities  respectively  in  which  said 
courts  are  instituted.  The  official  terms  of  the  said  justices 
and  judges  who  shall  be  elected  after  the  adoption  of  this 
article  shall  be  fourteen  years  from  and  including  the  first  day 
of  January  next  after  their  election.  But  no  person  shall  hold 
the  office  of  justice  or  judge  of  any  court  longer  than  until  and 
including  the  last  day  of  December  next  after  he  shall  be 
seventy  years  of  age." 

The  question  presented  is  whether  the  limitation  of  age  con- 
tained in  this  section  applies  to  justices  of  the  peace.  That  it 
does  so  apply  has  been  determined  by  the  judgment  now  under 
review.  The  same  question  was  considered  by  the  General 
Term  of  the  fourth  department  in  the  case  of  People  v. 
Dohring  (2  Supr.  Ct.  Rep.  458),  and  was  determined  the  other 
way.  The  Dohring  case  was  decided  in  18^3,  and  the  question 
now  presented  for  the  first  time  in  this  court,  has  never,  so  far  as 
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we  can  ascertain,  been  considered  in  the  courts  below,  except  in 
that  case  and  the  one  now  before  ns,  which  was  first  decided 
at  Special  Term  in  January,  1884:.  It  has  come  to  the  knowl- 
edge of  the  court  from  official  sources  that  since  the  adoption 
of  the  present  judiciary  article  of  the  Constitution  many  persons 
in  different  parts  of  the  State  have  been  elected  justices  of  the 
peace,  who  have  served  after  having  attained  the  age  of  sev- 
enty years,  some  having  been  elected  before,  and  others  after 
they  had  reached  that  age.  The  question  is  therefore  impor- 
tant, not  only  because  it  involves  the  interpretation  of  a  consti- 
tutional provision,  but  also  for  the  reason  that  it  practically  af- 
fects important  public  and  private  interests. 

The  policy  of  fixing  by  constitutional  provision  a  limitation  of 
age  to  judicial  service,  first  established  in  this  State  in  respect  to 
the  chancellor  and  judges  of  the  Supreme  Court  by  the  Constitu- 
tion of  1822,  and  abandoned  in  the  Constitution  of  1846,  was 
re-established  by  the  judiciary  article  of  1869,  primarily  with 
reference  to  the  terms  of  those  judges,  which  by  the  same  article 
had  been  extended  to  the  period  of  fourteen  years  (Foloee,  J., 
People  V.  Gardner  J  45  N.  Y.  819).  On  this  ground  it  was 
claimed  in  the  case  of  People  v.  Brundage  (78  N.  Y.  403), 
that  the  limitation  of  age  in  the  13tli  section  did  not  apply  to 
county  judges,  whose  terms  were  by  the  1 5th  section  fixed  at  six 
years  instead  of  four  years  as  previously  established.  The  court, 
however,  resting  upon  the  broad  language  of  the  restrictive 
clause,  held  that  county  judges  were  included. 

It  is,  however,  we  think,  quite  evident  that  the  limitation 
does  not  apply  to  every  officer  who  is  invested  with  judicial 
power.  It  is  the  "  office  of  justice  or  judge  of  any  court,"  which 
the  clause  declares  shall  not  be  held  by  any  person  beyond  the 
age  specified.  But  the  judicial  function  may  be  vested  in  a 
person,  to  be  exercised  for  certain  purposes  and  on  particular 
occasions,  who  does  not  hold  the  "  office  of  justice  or  judge  of 
any  court,"  within  the  meaning  of  this  clause.  The  Constitu- 
tion itself  furnishes  one  illustration.  The  president  of  the 
senate,  the  senators  and  the  judges  of  the  Court  of  Appeals, 
comprise  the  court  for  the  trial  of  impeachments,  created  by 
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the  first  section  of  the  sixth  article.  But  neither  the  lieuten- 
ant-governor, nor  the  senators,  although  they  act  as  judges  on 
the  trial  of  an  impeachment,  **  hold  the  office  of  justice  or 
judge  of  any  court."  The  office  which  the  lieutenant-go v- 
ernor  holds  is  that  indicated  by  his  title,  and  so  of  the  senators. 
The  judicial  function  which  they  exercise  in  the  particular 
case  is  annexed  to  their  respective  offices.  They  sit  as 
judges  on  the  trial  of  impeachments,  but  they  do  not  hold 
the  office  of  judges  while  acting  as  such.  We  think  it 
plain  that  they  would  not  be  disqualified  from  acting  as 
members  of  the  court  after  attaining  the  age  of  seventy 
years,  under  the  clause  in  the  Constitution  now  in  question. 
Another  illustration  is  furnished  in  the  statutes  creating 
mayor's  courts  in  cities,  by  which  judicial  powers  are 
vested  for  certain  limited  purposes  in  mayors,  and  other  mu- 
nicipal officers.  There  is  such  a  court  in  the  city  of  Hudson, 
and  it  may  be  in  other  cities,  which  is  held  by  the  mayor,  or 
by  the  mayor  in  conjunction  with  other  officers.  The  mayor 
in  these  cases  acts  as  a  judge,  or  magistrate,  but  the  judicial 
function  is  incident  to  the  office  of  mayor.  He  does  not  hold 
the  office  of  judge,  and  if  eligible  to  the  office  of  mayor,  although 
seventy  years  of  age,  ho  may,  we  think,  discharge  the  duties 
connected  with  that  office  after  that  time,  including  the  holding 
of  the  mayor's  court,  without  a  violation  of  the  Constitution. 

Returning  to  the  immediate  point  now  in  judgment  the 
question  recurs :  Does  a  justice  of  the  peace  '"  hold  the  office 
of  justice  or  judge  of  any  court,"  within  the  meaning  of  sec- 
tion 13,  article  6,  of  the  Constitution  ?  This  office  was  not 
created  by  the  Constitution.  Justices  of  the  peace  had  been 
known  to  the  common  law  of  England  for  a  century  and  a  half 
before  America  was  discovered.  They  were  in  their  original 
institution  mere  conservators  of  the  peace,  exercising  no  judi- 
cial function.  It  is  said  in  Burn's  Justice  (vol.  3  [19th  ed.], 
p.  4),  that  by  the  statute  1  Edw.  HI,  which  is  the  first  statute 
that  ordains  the  assignment  of  justices  of  the  peace  by  the 
king's  commission,  "  they  had  no  other  power  but  only  to 
keep  the  peace."     But  from  time  to  time  their  powers  were 
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enlat^ged,  and  tliey  came  to  constitute  a  very  important  agency 
in  the  administration  of  local  government  in  England.  They 
discharged  a  great  variety  of  duties  connected  with  the  support 
of  the  poor,  tlie  reparation  of  highways,  the  imposition  and 
levying  of  parochial  rates  and  other  local  affairs.  (See  enumera- 
tion in  Stat.  16,  Geo.  II,  chap.  18.)  They  were  invested  with 
judicial  powers  for  the  first  time  (it  seems)  by  the  statute  34, 
Edw.  Ill,  chap.  1,  which  gave  them  power  to  try  felonies,  but 
then  only  when  two  or  more  acted  together,  and  not  singly, 
and  it  is  said  by  Blackstone  (vol.  1,  p.  349),  "  they  then  ac- 
quired the  more  honorable  appellation  of  justices."  I  do  not 
find  that  they  ever  exercised  in  England  jurisdiction  in  civil 
causes. 

The  office  of  justice  of  the  peace  was  brought  here  by  the 
English  colonists.  From  the  earliest  colonial  period  it  has 
existed  in  this  country.  By  the  Code  known  as  "  the  Duke's 
Laws  "  for  the  government  of  the  colony  of  New  York,  pro- 
mulgated in  1665,  justices  of  the  peace  were  commissioned  for 
the  towns  in  the  province,  with  the  same  powers  as  in  England. 
The  judicial  establishment  created  by  "  the  Duke's  Laws,"  com- 
prised a  local  court  in  each  town,  with  jarisdiction  of  actions  of 
debt  and  trespass  under  £5,  to  be  held  by  the  constable  and 
overseers  of  the  town  ;  a  court  of  sessions  for  each  of  the  three 
ridings,  and  a  court  of  assize  for  the  whole  province.  Jus- 
tices of  the  peace  were  entitled  to  sit  as  members  of  the  court 
of  sessions  and  the  court  of  assize,  but  not  of  the  town  courts. 
In  1691  the  judicial  system  was  reorganized  by  an  act  of  the 
colonial  legislature.  By  that  act  the  town  courts  were  changed 
into  courts  of  justice  of  the  peace,  to  bo  held  by  one  justice  and 
two  freeholders.  It  was  not  until  1737  that  a  justice  of  the  peace 
was  empowered  singly  to  hold  a  court  for  the  trial  of  actions. 
(See  Monograph  upon  the  Courts  in  this  State  by  Chief  Judge 
Daly,  preface  1  E.  D.  Smith's  Kep. ;  also  3  Daly's  Rep.,  App.) 
But  from  the  earliest  colonial  period  until  this  time,  justices 
of  the  peace  here,  as  in  England,  have  been  invested  with  vari- 
ous and  important  functions  connected  with  local  administra- 
tion, quite  independent  of  their  judicial  authority.     A  glance 
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at  the  statutes  will  show  how  important  a  part  these  officers 
have^ad  in  the  administration  of  the  poor  laws,  the  high- 
way acts,  the  adjustment  of  town  charges,  and  indeed  in 
nearly  every  department  of  local  administration.  It  is  im- 
portant to  notice  that  the  judicial  function  exercised  by  jus- 
tices of  the  peace  was  a  graft  upon  their  original  authority,  and 
that  the  enlargement  of  their  powers  has  not  been  in  this  direc- 
tion alone,  but  that  by  gradual  accretion  they  have  come  to 
constitute  a  most  important  factor  in  the  corporate  administra- 
tive life  of  towns  and  counties.  The  gradual  growth  of  their 
powers  and  functions  furnishes  a  good  illustration  of  the  man- 
ner in  which  institutions  grow  up  and  adapt  themselves  to  the 
changing  conditions  and  demands  of  society,  until  they  are 
brought  to  subserve,  in  the  most  eifective  way,  the  public  in- 
terests. 

We  have  failed  in  the  purpose  of  this  brief  historical  refer- 
ence to  the  origin  and  growth  of  the  office  of  justice  of  the 
peace,  unless  it  shows  how  widely  it  differs  in  the  circumstances 
of  its  institution  and  development,  and  in  the  variety  of  its 
functions,  from  the  office  of  judge  of  an  ordinary  court.  We 
know,  from  observation,  that  justices  of  the  peace  are  not  in 
common  speech  knuwn  as  judges,  but  are  uniformly  called  by 
the  distinctive  title  of  their  office.  Unqucstiouably  their  juris- 
diction as  a  tribunal  for  the  trial  of  small  causes  is  now  the  most 
important  of  their  functions,  but  they  have  never  lost  their 
character  as  administrative  officers,  and  in  this  respect  they 
occupy  a  position  and  character  and  exercise  powers  unique, 
and  in  many  respects  quite  dissimilar  to  those  exercised  by 
other  judicial  officers. 

An  examination  of  other  sections  in  the  judiciary  article 
throws  light  upon  the  construction  of  the  13th  section,  and  fur- 
nishes strong  ground  for  an  inference  that  justices  of  the  peace 
were  not  intended  to  be  included  within  the  restrictive  clause. 
In  provisions  intended  to  apply  to  judges  or  justices  of  inferior 
courts,  and  also  to  justices  of  the  peace,  the  latter  are  specially 
mentioned  by  their  name  of  office,  and  their  inclusion  is  not 
left  to  inference  from  general  words.     The  eleventh  section  of 
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the  sixth  article,  after  prescribing  how  judges  of  the  Court  of 
Appeals  and  of  the  Supreme  Court  may  be  removed,  proceeds 
as  follows :  "All  judicial  officers,  except  those  mentioned  in  this 
section  and  except  justices  of  the  peace  and  judges  and  justices 
of  inferior  courts,  not  of  record,  may  be  removed,'"  etc.  The 
same  language  is  repeated  in  section  18:  "^Justices  of  the 
peace  and  judges  or  justices  of  inferior  courts,  not  of  record," 
etc.  Justices  of  the  peace  are  in  a  general  sense  judges  of  an 
inferior  court,  but  their  special  designation  in  these  provisions, 
by  the  title  of  their  office,  is  a  recognition  in  the  Constitution 
itself  of  their  peculiar  and  distinctive  character,  and  indicates 
that  they  were  not  intended  to  be  included  within  the  general 
words  "judges  or  justices  of  a  court,"  as  used  in  that  instru- 
ment. The  provision  in  the  13th  section,  that  "no  persou 
shall  hold  the  office  of  justice  or  judge  of  any  court,"  is  to 
be  interpreted  in  the  light  of  the  antecedent  and  subsequent 
sections,  and  so  interpreting  them,  justices  of  the  peace  are 
not,  we  think,  included.  There  are  other  considerations  which 
tend  to  support  this  conclusion.  There  was  no  apparent  reason 
or  policy  for  subjecting  justices  of  the  peace  to  the  limitation 
of  age  applicable  to  the  general  class  of  judges.  Their  terms 
are  short  and  are  left  by  the  amended  judiciary  article  as  they 
were  fixed  by  the  Constitution  of  1846.  It  does  not  appear 
that  any  public  inconvenience  had  resulted  from  the  absence 
of  a  limitation  of  age  applicable  to  these  officers.  Their 
number,  four  in  each  town,  afford  a  reasonable  guaranty 
that  the  public  service  will  not  suffer  by  the  disability  of 
incumbents  arising  from  age,  and  the  easy  means  provided  for 
their  removal  would  subject  the  public,  at  most,  to  only  a  tem- 
porary inconvenience.  It  cannot  be  claimed  that  the  prohibition 
in  the  13th  section  would  have  been  applied  to  justices  of 
the  jpeace,  if  they  alone  had  been  in  the  contemplation  of  the 
f  ramers  of  the  judiciary  article. 

We  are  of  opinion,  for  the  reasons  stated,  that  a  justice  of 
the  peace  does  not  "hold  the  office  of  justice  or  judge  of 
any  court"  within  the  purview  of  the  13th  section.  To 
avoid  misapprehension,  it  may  be  proper  to  say  that  we  do  not 
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intend  to  decide  that  the  prohibition  may  not  apply  to  persons 
in  office,  whose  official  title  is  not  that  of  judge.  If  the  office 
is  a  jndicial  one,  and  is  created  for  the  exercise  by  the  incum- 
bent of  the  judicial  function  —  as  for  example,  a  surrogate, 
quite  other  considerations  would  apply  than  those  which 
appertain  to  the  case  now  before  us.  This  case  rests  upon  the 
dual  character  of  the  office  of  justice  of  the  peace,  the  essential 
distinction  between  his  duties  and  functions  and  those  of  any 
other  judicial  officer,  and  upon  a  discrimination  made  by  the 
Constitution  itself.     (See  Settle  v.  Van  Fvrea,  49  N.  Y.  280.) 

The  order  of  the  General  and  Special  Terms  sliould  be 
reversed  and  the  writ  dismissed. 

A.11  concur. 

Ordered  accordingly. 


Edward  Delahunt  et  al.,  Respondents,  v.  The  -^tna  In- 
surance Company,  of  Hartford,  Connecticdt,  Appellant. 

Defendant  insured  the  plaintiffs,  who  were  common  carriers,  upon  the 
cargo  of  a  canal  boat  during  a  voyage  from  Buffalo  to  New  York.  The 
poHcy  contained  this  condition  :  **  If,  in  consequence  of  ice  or  the  closing 
of  navigation,  the  said  voyage  cannot  be  finished  the  Barae  season,  the 
risk  to  end  at  the  place  and  at  the  time  the  voyage  is  stopped,  three  days 
being  given  to  discharge."  The  boat  was  frozen  in  near  Schenectady 
the  latter  part  of  November,  and  the  captain  and  crew  left  it.  On  the 
2oth  of  that  month  the  canal  commissioners  passed  a  resolution  that 
the  canal  be  closed  December  5.  The  river  remained  open,  and  on  De. 
cember  7  the  State  officers  cut  a  channel  through  the  ice  in  the  canal, 
and  the  boat  was  towed  to  Albany,  where,  after  it  was  "  hitciied  on 
to  a  steamboat/'  to  be  taken  to  New  York,  and  while  lying  at  the 
dock,  it  sank,  in  consequence  of  an  injury  it  received  after  it  left  the 
canal,  and  not  caused  by  the  ice.  In  an  action  upon  the  policy,  ?ield^ 
that  the  facts  did  not  show,  as  matter  of  law,  that  the  risk  had  termi. 
nated  at  the  time  of  the  loss  ;  that  the  condition  in  the  policy  had  refer- 
ence to  an  event  which  should  actually  end  the  voyage  for  the  season  — 
not  to  a  temporary  difficulty  which  could  be  overcome. 

The  insurance  was  by  entries  in  a  book  accompanying  an  open  policy  of 
insurance,  which,  by  its  terms,  required  defendant  to  indemnify  the  per- 
sons whose  names  shall   be  indorsed   thereon  **aB  owner,  advancer  or 
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commoQ  carrier/'  or  entered  in  a  book  kept  for  that  par  pose.  The 
policy  also  authorized  an  assignment  of  the  policy  upon  giving  defend- 
ant notice.  With  each  entry  of  insurance  in  the  book  a  certificate  was 
delivered  to  the  insured,  by  its  terms  making  any  loss  upon  the  risk 
specified  therein  payable  to  plaintiffs  or  order.  Two  of  the  certificates 
were  assigned  to  the  owners  of  the  cargo,  to  secure  their  interests;  the 
other,  with  the  bill  of  lading,  to  a  bank,  to  secure  a  draft  discounted 
for  plaintiffs;  one  of  the  owners  procured  additional  insurance,  and 
after  the  loss  collected  the  same.  Plaintiffs  made  advances  to  the 
captain  of  the  boat  on  account  of  freight  and  also  for  expenses  in  get- 
ting the  property  through.  By  an  agreement  between  the  plaintiffs  and 
tbe  owners,  the  former  became  entitled  to  the  certificates  before  suit 
brought,  and  thereafter  they  were  returned  to  them  and  were  produced 
on  trial.  Held,  that  plaintiffs  were  entitled  to  recover  for  the  advances 
made  and  for  their  liability  to  the  owners  as  reduced  by  the  insurance 
collected. 
The  assignments  of  the  certificates  were  without  notice.  Beld,  that  said 
certificates,  by  their  terms,  gave  consent  to  an  assignment  of  an  interest 
under  the  policy,  and  when  transferred  gave  to  the  transferee  a  right  to 
recover  under  them  in  case  of  loss  ;  that  as  the  assignments  here  were 
as  collateral  security  when  tlie  objects  of  the  transfers  were  accom- 
plished, the  insurer's  liability  did  not  cease,  but  they  remained  liable  to 
plaintiffs  to  the  amount  of  their  interest ;  i.  6.,  the  advances  and  the  im- 
paired value  of  the  insured  property. 

(Argued  December  1,  1884;  decided  January  20,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  April  8,  1882,  which  affirmed  a  judgment  in 
favor  of  plaintiffs,  entered  on  a  verdict.  {Mem,  of  decision 
below,  26  Ilun,  668.) 

This  action  was  upon  a  i>olicy  of  marine  insurance. 

The  material  facts  are  stated  in  the  opinion. 

James  Humphrey  for  appellant.  The  policy  must  be  con- 
strued according  to  its  terms  and  the  evident  intent  of  the 
parties,  to  be  gathered  from  the  language  used,  and  the  court 
cannot  extend  the  risk  beyond  what  is  fairly  within  the  terras 
of  the  policy.  (2  Pars.  Cont.  357 ;  Wood  on  Ins.  143,  §§  57, 
59,  67 ;  Pearson  v.  Com,  Lis.  Co.^  L.  R,  1  App.  Cas.  498 ; 
rh<£nix  Ills,  Co,  V.  Slaughter,  12  Wall.  [U.  S.]  404.) 
Whenever  the  voyage  insured  is  abandoned  or  broken  up  by  a 
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peril  not  insured  against,  the  insurance  ceases.  {Brmon  v. 
Viffne^  12  East,  283 ;  2  Pais.  Cont.  367 ;  Sherwood  v.  Mercan- 
tile Mut.  Im.  Co.y  66  N.  Y.  630.)  Tlie  plaintiffs  cannot  re- 
cover in  this  action,  because  they  are  not  the  parties  in  in- 
terest. (Code,  §  419.)  They  cannot  maintain  this  action  as 
"trustees  of  an  express  trust."  (Code,  §  449;  Greenfield  v. 
Mutual  Ins,  Co.^  47  N.  Y.  430.)  Tlie  assignment  of  the  in- 
surance is  effected  by  the  indorsement  and  delivery  of  the 
certificate  which  vests  in  the  assignee  and  holder  the  entire 
interest,  legal  and  equitable,  to  the  insurance.  This  is  so 
whether  made  with,  or  without  the  consent  of  the  insurer. 
(1  Wait's  Act.  &  Def.  371 ;  Josad  v.  WiUiatnsburgh  Ins.  Co., 
3  Hill,  88 ;  Smith  v.  Saratoga  Ins.  Co.,  id.  508 ;  JV.  F.  Z. 
Ins.  Co.  V.  Flock,  3  Md.  341;  3  Mass.,  558;  1  Johns.  Cas. 
373;  3  Black,  402.)  The  policy  of  insurance  having  been  as- 
signed before  the  loss  and  without  notice  to  the  defendant, 
the  company  was  not  by  its  terms  bound  to  pay  any  loss 
upon  it.  (2  Pars.  Cont.  355 ;  Lazarus  v.  Com.  Ins.  Co,, 
5  Pick.  81;  Ins.  Co.  v.  Trash,  8  Phila.  32;  Shotwell  v.  Jef- 
ferson Ins.  Co.,  5  Bosw.  247 ;  1  Hill,  497 ;  67  Penn.  St.  373.) 
There  was  no  waiver  of  this  notice  by  defendant.  {Devens  v. 
Merchant  Ins.  Co.,  83  N.  Y.  169.)  The  defendant's  objec- 
tions to  the  admission  of  evidence  were  well  taken,  and  the  over- 
ruling them  was  error.  The  meaning  of  the  word  "bones" 
contained  in  the  certificate  could  not  be  enlarged  or  explained 
by  the  proof  given.  {Harris  v.  Tumhridge,  83  N.  Y.  100.) 
A  motion  for  nonsuit  may  properly  be  granted  at  the  close  of 
the  defendant's  evidence.  {Rudd  v.  Davis,  3  Hill,  287; 
affirmed  7  id.  529;  Wliceler  v.  Bucknian,  51  K  Y.  391; 
People  V.  Cook,  8  id.  67,  74.)  There  is  no  presumption  that 
other  evidence  than  what  appeared  in  the  case  was  given. 
{Perkins  v.  IliU,  56  N.  Y.  87.) 

jE  C.  Sprague  for  respondent.  The  facts  proved  were 
clearly  sufficient  to  establish  notice  within  the  provision  of  the 
policy.  {Bennett  v.  Lycoming  Mut.  Ins.  Co.,  67  N.  Y.  274.) 
The  action  of  the  company  was  a  waiver  of  any  defects  in  the 
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notice.  (Keeiiey  v.  Home  Ins.  Co.^  71 N.  Y.  396  ;  Pratt  v.  N. 
7.  a  his.  Co.,  56  id.  505 ;  Bush  v.  Westchester  F.  Lis.  Co.,  2 
Thoinp.  &  Crook,  629.)  As  the  case  does  not  assume  to  con- 
tain all  the  evidence  produced  upon  the  trial,  it  will  be  pre- 
sumed that  there  was  evidence  sufficient  to  sustain  the  denial 
of  a  nonsuit.  {Mahoney  v.  People,  3  Hun,  202 ;  DalzeL  v. 
Raw,  1  Thomp.  &  Crook,  4.)  Evidence  as  to  the  meaning  of 
the  word  bones  was  clearly  competent.  {Lawrence  v.  Maxwell, 
53  K  Y.  21;  Whart.  on  Ev.,  §  961,  note  3961  a.)  The 
custom  of  trade  as  shown  was  admissible.  (Phillips  on  Ins., 
§  460.) 

Danforth,  J.  The  plaintiffs  were  common  carriers,  and  the 
policy  in  question  was  issued  to  them  under  the  name  of  E.  Dela- 
hnnt  &  Co.  It  took  effect  on  the  3d  and  7th  of  November,  1873. 
In  terms  it  covered  the  cargo  of  the  boat  "  James  Maloney," 
during  a  voyage  from  Buffalo  to  New  York,  but  contained  a 
provision  "  that  if  in  consequence  of  ice  or  the  closing  of  nav- 
igation, the  said  voyage  cannot  be  finished  the  same  season,  the 
risk  to  end  at  the  place,  and  at  the  time  the  voyage  is  stopped, 
three  days  beino:  given  to  discliarge." 

Ice  formed,  and  the  boat  was  frozen  in  three  or  four  miles 
west  of  Schenectady  during  the  latter  part  of  November,  and 
the  captain  and  crew  left  the  boat;  On  the  25th  of  that  month, 
the  canal  commissioners,  by  resolution,  determined  that  the 
canals  of  tiie  State  "  be  closed  on  Friday,  December  5th."  On 
the  7th  of  December,  however,  the  State  officers  in  charge 
opened  the  canal  by  letting  in  water  and  cutting  a  channel 
through  the  ice,  and  the  "Maloney,"  with  other  boats,  was 
towed  by  a  tug  to  Troy,  and  thence  down  the  river  to  Albany. 
It  was  there  "hitched  on  to  a  steamboat,"  to  be  taken  to  New 
York,  but  before  starting,  and  while  lying  at  the  dock,  it  car- 
eened over  and  sank.  That  a  loss  then  occurred  is  not  dis- 
pute<l,  but  the  defendant  contended  at  the  trial,  that  by  reason 
of  the  above  circumstances  the  event  had  already  happened, 
which  by  the  clause  quoted  terminated  the  risk,  and  asked  the 
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court  to  80  hold  as  matter  of  law,  and  nonsuit  the  plaintiff. 
This  was  declined,  and  the  defendant  excepted.  We  think  the 
exception  cannot  be  sustained.  The  defendant  undertook  to 
bear  the  perils,  not  only  of  the  canal,  but  of  the  river,  and  in 
framing  the  clause  in  question  must  be  deemed  to  have  had  in 
view  such  event  as  would  prevent  the  boat  passing  over  either, 
and  not  a  temporary  difficulty  which  could  be  overcome.  The 
insured  had  a  right,  and  it  was  their  duty,  to  make  every  effort 
to  continue  the  voyage,  notwithstanding  the  formation  of  ice 
and  the  obstruction  of  the  boat  by  it.  The  river  was  open. 
The  season  for  its  navigation  had  not  closed,  and  a  qualification 
of  the  policy  so  restrictive  of  the  rights  of  the  insured,  and 
prejudicial  to  the  interests  of  commerce  as  that  contended  for 
by  the  appellant,  should  not  be  allowed  in  the  absence  of  terms 
which  will  bear  no  other  rational  interpretation.  Here,  as  the 
verdict  of  the  jury  shows,  no  damage  to  the  boat  was  occasioned 
by  the  ice,  and  the  cause  of  its  destruction  was  injury  received 
after  it  had  escaped  from  its  control  and  any  danger  from  that 
source.  Moreover,  its  arrival  in  safety  at  the  open  water  of  the 
river  where  "it  sprung  a-leak,"  was  a  practical  demonstration 
that  the  completion  of  the  voyage  was  not  prevented  by  the  ice 
nor  the  resolution  of  the  commissioners  that  the  canals  bo  closed. 
There  was,  therefore,  no  inability  to  finish  the  entire  voyage, 
nor  was  it  in  fact  stopped  save  by  a  peril  against  which  the  de- 
fendant had  undertaken  to  indemnify.  But  if  the  defendant 
thought  otherwise,  it  was  entitled  to  nothing  more  than  a  sub- 
mission of  the  question  to  the  jury  as  one  of  fact.  {Sherwood 
V.  Mercantile  Ins.  Co.y  66  N.  Y.  630.)  This  was  not  refused. 
No  doubt  the  defendant  might  have  made  an  obstruction  of  the 
boat  by  ice  for  any  fixed  or  definite  period,  or  the  official  ac- 
tion of  the  canal  board,  events  upon  the  mere  happening  of 
which  the  risk  should  cease.  Ilad  it  done  so,  the  argument  of 
its  counsel  would  have  greater  force.  As  its  undertaking 
reads,  neither  circumstance  derogates  from  its  obligation  unless 
by  reason  of  it  the  voyage  could  not  be  pursued  the  same  sea- 
son. We  have  already  seen  tliat  such  effect  did  not  follow 
either  event. 
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It  was  also  urged  by  the  defendant  as  a  ground  of  nonsuit 
"that  tlie  plaintiffs  were  not  the  owners  of  the  policy  and  in- 
surance upon  which  this  action  is  brouglit,  at  the  time  of  its 
commencement,  and  are  not  now  the  owners  thereof,  or  entitled 
to  maintain  this  action."  The  terms  of  the  policy  require  the 
defendant  to  indemnify  the  persons  whose  names  shall  be  in- 
dorsed thereon  "as  owner,  advancer,  or  common  carrier  on 
goods,"  etc., on  boat, " from  place  to  place  as  indorsed"  on  the 
policy  or  in  a  book  kept  for  that  purpose,  and  declares  that 
"  this  policy  may  be  assigned."  No  names  or  other  indorse- 
ments appear  upon  the  policy,  but  with  the  policy  a  book  was 
issued  by  the  defendant,  referring  to  it,  and  in  substance  do- 
claring  insurance  on  account  of  E.  Delahunt  &  Co.,  and  stating 
the  time,  boat,  and  trip  as  above  mentioned,  describing  the 
property  insured  as  "oats" and  " bones,"  the  amount  on  each 
and  the  premiums.  The  plaintiff,  Delahunt  &  Co.,  paid  the  pre- 
miums, received  the  policy  and  book,  and  three  certificates  bear- 
ing even  date  with  the  entries  in  the  book,  the  first  of  which, 
so  far  as  material  to  any  question  before  us,  is  in  these  words : 
"  This  certifies  that  E.  Delahnnt  &  Oo.  insured  under  and  sub- 
ject to  the  conditions  of  policy  No.  8  (Risk  No.  1923),  issued 
by  the  -^tna  Insurance  Company,  Hartford,  in  the  sum  $4,500 
in  board  cargo  of  boat  '  J.  Maloney,'  on  oats,  $3,500,  at  and 
from  Buffalo  to  New  York,  $1,000,  at  and  from  Troy  to  New 
York.  Loss,  if  any,  payable  to  E.  Delahunt  &  Co.  or  order, 
and  return  of  this  certificate. 

"  Countersigned  at  Buffalo,  N.  Y.,  this  3d  day  of  November, 
1873." 

The  second  is  upon  "  oats,"  the  third  on  "  bones,"  but  except 
in  these  particulars  and  the  amount  of  insurance,  are  similar 
to  the  first.  The  shipping  bill  ran  from  the  master  of  the  boat 
to  the  plaintiffs,  and  notice  thereon  to  the  consignee  described 
the  property  as  pledged  to  the  Farmers  and  Mechanics'  National 
Bank  of  Buffalo,  as  collateral  security  for  an  accompanying 
draft  of  $730.48,  and  that  upon  payment  of  the  draft  the  claim 
of  the  bank  would  cease.  The  bill  of  lading  and  the  certificate 
of  $1,000  were  also  indorsed  over  to  the  bank  as  security ;  the 
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certificate  of  $4,600  covering  "  oats,"  was  assigned  to  Worth- 
ington,  the  one  covering  "bones"  to  Mr.  Wannemacher,  to  pro- 
vide for  their  respective  interests  in  the  property.  Worthing- 
ton  procured  additional  insurance  on  the  oats,  and  after  the  loss 
realized  therefrom  $4,315.02. 

At  the  time  of  shipment  the  plaintiffs  advanced  to  the 
captain  of  the  boat  $733.48  on  account  of  freight,  and  the  same 
was  noted  on  the  bill  of  lading.  They  also  advanced  on  ac- 
count of  expenses  in  getting  the  property  through  $97.  By 
an  arrangement  between  Wannemacher  and  the  plaintiffs,  and 
Worthington  and  the  plaintiffs  before  this  action  was  com- 
menced, tiie  plaintiffs  became  entitled  to  the  certificates  which 
those  parties  held,  and  they  were  subsequently,  although  not 
until  after  suit  brought,  returned,  and  they  produced  them  on 
the  trial.  The  case  was  submitted  to  the  jury  as  one  in  which 
the  plaintiffs,  if  entitled  to  any  thing,  might  recover  for  the  ad- 
vances made  and  for  their  liability  to  Wannemacher,  as  the 
owner  of  the  bones  for  loss  incurred  on  that  property,  and  to 
Worthington  the  owner  of  the  oats,  for  the  residue  of  loss  on 
them.  The  verdict  rendered  was  for  $1,700  and  interest,  in 
all  $2,311.70.  The  defendant's  counsel,  at  the  close  of  the 
charge,  asked  "  the  court  to  charge  that  they  (the  plaintiffs) 
cannot  recover  the  advances  made  or  any  interest  they  had  in 
the  property."  The  trial  judge  declined  to  do  so,  and  an  ex- 
ception was  taken.  Upon  this  appeal  no  point  is  made  upon 
that  exception,  and  the  argument  for  the  appellant  turns  upon 
the  ground  stated  in  the  motion  for  a  nonsuit,  or  as  it  is  now 
framed  by  its  counsel,  that  "  the  plaintiffs  are  not  the  parties  in 
interest." 

It  is  conceded  by  the  appellant  that  the  contract  of  insurance 
was  with  the  plaintiffs.  The  question  raised  by  its  counsel 
relates  to  the  effect  of  the  certificates.  They  refer  to  the  pol- 
icy, adopt  its  provisions,  and  are  eufoi'ceable  only  according  to 
its  terms.  In  substance  they  embody  consent  of  the  insurers 
to  an  assignment  by  the  assured  of  an  interest  under  the  policy, 
and  when  transferred  by  the  latter,  entitle  the  indorsee  in  case 
of  loss  to  recover  under  them.     The  transfers,  in  this  case,  were 
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as  collateral  security,  aud  when  the  debt  was  paid,  or  the  purpose 
for  which  the  transfer  was  made  accomplished,  the  liability  of 
the  insurers  under  their  contract  did  not  necessarily  cease,  but 
continued.  In  any  event,  it  is  damage  sustained  by  the  party 
insured,  and  not  by  the  indorsee  or  party  appointed  to  receive 
the  money  that  is  recoverable  from  the  insurers.  This,  upon  the 
principle  that  a  general  policy  on  goods  is  sufficient  to  cover  the 
interest  of  carriers  on  property  intrusted  to  their  care,  would  in- 
clude dama<i^e  done  to  such  property  by  the  perils  insured 
against,  and  for  which  they  were  bound  to  make  compensation 
to  the  owners,  and  also  freight  and  other  expenses  incurred  by 
them.  In  the  case  before  us  the  plaintiffs  are  the  parties  insured. 
The  amount  otherwise  due  upon  the  policy  has,  it  is  true,  been 
reduced  by  money  received  from  other  insurance  on  the  prop- 
erty. It  has  been  applied  to  that  purpose,  and  so  their  liability 
as  carriers  has  been  diminished.  But  the  freight  and  advances 
belong  to  them,  and  they  remained  interested  in  the  policy,  not 
only  to  the  amount  of  those  items,  but  for  the  impaired  value  of 
the  insured  property.  So  far  as  the  freight  and  advances  are 
concerned,  they  are  the  parties  in  interest,  and  as  to  the  resi- 
due, they  were  at  least  proper  parties  plaintiff  {Eaton  v.  Alger^ 
47  N.  Y.  345),  even  if  they  were  to  be  regarded  only  as 
equitable  trustees  for  the  other  parties  for  the  amount  un- 
paid. 

It  is  also  argued  by  the  appellant  that  the  policy  was 
assigned  before  loss,  and  without  notice  to  the  defendant,  and 
hence  is  void  under  a  condition  of  the  policy,  which  requires 
such  notice  to  be  given.  The  evidence  discloses  no  assign- 
ment of  the  policy.  The  plaintiffs  at  all  times  continued 
to  be  its  owners,  subject  to  the  interest  acquired  by  the 
assignees  of  the  certificates.  So  far  as  those  instruments  af- 
fected the  title,  the  defendant  was  not  entitled  to  notice, 
because  by  the  form  in  which  they  were  issued  the  loss  was 
made  payable  to  such  person  as  the  insured  should  appoint. 

We  think  no  error  was  committed  in  the  reception  of  evi- 
dence, and  that  the  learned  judge  properly  directed  the  jury 
to    inquire  whether  the  boat   was  navigated   with  ordinary 
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care  and  skill.  That  the  defendant  was  liable  to  some  one 
on  its  contract  is  apparent  from  the  evidence,  and  no  rule 
of  law  was  violated  by  sustaining  the  verdict  of  the  jury  in 
favor  of  these  plaintiffs. 

The  judgment  should  therefore  be  affirmed. 

All  concur,  except  Rugbk,  Ch.  J.,  and  Rapallo,  J.,  dis- 
senting. 

Judgment  affirmed. 


James  H.  Coleman,  Respondent,  v.  Alfred  B.  Bbaoh,  Ap- 
pellant. 

The  rule  governing  controversies  between  grantor  and  grantee,  by  which 
the  language  of  a  conveyance  is  required  to  be  taken  most  strongly  against 
the  grantor,  has  no  application  when  the  dispute  occurs  between  parties 
claiming  under  the  same  conveyance. 

If  it  is  the  clear  intent  of  the  grantor  that  apparently  inconsistent  provi- 
sions  of  a  conveyance  shall  all  stand,  such  limitations  upon  and  interpre- 
tations of  the  literal  signification  of  the  language  used  will  be  imposed 
as  will  give  effect  if  possible  to  all  of  the  provisions. 

De  P.  executed  to  the  wife  of  his  son  a  deed  containing  words  sufficient 
and  appropriate  to  convey  an  absolute  fee.  The  deed,  however,  declared 
that  it  was  made  by  way  of  advancement  to  be  charged  against  the  share 
of  the  son  in  the  grantor's  estate,  and  to  enable  the  grantee  to  sell  and 
convey  in  fee  simple  if  she  should  desire  so  to  do.  It  also  contained  a 
covenant  upon  the  part  of  the  grantee,  that  upon  sale  by  her  she  should 
cause  the  proceeds  to  be  properly  invested,  and  at  her  decease  the 
premises,  or  the  principal  realized  from  a  sale,  should  be  conveyed  to 
the  issue  of  her  marriage  with  the  grantor's  son  living  at  the  time  of 
her  decease  or  their  legal  representatives.  The  grantee  died  without  ha  v. 
ing  sold  the  real  estate  so  conveyed,but  leaving  a  will  by  which  she  devised 
the  same  to  her  son,  with  power  to  her  executor  to  sell  and  convey.  In  an 
action  to  compel  specific  performance  of  a  contract  to  purchase  said  real 
estate  plaintiff  claimed  under  a  conveyance  from  said  executor.  Held  that 
under  said  deed  the  grantee,  took  only  a  life  estate,  with  remain- 
der in  fee  to  the  issue  of  her  marriage,  and  with  power  in  the  grantee 
to  seU  and  convey ;  that  said  power  was  general  but  neither  imperative 
nor  beneficial,  it  being  simply  in  trust  to  be  exercised  in  the  discretion  of 
the  donee ;  that  said  power  could  not  be  delegated,  but  it  and  the  trust 
connected  therewith  terminated  with  the  death  of  said  donee,  and  there- 
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upon  the  real  estate  went  to  the  remainderman ;  and  that  therefore  plaint- 
IfiTs  title  was  defective  and  justified  defendant  in  refusing  to  accept  the 
conveyance. 

(Argued  December  1,  1884  ;  dedded  January  30,  1885.) 

Appeal  from  judgment  of  the  Q-eneral  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  in  favor  of  the  defend- 
ant, entered  upon  an  order  made  November  10,  1882,  which 
directed  judgment,  upon  £|  case  submitted  without  argument, 
requiring  defendant  to  specifically  perform  a  contract  for  the 
purchase  of  certain  real  estate. 

Plaintiff  claimed  title  under  a  conveyance  from  John  IL 
Livingston  as  executor  of  the  will  of  Mary  Livingston  De 
Peyster.  In  1871  and  1874,  J.  Watts  De  Peyster  executed 
two  deeds,  purporting  to  convey  the  property  in  question.  The 
deeds  were  to  said  Mary  Livingston  De  Peyster,  wife  of  the 
son  of  the  grantor.  The  granting  parts  were  in  the  usual  form 
of  bargain  and  sale,  for  a  moneyed  consideration  expressed, 
save  as  hereinafter  stated.  The  deed  executed  in  1871,  after 
a  description  of  the  premises,  contained  these  clauses  : 

"It  being  understood  by  and  between  the  parties  hereto  that 
this  conveyance  is  made  by  way  of  advancement  to  be  chaiged 
against  the  share  of  said  Colonel  Frederick  De  Peyster,  Junior, 
his  heirs-at-law  and  next  of  kin,  out  of  the  estate  of  said  J. 
Watts  De  Peyster  after  his  decease.  Together  with  all  and 
singular  the  tenements,  hereditaments  and  appurtenances  thej'e- 
unto  belonging  or  in  any  wise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues  and 
profits  thereof ;  and  also,  all  the  estate,  right,  title,  interest, 
dower  and  right  of  dower,  property,  possession,  claim  and 
demand  whatsoever,  as  well  in  law  as  in  equity,  of  the  said 
parties  of  the  first  part,  of,  in  or  to  the  above  described  prem- 
ises, and  every  part  and  parcel  thereof,  with  the  appurtenances. 
To  have,  and  to  hold,  all  and  singular,  the  above-mentioned 
and  described  premises,  together  with  the  appurtenances,  unto 
the  said  party  of  the  second  part,  her  heirs  or  assigns,  forever. 

"  And  it  is  hereby  declared  that  this  deed  is  made  to  enable 
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the  said  party  of  the  second  part,  to  sell  and  convey  in  fee 
simple  the  above  premises  if  she  shall  desire  to  do  so.  And 
the  party  of  the  second  part  accepting  this  conveyance  hereby 
covenants  to  and  with  the  party  of  the  first  part  that  upon  a 
sale  and  conveyance  by  her  of  the  said  premises  she  will  cause 
the  proceeds  of  such  sale  to  be  properly  invested  in  good  per- 
sonal securities  or  in  improved  real  estate,  and  at  her  decease  that 
the  said  premises  or  the  principal  only  which  may  be  realized 
by  her  from  a  sale  thereof  shall  be  conveyed  to  the  children 
bom,  and  that  may  be  born  of  her  marriage  with  the  said  Col- 
onel Frederick  De  Peyster,  Junior,  and  living  at  the  time  of 
her  decease,  or  their  legal  representatives." 

Similar  provisions  were  contained  in  the  other  deed. 

Mary  L.  De  Peyster  died  in  1876,  leaving  her  surviving  a 
son,  fourteen  years  of  age,  her  only  heir  at  law,  and  issue  of  her 
marriage  with  Frederick  De  Peyster,  Jr.,  who  died  before  her. 
She  left  a  will  by  which  she  devised  all  her  real  estate  to  her 
said  son,  with  power  to  her  executor,  who  was  also  appointed 
guardian  of  the  son,  to  sell  and  convey,  and  to  reinvest  the  pro- 
ceeds in  his  discretion ;  said  executor  sold  and  conveyed  the 
real  estate  in  question  to  one  Carpenter,  who  conveyed  the  same 
to  plaintiff. 

Jacob  F.  MiUer  for  appellant.  The  acceptance  of  a  deed 
and  enjoyment  of  the  estate  granted  estops  the  grantee  and 
all  persons  claiming  under  him  from  denying  his  covenants, 
and  from  denying  that  the  seal  attached  is  his  as  well  as  that 
of  the  grantor.  {Roders  v.  Eagle  F.  Ins,  Co.^  9  Wend.  618  ; 
Trotter  v.  Hughes^  2  Kern.  74 ;  Belmont  v.  Comam.^  22  N.  T. 
438 ;  Spavldmg  v.  HaMeribeck^  35  id.  206  ;  Fairfield  v.  Lynchy 
10  J.  &  S.  277 ;  Munsm  v.  Deyert,  56  How.  Pr.  335  ;  Bowm 
V.  Becky  94  N.  Y.  86  ;  Lord  Lovdaces  Caae,  Sir  Wm.  Jones, 
268 ;  BaU  v.  BuntersviUey  4  D.  &  E.  814 ;    Va^  AUtyne  v. 

Van  81/ycky  10  Barb.  383 ;  Ludlow  v.  Simondy  2  Cai.  Gas.  1 ; 

WUder  v.  BuUerfiddy  50  How.  Pr.  885  ;  Wales  v.  Sherwoody 
52  id.  413.)  The  construction  of  all  deeds  must  be  favorable 
and  as  near  the  minds  and  intents  of  the  parties  as  the  rules  of 
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law  will  admit.  (2  Black.  Com.  379  ;  Parkhurst  v.  Smithy 
Willes,  382;  Earl  of  Clanricard^a  Case,  Hobbart,  277 ;  Oroas- 
ing  V.  Soudamore^  1  Vent.  141 ;  Throckmorton  v.  Tra^^ 
Plowd.  160 ;  OoodtitU  v.  Barley,  Cowper,  600 ;  Jackson  v. 
Blodget,  Iff  Johns.  172 ;  Fish  v.  HiMard,  21  Wend.  654 ; 
Smith  V.  Parkhurst,  4  Atk.  135  ;  Broohnw/n  v.  Kurzman,  94 
N.  Y.  273  ;  SMy  v.  Forbes,  4  Moore,  448  ;  Bridger  v.  Pier- 
son,  45  N".  Y.  604 ;  Jackson  v.  Myers,  3  Johns.  887  ;  Green  v. 
Eldred,  66  N.  Y.  611 ;  Springsteen  v.  Samson,  32  id.  703 ; 
Reynolds  v.  (7.  i^.  /.  (7(?.,  47  id.  606 ;  Dawes  v.  Prentice,  16 
Pick.  435.)  The  construction  should  be  made  upon  the  entire 
deed  and  not  merely  upon  disjointed  parts  of  it.  (2  Black. 
Com.  379  ;  Norris  v.  Beyea,  3  Kern.  383  ;  Sweet  v.  Chase,  2 
Comst.  73  ;  Trustees  of  Auburn  Sem,  v.  EeiUogg,  16  N.  Y.  86 ; 
Tyson  v.  Blake,  22  id.  561 ;  Payler  v.  Hom^rsham,  4  M.  & 
S.  426  ;  Swicky.  Sears,  1  Hill,  17;  Jackson  v.  Beach,  1  Johns. 
Gas.  399 ;  Jackson  v.  Myers,  3  Johns.  394 ;  Miller  v.  II.  ds  St. 
J.  li.  B.  Co.,  90  N.  Y.  430 ;  Barhydt  v.  .EBw,  45  id.  110 ; 
EveriU  v.  EveriU,  29  id.  83  ;  Oxley  v.  Za;i^,  35  id.  348.)  The 
various  parts  of  a  deed  are  to  be  so  construed  that  the  whole 
may,  if  possible,  stand,  vi  res  m/igis  valeat  qitam  pereat. 
(Plowd.  541 ;  Co.  Litt.  1126 ;  Shep.  Touch.  88 ;  Langham  v. 
Sandford,  2  Meriv.  11 ;  Jesson  v.  Wright,  2  Bligh,  56 ;  Mc- 
W'Uliams  v.  MaHin,  12  Serg.  &  R.  269  ;  Rev.  Stat.  [1  Edm.] 
699,  §  2  ;  Browning  v.  Wright,  2  Bos.  &  Pull.  24;  Booth  v. 
Cleveland  Mill  Co.,  74  N.  Y.  21.)  In  order  to  ascertain  the 
intent  of  the  parties,  the  court  will  also  consider  their  particu- 
lar situation,  the  circumstances  attending  the  transaction,  the 
state  of  the  country,  and  thing  granted  at  the  time  of  the  grant. 
{Pray  v.  Pierce,  7. Mass.  381 ;  Salisbury  v.  Andrews,  19  Pick. 
250 ;  Cluimherlain  v.  Crane,  1  N.  H.  564 ;  JReed  v.  Proprie- 
tors of  Locks,  etc.,  8  How.  [U.  S.]  274;  Irwin  v.  United 
Stojtes,  16  id.  513 ;  Derby  v.  EaU,  2  Gray,  243 ;  Sumner 
Y.  WiUiam^,  8  Mass.  162;  Dishon  v.  Porter,  38  Me. 
289 ;  United  States  v.  Appleton,  1  Sumn.  492 ;  Hadden  v. 
Shoutz,  15  111.  581 ;  Louk  v.  Woods,\^.  256.)  Unusual  pro- 
'  visions  in  a  deed  or  other  instrument,   should  receive  spe- 
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cial  attention,  like  written  words  in  an  otherwise  printed 
policy  of  insurance.  (Leech  v.  JUechanica*  Ins.  Co.y  4  Seld. 
351  ;BarperY.  Albany  Mut.  Ine.  Co.,  17  N.  T.  194;  Bab- 
cock  V.  Z.  8.  (&  M.  S.  Ry.  Co.^  49  id.  497 ;  DeLonguemam,  v. 
Trade^merCs  Ins.  Co.^  2  Hall,  589  ;  Ha/rdmg  v.  OVynn^  1  Atk. 
468 ;  Brovm  v.  Higga^  8  Ves.  571 ;  Kemp  v.  Kemp,  5  id.  849 ; 
Trustees  of  Watertovm  v.  Cowen,  4  Paige,  510  ;  Warren  v. 
Mayor,  etc.,  22  Iowa,  351;  Robinson  v.  LeOrand,  65  Ala. 
Ill;  Langmore  y.Brovm,  7  Ves.  1 24;  Jones  v.  Torin,Q  Sim.  868  ; 
Pmny  v.  Turner,  J  5  id.  368 ;  Norris  v.  Beyea,  13  N.  T.  283 ; 
Cole  V.  Hughes,  54  id.  444 ;  Ross  v.  Ada7ns,  28  N.  J.  L.  [4 
Dutch.]  160.)  The  provisions  in  favor  of  the  grandson  being 
contained  in  the  deed  to  his  mother,  she  received  the  lands  im- 
pressed with  such  provisions.  Upon  her  death  these  lands 
passed  immediately  to  him.  The  subject  of  the  grant  could 
not  be  diverted  to  another  purpose.  This  would  be  true  if  he 
took  either  a  legal  or  equitable  interest.  {Trttstees  of  Water- 
town  \.  Cowen,  4  Y2AgQ,5\.0\  Hunter  v.  Trustees  of  Sandy 
HiU,  6  Hill,  407 ;  Warren  v.  May(yr,  etc.,  22  Iowa,  351.)  If 
no  valid  trust  in  his  favor  were  created  by  the  deeds,  then  no 
estate,  legal  or  equitable,  vested  in  Mrs.  DePeystei  as  trustee, 
and  the  title  passed  at  once  to  the  beneficiary,  subject  to  the  life 
estate  of  his  mother,  and  subject  to  a  conversion  of  the  lands  into 
money  under  the  power  of  sale.  {Sdden  v.  VermUyea,  2  Sandf. 
586.)  But  if  no  title  passed  to  the  grandson,  the  covenant  con- 
tained in  the  deeds,  that "  the  said  premises"  shall  be  conveyed  to 
the  grandson,  was  and  is  enforceable  in  equity.  The  grantee's 
-  enjoyment  of  the  premises  for  life  is  a  suflicient  consideration 
to  support  the  covenant.  (5  Greenleaf 's  Cruise's  Dig.  368  ; 
Green  v.  Howe,  1  Salk.  197 ;  Easterly  v.  Harris,  9  Ad.  & 
El.  532 ;  Orannis  v.  Clark,  8  Cow.  36 ;  Ada/ms  v.  Oihney,  6 
Bing.  666 ;  Howes  v.  Brushfield,  3  East,  491 ;  Rickets  v. 
Dickens^  1  Murph.  [N.  C]  343.)  These  were  covenants  run- 
ning with  the  land,  and  bound  all  persons  dealing  with  the 
property.  {Spencer^ s  Case,  5  Coke,  16;  1  Smith's  Lead.  Cas. 
[7th  Am.  ed.]  222 ;  3  Blackst.  174;  Statute  3  and  4  Wm.  IV, 
chap.  74 ;  Wott(m  v.  Cork,  Dyer,  337 ;  Watson  v.  Blaine,  12 
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Serg.  &  E.  131 ;  Allen  v.  Gh^eetiy  19  Ala.  34 ;  Wilson  v.  Sart, 

2  Hem.  &  Mil.  551 ;  Jones  v.  Smithy  1  Hare,  43 ;  Whitnet/  v. 
Union  M.  JR.  Co.,  11  Gray,  362 ;  Cole  v.  Hughes,  54  N.  T. 
448 ;  Waddington  v.  HiUy  18  Miss.  560 ;  Warde  v.  TTfl^r^fo, 
16  Beav.  105 ;  Rayes  v.  Eershow,  1  Cow.  639  ;  4  Kent,  494; 
Corwvn  v.  Corwin,  2  Seld.  342.)  But  if  the  covenant  did 
not  run  with  the  land,  yet  the  provisions  in  favor  of  the  grand, 
son  being  contained  in  the  deeds,  the  purchaser  must  be 
deemed  to  have  taken  the  lands  with  notice,  and  hence  bound 
by  the  provisions  of  the  deed.  ( Whitney  v.  Union  R,  R.Co.^ 
11  Gray,  363 ;  Sawyer  v.  Hammait,  15  Me.  44 ;  DeMettos  v. 
Oibs(m,  4  DeG.  &  J.  282 ;  Luker  v.  Dennis,  L.  E.,  7  Oh.  Div. 
236 ;  Miller  v.  AUrich,  31  Mich.  408 ;  Dmilop  v.  Avery,  89  ' 
N.  T.  596 ;  Reid  v.  McCrvm,  91  id.  416 ;  6  Jenk.  241 ;  3 
Wash.  E.  P.  368.)  The  covenants  by  the  grantee  may  be  re- 
garded as  covenants  to  stand  seized  to  use  of  her  son.  {Doe  v. 
SalJcdd,  Wilkes,  673;  Eoev.  Traumom,  id.  682;  Hayes  v. 
Kershow,  1  Sandf .  Ch.  258 ;  Jackson  v.  Sebrvrig,  16  Johns. 
515.)  A  power  delegated  to  one  person  cannot  be  exercised 
by  another.  The  power  to  sell  was  vested  in  the  grantee  of 
the  deed.  Her  executor  cannot  exercise  it.  {Mayor,  etc.,  v. 
Stuyvesant,  17  N.  T.  42 ;  9  Coke,  75 ;  2  Atk.  88 ;  2  Ves.  643 ; 

3  East,  410 ;  Sugden  on  Vendors,  167.)  A  power  to  convey 
by  deed  must  be  executed,  if  at  all,  in  the  manner  directed. 
A  devise  by  will  is  not  a  good  exercise  of  the  power.  (  Wood- 
ward V.  Hasley,  EoU  Feg.  127  M.  S. ;  Doe  v.  Lady  Oavanj 
6  Term  E.  567 ;  1  E.  S.  736,  §  116.)  If  a  trust  be  created  for  the 
benefit  of  a  third  person  without  his  knowledge,  he  may,  when 
he  has  notice  of  it,  affirm  the  trust,  and  call  upon  the  court  to 
enforce  the  performance  of  it.  { Wilson  v.  Blight,  1  Johns. 
Cas.  205 ;  Weston  v.  Barker,  12  Johns.  281 ;  Sfnall  v.  Dudley, 
2  P.  Wms.  427;  Oumherland  v.  Codington,  3  Johns.  Ch. 
261 ;  Shepherd  v.  McBoers,  id.  136.)  A  purchaser  from  a 
trustee  upon  notice,  though  upon  full  consideration,  is  in 
equity  bound  by  the  trust  to  the  same  extent  and  in  the  same 
manner  as  the  person  from  whom  he  purchased.  The  deed 
to  Mrs.  DePeyster  was  a  record  and  hence  notice  to  all  the 
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world.  {Mead  v.  Orrery^  3  Atk.  238 ;  Murray  v.  Ballou^  1 
Johns.  Oh.  666 ;  Oli/oe  v.  PlaM,  3  How.  [U.  S-l  333 ; 
Gilchrist  v.  Stevenson^  9  Barb.  9;  Wetmore  v.  Porter j  92 
N.  T.  Y6.)  The  plaintiff  herein  is  estopped  to  deny  the  pro- 
visions of  the  deeds  in  favor  of  the  grandson.  These  run 
with  the  lands  into  whosesoever  hands  they  come.  They  operate 
by  way  of  estoppel  and  hence  are  good  as  a  conveyance.  {New- 
iium  V.  La/uorence^  1  Salk.  276 ;  Bean  v.  Walshy  17  Ala.  773 ; 
Kawle  on  Covenants,  427 ;  Douglas  v.  SooU^  5  Ohio,  198 ; 
Marie  v.  WiUa/rd,  15  N.  H.  389  ;  ^YUte  v.  PaMen,  24  Pick. 
324;  Dudley  v.  CadweU,  19  Conn.  226;  Pike  v.  Galvin,  29 
Me.  135 ;  Masaie  v.  Sebastian,  4  Bibb  [Ky.],  430 ;  Jarvis  v. 
AikinSj  25  Vt.  635;  Jackson  v.  WinsloWy  9  Cowen,  18; 
Sparrow  v.  Kvngman,  1  Comst.  246;  Roe  v.  Hazley,  12 
East,  464.)  The  title  being  extremely  doubtful,  a  court  of 
equity  will  not  compel  a  purchaser  to  take  it.  (I  Sugden  on 
Vendors  [8th  Am.  edj.,  577;  Schriver  v.  Sohrvver^  86  N,  Y. 
584 ;  White  v.  Damon,  7  Ves.  35 ;  Price  v.  Strange,  6  Mad. 
159;  People  v.  Oj?en  Board,  etc.,  92  N.  Y.  98;  Jordan  v. 
PoiUon,  77  id.  519.) 

Morgan  J.  O^Brien  for  respondent.  By  the  terms  oi  the 
deed  from  J.  Watts  De  Peyster,  Mary  De  Peyster  took  the 
property  in  question  in  fee-simple  absolute,  free  from  any  bnr- 
den,  charge  or  trust,  the  covenant  in  question  importing  a  per- 
sonal liability  only.  (R  S.,  §  115,  chap.  1,  part  2 ;  Jennings  v. 
Conbog,  73  N.  Y.  230  ;  R.  S.,  §§  102, 104,  chap.  1,  part  2 ;  Kin- 
nier  v.  Rogers,  42  N.  Y.  536 ;  Case  v.  Haight,  3  Wend.  635 ; 
Mott  V.  Richtmeyer,  57  N.  Y.  49.)  If  the  effect  of  the  cove- 
nant was  to  fasten  upon  the  property  any  cliarge  or  burden,  it 
was  simply  an  equitable  charge  or  trust  for  the  settlement  of 
the  property  by  will,  upon  the  children  of  the  marriage,  and 
the  will  of  Mary  De  Peyster  was  a  substantial  and  sutHcient 
compliance  with  the  terms  of  such  trust.  (Adams  on  Equity, 
marg.  p.  40 ;  Peak  v.  Penti/ngton,  2  V.  &  B.  311 ;  HiU  v. 
HUl,  3  Sim.  136 ;  Williams  v.  CaHer,  2  Sugd.  Powers,  App. 
No.  23  [7th  ed.]  ;  Turner  v.  Sargmt,  17  Beav.  520.)  The 
power  of  sale  conferred  by  the  will  of  Mary  De  Peyster  upon 
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her  executor  was  not  in  derogation  of  nor  repugnant  to,  the 
estate  in  fee  devised  to  her  son  Clermont  L.  De  Peyster. 
{Crittenden  v.  FairchUd^  41  N.  T.  289 ;  Kinnier  v.  Rogere^ 
42  id.  531 ;  Skinner  v.  Qwinn^  43  id.  99 ;  Jerminge  v.  Oonboyy 
73  id.  230 ;  Morse  v.  Morse,  85  id.  53.)  The  deeds  of  J. 
Watts  De  Peyster  to  Mary  L.  De  Peyster  did  not  set  up  any 
trusts  within  the  provisions  of  the  statute  authorizing  trusts. 
(R.  S.,  §  115,  chap.  1,  part  2 ;  Jemdnge  v.  Conboy^  73  N.  Y. 
230 ;  R.  S.,  §§  102,  104,  chap.  1,  part  2 ;  KvnnUr  v.  Rogers, 
42  N.  T.  536 ;  Case  v.  Haight,  3  Wend.  635.)  An  estate 
given  in  fee  cannot  be  abridged  by  a  subsequent  clause  into  a 
life  estate  with  power  in  trust  to  sell.  {Mott  v.  Richtmeyer, 
57  N.  Y.  49.)  Conceding  that  by  the  terms  of  the  deed  from 
J,  Watts  De  Peyster,  the  property  in  question  became  and  was 
with  a  burden  or  trust  in  favor  of  the  children  of  the  marriage, 
it  does  not,  therefore,  follow  that  the  power  of  sale  conferred 
by  the  will  of  Mary  De  Peyster  was  repugnant  to,  or  in  dero- 
gation of,  the  terms  of  the  deed  creating  the  trust.  (Adams  on 
Equity,  marg.  p.  40 ;  Pea^  v.  PerdingUyn,  2  V.  <fe  B.  311 ; 
EiU  V.  Hill,  6  Sim.  136  ;  Williams  v.  Carter,  2  Sugd.  Powers, 
App.  No.  22  [7th  ed.];  Turner  v,  Sargent,  11  Beav.  620.) 
The  power  of  sale  conferred  by  the  will  was  not  repugnant  to 
the  estate  in  fee  devised  to  Clermont  L.  De  Peyster,  and  the 
executor  could  and  did  convey  good  title  by  virtue  and  in  pur- 
suance thereof.  {Crittejiden  v.  Fair  child,  41  N,  Y.  289; 
Kinnier  v.  Rogers,  42  id.  531,  534,  536,  537;  Kinnier  v. 
Quin,  43  id.  99,  106 ;  Jennings  v.  Cmboy,  73  id.  230,  234; 
Morse  v.  Morse,  85  id.  53,  59.) 

RuGEB,  Ch.  J.  The  material  questions  in  this  case  are : 
First,  whether  Mary  Livingston  De  Peyster  took  an  estate  in 
fee  under  the  deed  to  her  from  J.  Watts  De  Peyster  and  his 
wife  in  certain  premises  in  the  city  of  New  York,  or  whether 
such  estate  was  a  life  estate  merely,  with  remainder  in  fee  to 
the  issue  of  the  said  grantee  and  her  husband,  Frederick  De 
Peyster,  Jr.,  and  second,  whether  in  the  latter  event  there  has 
been  a  valid  execution  of  the  power  contained   in  the  deed 
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authorizing  the  said  Mary  to  sell  and  convey  the  property  in 
question  and  invest  the  proceeds  for  the  purposes  described  in 
the  instrument.  While  the  title  of  two  parcels  of  land,  trans- 
ferred by  separate  conveyances,  is  involved  in  this  controversy, 
it  will  be  convenient  to  speak  of  but  one,  as  we  think  neither 
the  intent  of  the  grantor,  as  indicated  by  the  language  used  or 
the  principles  of  construction  applicable  thereto,  can  be  distin- 
guished by  any  material  circumstance. 

The  questions  involved  are  to  be  determined  by  a  considera- 
tion of  all  of  the  provisions  contained  in  the  deeds,  with  a  view 
of  arriving  at  the  intent  of  the  grantor  in  executing  the  convey- 
ance. The  rule  governing  controversies  between  grantor  and 
grantee,  by  which  the  language  of  a  conveyance  is  required  to 
be  taken  most  strongly  against  the  grantor,  has  no  application 
when  the  dispute  occurs  between  parties  claiming  under  the 
same  conveyance,  and  who  are  each  entitled  to  the  benefit  of  the 
same  rule  of  construction.  Here  the  simple  question  is,  to 
whom  did  the  grantor  intend  to  convey  the  property  described. 
If  the  disposition  which  the  owner  of  property  desires  to  make 
does  not  contravene  any  positive  prohibition  of  law,  his  con- 
trol over  it  is  unlimited,  and  the  only  office  which  the  courts 
are  called  upon  to  perform,  in  construing  his  transfers  of  title 
is  to  discover  and  give  effect  to  his  intentions.  In  the  case  of 
repugnant  dispositions  of  the  same  property  contained  in  the 
same  instrument,  the  courts  are  from  necessity  compelled  to 
choose  between  them ;  but  it  is  only  when  they  are  irreconcila- 
bly repugnant  that  such  a  disposition  of  the  question  is  re- 
quired to  be  made.  If  it  is  the  clear  intent  of  the  grantor  that 
apparently  inconsistent  provisions  shall  all  stand,  such  limita- 
tions upon,  and  interpretations  of,  the  literal  signification  of  the 
language  used  must  be  imposed,  as  will  give  some  effect  if 
possible  to  all  of  the  provisions  of  the  deed.  {Salisl)U7*y  v. 
Andrews,  19  Pick.  250 ;  Norria  v.  Beyea,  13  K  T.  273 ; 
Jackson  v.  Blodget,  16  Johns.  178.)  "  It  is  a  cardinal  rule  in 
the  construction  of  contracts,  that  the  intention  of  the  parties 
is  to  be  inquired  into,  and  if  not  forbidden  by  law,  is  to  be 
effectuated,  and  whenever  the  language  used  is  susceptible  of 
SioKBLS— Vol.  LII.  70 
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more  than  one  interpretation,  the  courts  will  look  at  the  sur- 
rounding circumstances  existing  when  the  contract  was  entered 
into,  the  situation  of  the  parties,  and  of  the  subject-matter  of 
the  instniment."  {French  v.  Carhart,  1  N.  T.  102.)  This 
rule  is  now,  by  statute,  made  imperative  upon  judicial  tribunals 
and  cannot  be  evaded,  when  the  intention  of  the  grantor  is 
made  clearly  apparent  by  the  language  of  the  conveyance. 
(3  E.  S.  [7th  ed.]  2205,  §  2.) 

Guided  by  these  rules  the  effect  of  this  conveyance  is  easily 
and  surely  determined.  The  declaration  in  the  deed  that  the 
property  conveyed  was  to  be  regarded  as  an  advancement  upon 
the  share  of  the  grantor's  son  in  his  estate,  and  that  it  was  con- 
veyed to  the  wife  instead  of  the  son,  indicate  that  the  arrange- 
ment was  regarded  in  the  light  of  a  settlement  upon  the  family 
of  Frederick  De  Peyster,  Jr.,  and  repels  the  idea  that  it  was 
intended  to  confer  an  absolute  estate  upon  the  grantee  therein 
named.  This  view  is  further  strengthened  by  the  provisions 
intended  to  guard  the  oorptis  of  the  property  conveyed  from 
diminution  while  in  the  possession  of  the  grantee,  and  the 
requirements  that  either  the  same  property,  or  in  case  of  its 
sale  by  the  grantee  during  her  life,  its  proceeds  upon  her 
decease,  should  be  conveyed  unimpaired  to  the  issue  of  the 
grantee  and  Frederick  De  Peyster.  The  intention  of  the 
grantor  that  Mary  Livingston  De  Peyster  should  enjoy  only 
the  rents,  issues  and  profits  of  the  property  conveyed  during 
her  life  is  unmistakably  expressed  in  the  conveyance  and 
seems  to  require  that  such  a  construction  should  be  given  to 
the  instrument  as  will  effectuate  that  intention  ;  although  the 
granting  part  of  the  deed  would  seem  to  import  a  conveyance 
in  fee,  and  a  consequent  repugnance  between  that  estate  and 
the  remainder  subsequently  provided  for,  yet  when  the  whole 
instrument  is"  considered  together,  the  apparent  repugnance 
is  obviated  by  the  express  declaration  that  the  form  of  the 
grant  was  adopted  for  the  purpose,  only,  of  enabling  the 
grantee  to  sell  and  convey  in  fee-simple  the  property  de- 
scribed. The  same  repugnance,  and  no  greater,  occurs  in  all 
conveyances  of  property  in  trust,  whereby  the  title  is  vested  in 
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trustees,  but  is  made  subject  to  the  particular  object  defined  in 
the  subsequent  clauses  of  the  grant.  Here  the  interest,  which 
the  grantee  was  to  take  in  the  premises,  was  clearly  intended 
to  be  limited  by  the  provisions  inserted  therein,  requiring  her 
to  invest  the  entire  proceeds  of  any  sale  of  the  property,  either 
in  real  or  personal  securities,  and  the  covenant  by  which  she 
was  upon  her  decease  required  to  convey  either  the  property 
itself — or  the  securities,  in  which  its  proceeds  were  invested  to 
her  issue.  The  circumstance  that  the  ultimate  disposition  of 
the  property  was  attempted  by  the  grantor  to  be  secured  by  a 
covenant  does  not  in  any  degree  impair  the  significance  of  the 
language  used  —  as  indicating  his  intent  to  direct  such  dis- 
position. A  construction,  that  gives  Mary  Livingston  De 
Peyster  an  absolute  estate  in  fee  in  the  land,  renders  the 
clause  declaring  the  grantor's  intent  in  making  it  unmean- 
ing and  absurd,  and  constitutes  a  violation  of  the  rule  re- 
quiring effect  to  be  given  to  every  part  of  the  instrument. 
Ko  question  could  have  arisen  over  this  instrument  except  for 
the  use  of  inappropriate  words  on  the  part  of  the  conveyancer 
in  describing  the  method  of  transmission,  of  the  title  from  the 
grantee  to  her  issue.  The  intent  that  the  property  should  pass 
directly  from  the  mother  to  such  children  as  she  should  have  by 
Frederick  De  Peyster,  Jr.,  is  expressed  in  clear  and  unambig- 
uous terms,  although  the  method  of  accomplishing  this  result  is 
made  impossible — if  we  are  controlled  by  the  letter  of  the 
deed.  The  covenant  requiring  the  grantee  upon  her  decease 
to  convey  the  property  to  her  issue  is  ambiguous  and  inap- 
propriate.  If  construed  according  to  its  literal  signification 
the  physical  capacity  of  the  grantee  to  convey  would  have  ex- 
pired, upon  the  happening  of  the  same  event,  which  required 
her  to  execute  the  transfer  of  the  title. 

It  is  evident,  therefore,  that  the  grantor  did  not  intend  that 
which  the  letter  of  his  grant  imports,  and  rules  of  interpreta- 
tion are  necessarily  invoked  to  give  effect  to  his  intention. 

If  the  grantor  had  intended  that  the  children  of  Mary  and 
Frederick  De  Peyster  should  take  the  property  through  an 
affirmative  transfer  from  his  grantee,  it  would  naturally  have 
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been  provided  for  through  a  testamentary  devise,  but  this 
method  of  transfer  is  not  referred  to  in  the  deed.  A  power  to 
convey  by  deed  alone,  cannot  be  executed  by  a  testamentary 
devise,  even  though  the  estate  is  not  to  take  effect  until  after 
the  death  of  the  party  executing  the  power.  (3  R.  S.  [7th  ed.] 
2192,  §  116.)  It  is  probable  that  the  grantor  anticipated  the 
certain  conversion  of  the  real  estate  into  personal  property  dur- 
ing the  life  of  the  grantee,  in  which  event  the  language  used 
would  be  less  inappropriate  than  as  applied  to  the  property 
described  in  the  deed.  Neither  is  it  probable  that  he  was 
either  ignorant  or  unconscious  of  the  laws  of  descent  and  dis- 
tribution while  framing  his  deed,  and  therefore  realized  that  all 
of  the  children  of  his  grantee  would,  upon  her  decease,  inherit 
her  real,  and  be  entitled  to  a  distributive  share  of  her  personal 
estate,  without  the  intervention  of  any  conveyance,  and  that 
such  a  result  could  have  been  jeopardized  or  defeated  only  by 
her  voluntary  act  in  incurring  debts,  or  making  by  deed  or 
will  a  contrary  disposition.  The  grantor  probably  also  con- 
templated the  possibility  of  a  second  marriage  by  his  grantee, 
and  the  birth  of  issue  not  of  his  own  blood,  who  might,  incase 
the  property  remained  undisposed  of,  be  entitled  to  share  in  the 
estate  of  their  mother  upon  her  death.  He,  therefore,  inserted 
the  covenant  in  question,  probably  as  a  security  that  neither 
the  property  nor  its  proceeds  should  be  diverted  from  his  own 
mediate  descendants.  Whatever  construction  is  given  to  the 
instrument,  the  grantee  still  takes  all  of  the  interest  which  the 
grantor  intended  to  confer  upon  her,  and  by  confining  her 
estate  to  that  of  a  life  tenant  only,  as  is  clearly  contemplated 
by  the  deed,  a  door  is  closed  against  the  possible  defeat  of  the 
expressed  intention  of  the  grantor  to  transmit  the  corpica  of  the 
estate  to  his  own  descendants.  {Ooodtitle  v.  Bailey j  Oowp.  600.) 

If  it  be  held  that  she  takes  the  fee  of  the  land,  the  covenant 
in  the  deed  would  restrain  her  from  impairing  the  principal  of 
the  estate  during  her  life,  and  if  her  interest  is  adjudged  to  be 
a  life  estate  merely,  she  would  of  course  be  entitled  to  enjoy 
its  rents,  issues  and  profits  during  her  life. 

We  think  that  a  construction  which  gives  to  Mary  Livings 
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ston  DePeyster  a  life  estate,  only  effectuates  the  design  of  the 
grantor,  and  is  abundantly  supported  by  authority.  {Jackson 
V.  Myera^  3  Johns.  387 ;  Moore  v.  Jackson^  4  Wend.  68 
French  v.  CarhaH,  1  N.  T.  96 ;  Post  v.  Bover,  33  id.  693 
Sunt  V.  Johnson^  44  id.  27;  Saunders  v.  SaneSy  id.  354 
Terry  v.  Wiggins,  47  id.  512;  Wager  v.  Wager,  96  id.  164 
Smith  V.  BeUy  6  Peters,  68.) 

The  grantee  having  died  without  exercising  the  power  of  sale 
conferred  upon  her,  and  issue  having  been  born  to  her  and 
Frederick  De  Peyster,  a  valid  remainder  was  created  in  the 
property  conveyed,  which  became  vested  upon  the  birth  of  such 
issue. 

The  only  subject  of  inquiry  remaining  is,  whether  the  power 
to  sell  the  property  and  invest  its  proceeds,  given  to  Mary  Liv- 
ingston De  Peyster  by  the  deed,  has  been  properly  executed  by 
her.  No  other  execution  of  it  is  claimed  than  that  attempted 
to  be  delegated  to  her  executor,  by  her  will. 

A  brief  examination  of  the  several  provisions  of  the  deed 
will  show  that  this  delegation,  did  not  constitute  a  valid  exer- 
cise of  the  power.  It  will  be  observed,  that  while  the  power 
to  sell  is  directly  implied,  careful  provisions  are  also  in- 
serted for  the  disposition  of  the  proceeds  of  the  sale.  They  are 
to  be  immediately  invested  in  real  or  personal  property,  and  the 
principal  is  to  be  conveyed  unimpaired  to  the  issue  upon  the 
decease  of  the  grantee  of  the  power.  It  appears,  therefore, 
that  its  exercise  after  the  death  of  the  grantee  was  impliedly 
forbidden,  and  she  was  given  no  eventual  disposing  power  over 
the  property  conveyed.  Her  interest  is  confined  to  the  en- 
joyment of  the  rents,  issues  and  profits  during  her  life. 

These  provisions  do  not  constitute  either  of  the  expressed 
trusts  permitted  by  the  statute,  and  are,  therefore,  ineffective  to 
create  such  an  estate,  but  do  contain  an  authority  to  do  an  act 
in  relation  to  lands  which  the  owner  might  himself  lawfully 
perform,  and  there  being  other  per^ns  than  tlie  grantee  en- 
titled to  the  benefits,  if  any  there  are,  derivable  from  the  per- 
formance of  the  act,  it  takes  effect  as  a  power  in  tnist.     (3  R. 
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8.  [7th  ed.]  2188,  §§  74,  95 ;  Jiussell  v.  RuMeU,  86  N.  T.  581 ; 
Delaney  v.  McCormackj  88  id.  174.) 

This  power  is  a  general  power,  since  it  authorizes  the  grantee 
to  convey  the  property  to  any  alienee  whatever  (§  77),  but 
it  is  neither  imperative  nor  beneficial,  since  its  exercise  is  left 
altogether  to  the  discretion  of  the  grantee,  and  other  persons 
than  herself  are  to  be  benefited  by  its  execution  (§§  79,  96). 
While  the  absolute  power  of  disposition  is  vested  in  the  donee, 
yet  under  the  statute  the  express  directions  given  for  the 
investment  of  the  proceeds,  and  the  limitations  imposed  upon 
her  authority  to  control  its  ultimate  destination,  show  that 
it  was  not  a  power  to  be  executed  for  her  sole  benefit,  and 
the  creation  of  a  fee  in  the  grantee  of  the  deed,  by  impli- 
cation, is  therefore  precluded  (§§  81,  85). 

The  interest  which  the  heirs  in  remainder  took  in  the 
described  estate,  did  not  at  all  depend  upon  the  execution 
of  the  power,  and  they,  therefore,  had  no  interest  in  hav- 
ing it  executed,  their  only  concern  in  the  subject  relating  to 
its  wise  exercise,  whenever  the  donee  should  in  her  discretion* 
choose  to  avail  hei-self  of  the  authority  conferred.  As  no  duty 
is  imposed  by  the  deed  upon  the  grantee  to  execute  the  power, 
so  no  authority  is  conferred  upon  the  courts  to  compel  its  exe- 
cution, and  the  subject  of  a  sale  is  left  to  the  sole  discretion  of 
the  donee. 

No  right  to  the  selection  of  the  objects  of  the  trust,  is  at- 
tempted to  be  given  to  the  grantee,  but  the  persons  who  are  to 
take  the  estate  are  designated  by  the  deed,  and  remain  the 
same  whether  the  power  be  executed  or  not. 

It  would  seem,  therefore,  that  the  power  was  simply  one  of 
trust,  to  be  exercised  only  when,  in  the  judgment  of  its  donee, 
the  prudent  and  profitable  management  of  the  property,  re- 
quired its  exchange  into  some  safer  or  more  remunerative  invest- 
ment. The  exercise  of  the  power  was  intended  for  the  benefit 
of  the  owners  of  the  ultimate  estate,  as  well  as  for  that  of  the 
life  tenant,  and  could  be  exercised  or  omitted  at  the  mere  dis- 
cretion of  the  donee. 

The  terms  of  the  power  confer  its  exercise  upon  the  donee 
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alone,  and  being  a  trast  to  sell  lands  and  invest  the  proceeds, 
it  was  purely  a  discretionary  power,  whose  execution  could  not 
be  delegated  to  another,  or  restrained  or  enforced  upon  the  ap- 
plication of  any  of  the  parties.  (Newton  v.  Bronaon^  13  N. 
T.  592  ;  Lewin  on  Trusts,  296 ;  Mayor  of  N.  Y.  v.  SPayves- 
ant,  17  N.  Y.  42;  Perry  on  Trusts,  287,  408.) 

The  power,  and  the  trust  connected  therewith,  necessarily 
determine  upon  the  death  of  the  grantee,  and  the  property 
after  that  event  went  to  the  remaindermen,  discharged  of  any 
authority  over  it  by  any  person  whatsoever. 

It  follows  from  these  views  that  the  title  of  the  plaintiff  de- 
rived through  a  deed  from  the  executor  of  Mary  L.  De  Pey- 
ster  alone  was  defective,  and  justified  the  defendant  in  refusing 
to  accept  the  conveyance  tendered. 

The  judgment  of  the  General  Term  should  be  reversed,  and 
judgment  absolute  ordered  for  the  defendant,  with  costs. 

A.11  concur,  except  Finoh,  J.,  not  voting. 

Judgment  accordingly. 


KoBERT  T.  Smart,  Eespondent,  -y.  Andrew  J.  Smart,  Ap- 
pellant. 

Plaintiff  was  leflsee  of  a  store  for  the  term  of  five  years  at  an  annual  rental, 
payable  quarterly  ;  he  also  owned  a  one-half  interest  in  the  stock  of  goods 
therein.  Defendant  agreed  to  sell  to  plaintiff  certain  property,  to  receive 
in  part  payment  said  half  interest  and  the  possession  of  the  store,  and  to 
pay  the  rent  for  the  unexpired  term  (then  about  fourteen  months).  In 
accordance  therewith  defendant  was  put  into  possession  and  carried  on 
business  for  about  three  months,  paying  rent  for  that  time,  he  then  sold 
out  and  made  no  further  payment.  In  an  action  to  recover  the  sums  un. 
paid,  hddt  that  the  agreement  was  not  within  the  statute  of  frauds;  and 
that  plaintiff  was  entitled  to  recover. 

(Argued  December  4,  1884 ;  decided  January  20, 1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
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made  December  16,  1882,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  upon  an  alleged  agreement  to  pay 
rent.     The  facts  are  sufficiently  stated  in  the  opinion. 

James  Lansing  for  appellant.  The  unexpired  term  of  the  lease 
being  more  than  one  year,  the  agreement  to  assign  the  same, 
not  being  in  writing,  is  void.  (2  E.  S.  134,  135,§§  6,  8.)  The 
parol  stipulation  to  pay  rent,  sought  to  be  enforced,  is  insepa- 
rably connected  with  the  agreement  to  assign ;  since  each  is  the 
sole  consideration  for  the  other.  The  parol  stipulation  to  pay 
rent,  therefore,  being  void,  the  whole  is  void.  {Irvine  v.  Stone, 
6  Gush.  508;  Van  AUtine  v.  Wimple,  5  Cow.  162;  De 
Beeraki  v.  Paige,  36  N.  T.  537.)  Acts  of  part  performance 
should  clearly  appear  to  have  been  done  solely  with  a  view  to 
the  agreement  being  performed.  But  if  the  acts  might  have 
been  done  with  other  views  they  will  not  take  the  case  out  of 
the  statute,  since  they  cannot  properly  be  said  to  have  been 
done  by  way  of  part  performance  of  the  agreement.  ( Whseler 
V.  Reynolds,  66  N.  Y.  227 ;  Sugden  on  Vend,  and  Purch.  72.) 
Taking  possession  of  the  alleged  demised  premises  under  a 
verbal  assignment  of  a  lease  for  more  than  one  year  is  not  such 
a  part  performance  as  will  take  a  case  out  of  the  statute,  or 
estop  the  defendant  in  a  court  of  law  from  availing  himself  of 
the  statute  as  a  defense.  ( Welsh  v.  Schuyler,  6  Daly,  412 ; 
Kellogg  v.  Clark,  23  Hun,  393 ;  Bedford  v.  Terhune,  30  N. 
T.  459;  Cagger  v.  Lamping,  43  id.  550;  Dung  v.  Parker,  52 
id.  494.)  The  payment  on  a  parol  contract  for  the  sale  of  an 
interest  in  lands  does  not  take  the  case  out  of  the  statute,  so  as 
to  enable  the  vendor  to  sue  for  the  balance.  {Abbott  v.  Dra- 
per, 4  Den.  51 ;  King  v.  Brown,  2  Hill,  485  ;  Brown  on  Stat, 
of  Frauds,  §  451.)  If  the  defendant  choose  to  waive  the  ben- 
efit of  the  act  of  part  performance,  if  any,  his  adversary  has  no 
claim  for  relief  founded  upon  it.  {Rathbun  v.  Rathhun,  6 
Barb.  98 ;  Buchfaaster  v.  Harrop,  7  Ves.  Jr.  341 ;  Brown  on 
Stat,  of  Frauds,  §  453  ;  Sugden  on  Vend,  and  Purch.  144 ; 
Roberts  on  Frauds,  139.)    The  agreement  to  pay  rent  in  thi& 
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case,  being  by  its  terms  an  agreement  not  to  be  performed 
within  one  year,  was  void  under  the  statute  of  frauds,  even 
though  it  was  to  be  partly  performed  within  the  year.  (2  R. 
S.  135,  §  2,  subd.  1 ;  Durand  v.  Curtis,  57  N.  Y.  7 ;  jBroad- 
well  V.  Qetman^  2  Den.  87;  Marcy  v.  Marcy^  9  Allen,  8; 
Bay  V.  N.  Y.  C,  R,  R.  Co.,  51  N.  Y.  583.)  The  promise  to 
pay  rent  to  the  Warrens  is  also  obnoxious  to  that  section  of  the 
statute  of  frauds,  which  provides  that  every  special  promise  to 
answer  for  the  debt,  default  or  miscarriage  of  another  person 
shall  be  void,  unless  it  be  in  writing  and  subscribed  by  the 
party  to  be  charged.  (2  R.  S.  135,  §  2,  subd.  2;  MaUory  v. 
GUlett,  21  K  Y.  412 ;  Belknap  v.  Bender,  75  id.  446  ;  Fullam 
v.  AdamSy  37  Vt.  391.)  A  parol  lease,  void  under  the  statute 
of  frauds,  because  for  a  longer  period  than  one  year,  is  not 
valid  for  one  year.    {Thmnas  v.  Nelson,  09  N.  Y.  118.) 

Olin  A.  Martin  for  respondent.  This  is  in  no  sense  a  mere 
contract  of  indemnity,  and  it  is  of  no  consequence  whether 
the  plaintiJ0E  has  himself  actually  paid  the  rent  in  arrear. 
{Thomas  V.  Alien,  1  Hill,  145;  Port  v.  Jackson,  17  Johns. 
238.)  That  provision  of  the  statute  of  frauds  relating  to  con- 
tracts, by  their  terms  not  to  be  performed  within  a  year,  has  no 
application  to  this  case.  {Bodge  v.  Cranddll,  30  N.  Y.  294; 
Tallmad^e  v.  R.  <&  S.  R.  R.  Co,,  13  Barb.  493 ;  BonneUan  v. 
Read,  3  Barn.  &  Ad.  899;  Young  v.  Brake,  5  N.  Y.  463; 
Taggard  v.  Roosevelt,  8  How.  145.)  The  fact  that  defendant 
voluntarily  sold  out  his  interest  in  the  goods  and  store  and  left 
the  premises  is  no  defense  to  this  action.  The  defendant,  hav- 
ing taken  the  benefit  of  the  contract,  is  bound  to  fulfill,  it  on 
his  part.  (Johnston  v.  Haihorn,  2  Abb.  Ct.  App.  Dec.  465.) 
The  fact  that  both  parties  had  so  far  recognized  the  agreement, 
and  proceeded  in  execution  of  it,  effectually  settles  the  ques- 
tion as  to  its  validity.  [TJiomas  v.  Bickinson,  12  N.  Y.  364; 
AUis  V.  Reid,  45  id.  142 ;  Ahhott  v.  Braper,  4  Den.  51.) 

Danforth,  J.     It  appeared  from  undisputed  evidence  that 
the  plaintiff  was  lessee  from  the  Messrs.  Warren  of  a  store  on 
SicKELS— Vol.  LIT.  71 
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River  street,  in  the  city  of  Troy,  for  the  tenn  of  five  years 
from  May  1,  1871,  at  an  annual  rent  of  $1,500,  payable  quar- 
terly ;  that  he  owned  or  controlled  a  one-half  interest  in  the 
stock  of  goods  in  the  store ;  that  the  defendant  at  the  same 
time  was  the  owner  of  a  paper  mill  in  that  city;  that  a 
negotiation  between  the  parties  resulted  in  an  agreement 
that  the  defendant  should  sell  to  the  plaintiff  the  mill  and 
its  machinery  for  $32,500,  and  receive  in  payment  there- 
for certain  notes  and  mortgages,  the  half  interest  in  the  stock 
of  goods ;  and  as  the  plaintiffs  testimony  tends  to  show,  the 
possession  of  the  store  for  the  unexpired  term  (then  about 
fourteen  months),  for  which  the  defendant  on  his  part  agreed 
to  pay  the  rent  to  the  lessors.  This  term  of  the  agree- 
ment is  denied  by  the  defendant.  It  is,  however,  imcontro- 
verted  that  the  defendant,  on  the  same  day,  was  placed  in 
possession  of  the  store  and  goods  by  the  plaintiff;  that  he  car- 
ried on  business  there  until  the  25th  of  May  following,  and 
paid  the  lessors  rent  up  to  that  time,  when  he  sold  out,  and 
making  no  further  payment,  this  action  was  brought  to  recover 
the  sums  unpaid. 

The  learned  trial  judge  submitted  the  case  to  the  jury,  and 
after  stating  the  facts  of  the  negotiation,  said  :  "  The  inquiry 
which  you  are  to  determine  is :  Wliat  was  the  arrangement  be- 
tween these  two  parties  upon  one  single  question?  —  besides 
that  they  are  not  at  variance  at  all.  Qn  the  part  of  the  plaints 
iff,  he  claims  and  asks  the  jury  to  find  from  the  evidence  in 
the  case,  that  the  defendant  agreed  to  take  the  unexpired  term 
of  the  lease  from  the  Warrens,  and  pay  the  rent  upon  the 
lease  until  its  conclusion.  *  *  *  *  The  plaintiff  testifies 
that  this  was  the  arrangement  between  the  parties;  that  the 
defendant  took  the  store  of  goods  and  with  it  took  the  unex- 
pired term,  and  agreed  to  pay  during  the  whole  tenn  the 
amount  of  rent  reserved  in  the  lease."  *  *  *  «  Adding 
"  Upon  the  other  hand,  you  have  the  evidence  of  the  defend- 
ant, who  has  testified  expressly  and  squarely  that  he  entered 
into  no  such  agreement ;  that  he  never  agreed  to  take  that 
term,  and  never  agreed  to  pay  the  rent  to  the  Warrens."     Ho 
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also  called  the  attention  of  the  jury  to  the  evidence  adduced 
by  each  party  bearing  upon  the  point  in  controversy,  and  said : 
"  It  is  for  the  jury  to  determine  which  is  right  from  all  the 
evidence  in  the  case.  If  you^  believe,  therefore,  that,  as  the 
plaintiff  claims,  the  defendant  in  the  action  took  this  term  and 
agreed  to  pay  the  rent  during  this  term  (until  the  expiration 
of  the  lease),  then  the  plaintiff  is  entitled  to  recover  this 
amount  of  money,  and  ought  to  have  a  verdict  for  it.  On  the 
other  hand,  if  you  shall  conclude,  in  view  of  all  the  facts  and 
circumstances,  he  did  not  thus  agree,  your  verdict  will  be  for 
the  defendant." 

The  defendant's  counsel  excepted  "  to  so  much  of  the  charge 
as  states  that '  if  the  defendant  took  this  term  and  agreed  to 
pay  the  rent  during  the  term,  till  the  expiration  of  the  lease, 
the  plaintiff  is  entitled  to  recover.' "  It  should  be  noticed 
that  no  fault  was  found  in  the  assumption  by  the  court  that 
the  other  terms  of  the  agreement  were  conceded.  The  plaint' 
iff  had  a  verdict  which  the  trial  court  approved,  and  after  judg- 
ment, the  General  Term  affirmed.  If  we  take  the  conceded 
facts  and  add  the  finding  of  the  jury,  we  have  a  very  simple 
transaction.  A  sale  of  land  by  the  defendant,  his  receipt,  in 
part  payment  of  a  stock  of  goods,  and  the  possession  of  the 
store  containing  them,  subject  to  accruing  rent  which  he  prom- 
ises to  jjay. 

The  appellant  puts  his  appeal  upon  the  statute  of  frauds. 
We  think  it  has  no  application,  and  that  the  case  was  prop- 
erly submitted  to  the  jury.  If,  as  they  have  found,  the  plaint- 
iff's version  of  the  transaction  was  the  true  one,  the  defend- 
ant's promise  to  pay  the  rent  was  upon  a  new  consider- 
ation, moving  directly  to  him,  and  made  for  his  own  bene- 
fit, and  not  for  the  benefit  of  the  plaintiff.  The  general  ob- 
ject and  purpose  of  the  transaction,  or  the  "  res  gestm  "  as  it 
is  termed  in  Williams  v.  Leper  (3  Burr.  1886),  shows  that  the 
intention  of  the  parties  was  not  that  the  defendant  should 
become  responsible  for  the  payment  of  the  plaintiff's  debt  to 
the  lessors,  but  that  he  should  assume,  as  a  new  and  independ- 
ent duty,  that  of  paying  to  the  landlord  the  rent  specified  in 
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the  lease.  Tliis  obligation  was  part  of  an  undivided  transac- 
tion and  stands  npon  the  whole  as  a  consideration.  It  comes, 
therefore,  within  the  principle  under  which  it  has  been  often 
decided,  that  the  purchaser  is  bound  by  his  promise  to  pay  the 
price  to  a  creditor  of  the  vendor,  although  it  is  not  in  writing 
and  the  vendor  remains  bound.  {Leonard  v.  Vredenhurg^  8 
Johns.  29 ;  Barker  v.  Bitoklin^  2  Den.  45 ;  MaUory  v.  GU- 
leU,  21  N.  Y.  412.) 

It  is  also  apparent  that  there  was  a  complete  performance  by 
the  plaintiff,  and  an  acceptance  of  that  performance  by  the 
defendant.  The  plaintiff  received  from  the  defendant  the 
mill  property,  and  turned  out  to  him  the  mortgages,  notes 
and  money,  stock  of  goods  and  possession  of  the  store,  and 
these  things  the  defendant  received  and  retained  according  to 
his  pleasure.  Every  thing  has  been  performed  except  his 
promise  to  pay  the  rent  in  question.  The  judgment  in  this 
case  calls  for  nothing  more,  and  justice  requires  that  it  should 
be  paid.  {Kohler  v.  MaUa^ey  72  N.  Y.  259.)  It  would  be  a 
perversion  of  the  true  purpose  of  the  statute  to  give  it  such 
construction  as  would  protect  the  defendant  in  the  enjoyment 
of  advantages  obtained  from  the  plaintiff  in  reliance  upon  an 
oral  agreement  on  which  the  latter  acted. 

If  the  plaintiff  had  refused  to  put  the  defendant  in  posses- 
sion, he  could  have  rescinded  the  contract ;  if  the  plaintiff  in- 
terfered with  his  possession,  he  could  sue  for  damages  {Oray  v. 
JliUy  Ryan  &  Moody,  420)';  if  for  his  security  an  assignment 
in  writing  of  the  lease  was  necessary,  or  a  written  contract  for 
the  possession,  a  court  of  equity  would  have  compelled  its  exe- 
cution ;  but  neither  of  these  tilings  is  asserted.  The  case  is 
within  the  established  rule  that  a  parol  agreement  in  part  per- 
formed is  not  within  the  provisions  of  the  statute.  It  was, 
therefore,  well  disposed  of  by  the  General  Term,  and  its  judg- 
ment should  be  aiBrmed. 

All  concur. 

Judgment  affirmed. 
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Lbtitia  Nolan,  Respondent,  v.  David  H.  Kino,  Jr.,   Appel- 
lant. 

Where  a  person,  who,  with  due  authority  from  the  municipal  authorities, 
has  removed  the  sidewalk  of  a  citj  street,  and  excavated  for  the  purpose 
of  constructing  a  vault,  builds  a  bridge  over  the  excavation,  which  in 
order  to  allow  the  work  of  construction  to  proceed  Is  necessarily  raised 
above  the  level  of  the  street,  he  is  not  required  to  make  the  same  as 
perfectly  safe  and  convenient  as  was  the  sidewalk  removed  ;  his  duty  is 
to  build  it  with  care  and  prudence,  such  as  will  reasonably  protect  per- 
sons passing;  i.  0.,  make  it  safe  for  those  who  exercise  on  their  part  such 
ordinary  care  and  prudence  as  the  presence  of  the  temporary  structure 
requires  ;  the  traveler  is  bound  to  observe  its  presence,  and  to  exercise  a 
care  and  prudence  which  might  be  unnecessary  upon  the  sidewalk. 

Where,  therefore,  in  an  action  to  recover  damages  for  injuries  alleged  to 
have  been  caused  by  defendant's  negligence  in  constructmg  such  a  bridge, 
the  court  charged  that  it  was  defendant's  duty  "  to  have  the  bridge  con- 
structed in  such  a  manner  that  plaintiff  would  not  be  subjected  to  any 
more  personal  risk  than  if  the  sidewalk  had  been  there  instead  of  the 
bridge."    Held,  error. 

aifford  V.  Dam  (81  N.  T.  56),  Meauire  v.  Spence  (91  id.  803),  Wasmery, 
D.  L.  A  W,  R  B,  Go.  (80  id.  212),  Irvine  v.  Wood  (51  id.  224  distin- 
guished. 

(Argued  December  8,  1884  ;  decided  January  20.  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  December  4,  1882,  which  af- 
firmed a  judgment  in  favor  of  plaiutiflE,  entered  upon  a  verdict. 

This  action  was  brouglit  to  recover  damages  for  injuries  al- 
leged to  have  been  caused  by  plaintiffs  negligence. 

The  defendant  was  the  contractor  for  the  erection  of  a  build- 
ing at  the  north-east  corner  of  Grand  and  Mercer  streets  in  the 
city  of  New  York ;  included  in  his  contract  was  the  building  of 
a  vault  under  the  sidewalk  of  Grand  street.  For  the  purpose 
of  covering  the  excavation  made  in  which  the  vault  was  to  be 
built,  the  defendant  caused  a  temporary  bridge  to  be  built 
over  the  sidewalk  along  the  front  of  the  building.  This 
bridge  was  about  six  feet  wide,  and  raised  nearly  two  feet 
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above  the  sidewalk  with  steps  at  each  end.  The  steps  at  the 
westerly  end  were  two  in  number.  The  top  of  the  first  step 
from  the  bottom  was  eight  inches  wide  at  one  end,  and  nine 
and  one-half  inches  wide  at  the  other,  with  a  rise  of  seven 
inches  from  the  crosswalk  over  Mercer  street ;  the  second  step 
was  thirteen  inches  wide  with  a  rise  of  five  inches  from  the 
step  below  it,  and  the  floor  of  the  bridge  was  ten  inches  above 
the  top  of  the  second  step. 

On  the  7th  of  May,  1881,  shortly  before  six  o'clock,  p.  m., 
the  plaintiff  was  passing  along  Grand  street  on  her  way  home, 
and  after  passing  over  this  bridge,  in  descending  the  westerly 
steps,  slipped  and  fell,  thus  receiving  the  injury  complained  of . 

The  further  material  facts  appear  in  the  opinion. 

Joseph  S,  Auerhach  for  appellant.  The  court  erred  in  re- 
fusing to  nonsuit  the  plaintiff.  (2  Laws  18S2,  chap.  24,  §  86, 
subd.  17;  id.,  chap.  85,  §§  323,  324:;  Irvine  v.  Wood^  51 
K  Y.,  224;  Sexton  v.  Zett,  44  id.  430.)  The  structure  being 
lawful,  and  the  action,  therefore,  one  for  negligence,  no  negli- 
gence of  the  appellant  was  shown,  while  negligence  of  the  re- 
spondent was.  {Loftua  v.  Union  Ferry  Co,^  84  N.  T.  455 ; 
Douganv,  Champ.  Tr.  Co.,  56  id.  1 ;  Crocheron  v.  Ferry  Co.y 
id.  656 ;  Cornraan  v.  Eastern  Counties  R.  Co,,  4  H.  &  R.  781 ; 
Crafter  v.  Metropolitan  Ry.  Co,,  L.  R.,  1  C.  P.  300.)  It  was 
error  to  charge  that  "  the  defendant  was  under  a  liability  to 
have  the  bridge  constructed  in  such  a  manner  that  the  plaintiff 
would  not  be  subjected  to  any  more  personal  risk  than  she 
would  have  had  if  the  sidewalk  had  been  there  instead  of  the 
bridge.  {Dygert  v.  Schenck,  23  "Wend.  446.)  It  was  error  to 
charge  the  jury  that  the  degree  of  care  incumbent  upon  plaint- 
iff was  the  caution  which  reasonably  prudent  men  and  women 
exBTcioe  in  passing  over  a  sidewalk.  {Orippen  v.  N.  Y.  (7., 
40  N.  Y.  45.) 

John  O.  Molt  for  respondent.  All  that  the  plaintiff  was 
bound  to  prove  was,  that  in  passing  along  the  street  she  was 
injured  by  this  structure,  which  had  been  erected  by  the  de- 
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fendant  or  his  authority.  It  was  not  necessary  to  prove  negli- 
gence or  want  of  contributory  negligence.  {Payne  v.  Troy  and 
Boston  R.  R.  Co.,  83  N.  T.  572 ;  Cliford  v.  Dam,  81  id.  52, 
57;  Irvine  v.  Wood,  51  id.  224;  McOuvre  v.  Spence,  91  id. 
303.)  The  structure  was  an  absolute  nuisance,  and  the  defend- 
ant was  liable,  irrespective  of  any  question  of  negligence. 
{Cliff<xrd  V.  Dam,  81  N.  Y.  52  ;  Irvine  v.  Wood,  61  id.  224.) 
If  the  permit  authorized  the  erection  of  this  stnictnre,  then  the 
defendant  was  not  only  bound  to  plead  it,  but  to  allege  and 
prove  a  compliance  with  its  terms  and  that  the  structure  was 
properly  made  and  maintained  to  secure  the  same  safety  to  the 
public  that  the  sidewalk  would  have  secured  without  it.  {Clif- 
ford V.  Dam,  81  N.  T.  56 ;  WasTner  v.  D.  Z.  cfe  W.  B.  R. 
Co.;9>0  id.  212 ;  Irvine  v.  Wood,  51  id.  224 ;  McGuire  v.  Spence, 
91  id.  303.)  The  plaintiff  had  a  right  to  presume  the  struc- 
ture to  be  safe ;  she  was  bound  to  no  special  care,  and  cannot 
be  charged  with  negligence  for  not  being  on  her  guard  against 
an  unlawful  obstruction,  or  for  not  looking  for  it,  although  it 
was  visible.  {MoGuirev.  Spence,  91  N.  Y.  303 ;  PahUon  v. 
N.  C,  R.  R.  Co.,  83  id.  7 ;  Vogel  v.  Jdayor,  etc.,  92  id.  10.) 
The  plaintiff  was  bound  to  only  ordinary  care  and  prudence. 
(  Worley  v.  0.  St.  cfe  iT.  R.  R.  Co.,  83  N.  Y.  121 ;  Weston  v. 
N.  T.  E.  R.  Co.,  73  id.  595.) 

Finch,  J.  The  complaint  in  this  action  was  grounded  upon 
negligence  in  the  construction  of  the  bridge  over  the  vault 
opening.  There  is  no  allegation  that  its  existence  was  unlaw- 
ful, or  that  it  constituted  an  unauthorized  obstruction  of  the 
street,  and  so  was  a  wrong,  or  a  nuisance ;  but,  on  the  contrary, 
the  complaint  assumed  a  lawful  construction,  for  it  was  averred 
that  *  *  it  became  and  was  the  duty  of  the  defendant  so  to  erect 
and  maintain  the  said  bridge,  or  wooden  walk  aforesaid,  and  the 
approaches  or  steps  leading  thereto  and  therefrom,  *  *  *  *  in 
good  order  and  in  proper  and  safe  condition,"  and  then  avers 
that  the  structure  was  built  in  a  careless  and  negligent  manner, 
and  was  allowed  to  fall  into  and  remain  in  a  dangerous  state 
and  condition.     Upon  the  trial  the  plaintiff  proved  that  she 
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fell  while  descending  the  steps  from  the  bridge;  that  those 
steps  were  of  iineqnal  height  and  width  and  guarded  by  no 
railing  at  the  side,  and  after  proof  of  the  injury  rested  her 
case.  The  defendant  moved  for  a  nonsuit  claiming  that 
there  was  no  negligence,  which  motion  was  denied.  Evi- 
dence was  then  given  of  the  mode  and  manner  of  construc- 
tion ;  of  the  permission  granted  by  the  department  of  public 
works  to  build  the  vault ;  and  of  the  city  ordinances  relating 
to  the  subject ;  and  after  a  renewal  of  the  motion  for  a  non- 
suit, which  was  again  denied,  the  defendant  rested.  The  court 
then  charged  the  jury,  and  submitted  to  them  solely  the  ques- 
tion of  negligence  in  the  construction  or  maintenance  of  the 
bridge ;  saying  explicitly  that  the  defendant  under  the  permit 
from  the  department  of  public  works  had  the  right  to  erect  a 
bridge  over  the  excavation  in  question,  and  that  no  cause  of 
action  was  shown  unless  the  jury  should  find  the  defendant 
guilty  of  negligence.  Neither  side  controverted  this  proposi- 
tion, or  took  exception  to  it ;  but,  on  the  contrary,  the  learned 
counsel  for  the  plaintiflE  in  his  brief  on  this  appeal  expressly 
says  not  only  "that  the  case  went  to  the  jury  on  the  question 
of  negligence  in  constructing  the  steps,"  but  also  that  ^*it  waa 
tried  on  that  understanding."  It  will  not  do  now  to  say  that 
there  was  no  authority  for  building  the  bridge  at  all,  and  that 
its  very  existence  was  an  affirmative  wrong  for  which  the 
judgment  may  be  sustained.  That  wonld  be  extremely  unjust 
in  view  of  the  pleadings  and  the  course  of  trial.  We  must 
treat  the  action,  therefore,  as  the  parties  and  the  court  treated 
it,  as  involving  only  the  question  of  negligence  in  the  construc- 
tion of  the  bridge,  and  so  considered,  a  very  important  question 
arises  as  to  the  degree  of  care  and  prudence  in  that  construction 
which  devolved  upon  the  defendant.  The  jury  were  told  that 
"  the  defendant  was  under  a  liabiUty  to  have  the  bridge  con- 
stnicted  in  such  manner  that  the  plaintiff  would  not  be  sub- 
jected to  any  more  personal  risk  than  if  the  sidewalk  had  been 
there  instead  of  the  bridge."  To  this  instruction  the  defend- 
ant excepted.  The  doctrine  thus  declared  was  not  inadvertent 
or  unintentional.     It  is  repeated  Tiot  less  than  six  times  in  the 
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course  of  tho  charge  and  so  woven  into  it  as  to  be  its  most  prom- 
inent feature.  The  jury  were  told  "  if  in  your  deliberation 
you  reach  the  conclusion  that  this  bridge  was  less  safe  than  the 
sidewalk  would  have  been  and  this  lady  in  passing  over  it  ex- 
ercised the  caution  which  reaaonably  prudent  men  and  women 
exercise  in  passing  over  a  sidewalk  then  you  will  pass  to  the 
consideration  of  the  amount  of  your  verdict."  Here  again  the 
defendant  excepted,  pointing  his  objection  to  the  test  of  rea- 
sonable care  on  the  part  of  plaintiff  supplied  to  the  jury.  And 
to  make  the  true  position  of  the  court  still  plainer,  tho  judge 
was  asked  to  charge  "that  if  the  jury  believe  the  bridge  and 
steps  were  constructed  in  a  reasonably  safe  and  proper  manner 
plaintiff  cannot  recover,"  which  instruction  was  refused  and 
the  defendant  again  excepted.  Since  walking  over  an  un- 
broken level  is  undeniably  safer  than  ascending  or  descending 
steps,  however  carefully  constructed,  the  jury  were  left  to  the 
possibility  of  an  inference  that  any  construction  of  a  bridge 
above  the  level  of  the  street  involving  the  presence  of  steps 
was  negligence  as  matter  of  law.  It  is  not  at  all  certain  that 
such  an  idea  was  in  the  mind  of  the  court,  and  yet  the  lan- 
guage used  was  broad  enough  to  cover  it,  and  quite  sure  to 
leave  a  jury  in  danger  of  being  misled.  To  its  full  extent  it 
was  approved  by  the  General  Terra  without  the  least  restric- 
tion or  limitation,  and  in  the  respondent's  brief  on  this  appeal 
it  is  distinctly  argued  that  the  cover  of  the  excavation  should 
have  been  on  the  level  of  the  old  sidewalk,  thus  dispensing 
with  steps  entirely.  The  doctrine  of  the  charge  to  its  full  ex- 
tent and  in  its  entire  scope  was  defended  in  the  General  Term 
and  is  sought  to  bo  justified  on  this  appeal  by  a  series 
of  decisions  in  this  court.  {Clifford  v.  Dam^  81  N.  Y. 
56;  McGuire  v.  Spence,  91  id.  303;  Wasmer  v.  1).  L.  & 
W.  R.  li.  Co.,  80  id.  212;  Irvine  v.  Wood,  51  id.  224.) 
In  the  first  of  these  cases  a  vault  was  built  with  an  opening 
in  the  sidewalk  to  receive  coal,  but  the  cover  to  the  opening, 
intended  to  remain  there  permanently  and  to  constitute  a  part 
of  the  sidewalk,  was  so  imperfectly  constructed  that  it  gave 
way  and  injury  followed.  We  said  that  the  builder  was  bound 
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to  make  the  sidewalk  as  eafe  as  it  was  before  it  was  excavated. 
But  we  did  not  at  all  say  that  he  was  boand  to  do  that  dur- 
ing the  process  of  construction.  In  the  present  case  the 
builder  was  required  to  restore  the  sidewalk  which  he  had  ex- 
cavated, to  its  original  safe  condition,  but  that  is  not  saying 
that  he  must  keep  it  so  during  the  process  of  construction. 
That  process  implies  and  compels  a  temporary  removal  of 
the  sidewalk,  and,  either  it  must  be  left  impassable  and 
guarded  and  protected  as  an  excavation,  or  bridged  above  the  side- 
walk  level  so  that  the  work  of  building  or  restoration  can  goon 
beneath  it  and  without  obstruction  to  the  public  travel ;  or^  at  least, 
the  question  whether,  consistently  with  the  construction  of  the 
vault,  it  was  not  necessary  to  build  Hke  bridge  above  the  side- 
walk level ;  whether  any  covering  at  such  level  was  possible, 
such  as  would  permit  at  the  same  time  and  with  equal  safety 
the  work  of  construction  and  the  passage  of  the  public ;  and 
whether,  if  so,  the  temporary  covering  at  grade,  with  the  inev- 
itable process  of  change  from  stone  to  wood,  and  then  from 
wood  to  stone,  might  not  have  involved  greater  risk  to  the 
passers-by  than  the  construction  of  the  elevated  bridge;  all 
these  were  questions  of  fact  for  the  jury  and  not  of  law  for 
the  court.  They  were  made  questions  of  law  by  force  of  the 
charge  which  in  effect  denounced  as  negligent  a  construction 
of  the  bridge  which,  by  reason  of  its  steps,  was  not  and  could 
not  bo  made  to  involve  as  little  risk  to  the  public  as  the  level 
sidewalk.  If  that  is  the  law,  builders  will  be  compelled  to 
stop  passage  entirely  and  turn  the  public  into,  or  across,  the 
carriage-way  with  all  the  risks  and  inconveniences  which  must 
necessarily  result.  The  second  of  the  cases  cited  was,  also, 
that  of  a  vault  or  area  left  uncovered  and  without  guard,  after 
the  process  of  construction  was  ended  and  when  there  was 
nothing  to  warn  the  public  of  possible  danger.  The  third 
case  cited  was  that  of  a  railroad  which  had  interfered  with  a 
public  street  and  failed  to  restore  it  to  its  original  or  useful 
condition.  In  like  manner  the  last  case  cited  was  that  of  a 
coal  vault  left  imperfectly  covered  after  the  work  of  construc- 
tion was  complete.     All  of  these  cases  require  of  the  builder 
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what  is  possible  and  what  is  jnst,  but  none  of  them  lay  down 
a  rule  of  law  that  a  rightful  removal  of  the  sidewalk  to  build  a 
vault  must,  during  the  temporary  period  of  construction,  be 
accompanied  by  the  presence  of  a  new  sidewalk  just  as  safe  as 
the  one  removed.  Practically,  that  is  saying  that  the  vault 
sbftU  not  be  built,  or,  that  while  building,  passage  shall  he 
turned  into  the  ro:idway,  or  across  to  the  opposite  walk ;  a 
measure  palpably  as  dangerous,  and  even  more  so  than  a  pru- 
dent and  proper  bddge.  In  all  such  cases  it  is  inevitable  that 
the  passage  of  the  public,  temporarily,  is  made  less  convenient 
and  not  so  perfectly  safe  as  before  the  removal  of  the  sidewalk  ; 
but  if  this  is  done  with  prudence  and  care,  with  good  judg- 
ment, and  properly  £l|pd  attentively,  so  as  not  to  be  perilous  to 
passengers  in  the  strieet,  the  builder  is  not  responsible  for  an 
accident.  The  rule  applied  upon  the  trial  of  this  case  would 
tend  to  make  impossible  any  temporary  occupation  of  the 
street  by  builders  during  the  process  of  constmction.  One, 
who,  with  the  permission  of  the  public  authorities,  without 
disturbing  the  sidewalk,  piles  brick  in  the  roadway,  leaving 
room  for  wagons  to  pass,  necessarily  narrows  the  roadway  and 
does  not  and  cannot  keep  it  in  as  safe  condition  for  the  pas- 
sage of  carriages  as  it  was  before  such  occupation.  Such  an 
occupation  of  the  street  in  the  city  of  New  York  is  lawful 
(Itthberg  v.  Mayor^  etc,^  91  N.  Y.  143),  but  does  not  leave  the 
street  in  as  safe  a  condition  for  passage  as  it  was  before  the 
pile  of  brick  was  placed  upon  it.  Such  a  test  cannot  bo  ap- 
plied. The  rule  in  case  of  an  excavation,  duly  authorized,  is 
that  it  shall  be  carefully  guarded  so  as  to  be  reasonably  free 
from  danger  to  travelers  upon  the  street.  {Brusso  v.  Citt/  of 
Buffalo^  90  N.  Y.  679.)  If  it  is  covered,  and  the  public  in- 
vited to  pass  over  it,  reasonable  care  requires  that  it  should  be 
so  strongly  and  so  prudently  constructed  as  to  involve  no  peril 
to  those  passing  over  it  and  exercising  the  ordinary  care  appro - 
))riate  to  the  situation.  It  is  not  to  be  expected,  and  cannot 
be  required,  that  the  temporary  covering  shall  equal  in  safety 
and  convenience  the  sidewalk  removed,  or  that  passengers  may 
cross  with  as  little  heed  and  care  as  upon  the  completed  pave- 
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luent,  and  the  dutj  of  the  builder  is  not  to  be  thns  meas- 
ured until  his  work  is  done  and  opened  to  public  passage  as  a 
completed  sidewalk.  The  necessities  of  building  involve  some 
inconvenience  to  the  public.  Temporarily  it  must  be  borne 
in  view  of  the  other  public  benefit  resulting  from  freedom  of 
construction,  and  where  it  occurs  the  traveler  is  bound  tcf  ob- 
serve its  presence,  and  give  to  his  passage  some  of  the  care  and 
observation  which  he  may  assume  to  be  unnecessary  upon  the 
completed  sidewalk.  But  if  the  builder  opens  his  covering  to 
the  passage  of  the  public,  although  only  as  a  temporary  sub- 
stitute, he  must  be  deemed  to  declare  it  safe  and  free  from 
peril  to  persons  crossing  with  such  ordinary  prudence  and  care 
as  the  presence  of  the  temporary  structure  requires ;  and  so  ho 
must  build  it  with  so  much  of  care,  and  skill,  and  prudence  as 
will  reasonably  protect  the  passers  from  peril,  and  enable  them 
with  some  ordinary  attention  to  their  steps  to  pass  it  with 
safety.  The  necessity  is  exceptional  upon  both  sides.  In  the 
present  case  the  steps  were  of  unequal  height  and  width,  and 
there  was  some  evidence  that  they  were  guarded  by  no  side 
rail,  and  the  question  of  negligence  should  have  been  pre- 
sented to  the  jury  upon  all  the  facts  and  circumstances  of  the 
case,  but  without  setting  up  the  removed  sidewalk,  and  pas- 
sage over  it,  as  the  measure  of  the  builder's  duty  and  the  trav- 
eler's care. 

For  this  error  the  judgment  should  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  the  event. 

All  concur,  except  Danfobth,  J.,  dissenting. 

Judgment  reversed. 


George  Mark  et  al.,  AppeUants,  v.  The   State  of   New 
York,  Respondent. 

Where  persona,  whose  lands  were  taken  for  canal  purposes,  at  the  time  the 
provision  of  the  Revised  Statutes  (1  R.  S.  225,  §  48)  was  in  force,  requir- 
ing everj  person  interested  in  lands  so  appropriated,  if  he  intended  to 
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make  aDj  claim  for  damages,  to  do  so  within  one  jear  after  the  taking, 
omitted  to  make  a  claim  within  the  time  specified, —  Held,  that  they 
thereby  waived  all  right  of  damages ;  and  tliat  the  Str.te  became  vested 
with  a  full  and  perfect  title  free  from  any  claim  or  right  eiListing  in  the 
owners. 

Also  JiM,  that  the  right  so  acquired  by  the  State  was  not  canceled,  or  the 
right  of  the  owners  to  damages  revived  by  the  act  of  1870  (Chap.  321, 
Laws  of  1870),  conferring  upon  the  canal  appraisers  jurisdiction  to  "  hear 
and  determine  all  claims  against  the  State,  *  *  *  for  dlimages  al- 
leged to  have  been  sustained  *  *  from  the  canals  of  the  State,  or 
from  their  use  and  management ; "  that  the  claims  mentioned  in  the  act 
were  of  a  different  character  from  those  provided  for  by  the  said  provision 
of  the  Revised  Statutes. 

People,  ex  rel,  Jermain,  v.  Thayer  (14  Hun,  798 ;  68  N".  T.  348),  distin- 
guished. 

Plaintiffs  claimed  that  nnde^  said  act  of  1870,  they  were  entitled  to  dam- 
ages for  the  impairment  of  a  ferry  right,  caused  by  the  original  taking. 
Held  untenable;  as  such  impairment  was  but  an  incident  of  the  appro- 
priation, and  constituted  a  portion  of  the  damages,  and  could  not  be  pre- 
sented as  a  separate  and  distinct  claim. 

(Argued  December  4,  1884  ;  decided  January  20,  1885.) 

Appeal,  pursuant  to  chapter  205,  Laws  of  1883,  §  10,  from 
a  decision  of  the  board  of  claims,  awarding  "  nothing  "  to  the 
appellants  upon  a  claim  presented  by  them  for  lands  appro- 
priated by  the  State  in  1854  for  canal  purposes,  and  for  injuries 
to  certain  ferry  rights  belonging  to  them,  caused  by  such  ap- 
propriation. 

The  facts,  so  far  as  material,  appear  in  the  opinion. 

Charles  JE.  Patterson  for  appellants.  A  subsequent  statute 
not  repugnant  to  a  prior  statute  in  all  or  any  of  its  provisions, 
perhaps  more  comprehensive  and  perhaps  varying  more  in 
verbiage  than  in  meaning,  but  plainly  intended  to  prescribe  the 
only  rule  governing  the  cases  provided  for,  repeals  the  prior 
one.  {Dexter^  etc.y  Co.  v.  AUen^  6  Barb.  115 ;  Daviess  v.  Fair- 
bairuy  3  How.  [U.  S.]  644 ;  Heckmanny.  IHnkney^  81  N.  Y. 
211 ;  BirdsaU  v.  State^  Proceedings  of  the  Canal  Board  for 
1882,  76,  79;  id.  1880,  133,  137,  HO;  id.  1881,  312;  People, 
ex  rd.  Jermain,  v.  Thayer,  4  Hun,  798.)  The  act  of  1870  is  a 
remedial  statute  and  should  be  liberally  construed,  so  as  to  ac- 
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complisli  and  prevent  a  failure  of  the  beneficial  ends  intended 
by  it.  {Danforth  v.  Suydam,  4  Comst.  66-68  ;  44  N.  Y.  201 ; 
Ayera  v.  Lawrence^  59  id.  192 ;  Molntt/re  v.  N.  Y.  C.  H.  li. 
Co.,  37  id.  287 ;  nadler  v.  Goldm^  36  id.  446 ;  Weed  v.  Tocher, 
19  id.  422;  1  Kent's  Com.  455,  456;  Potter's  Dwarris  on 
Statutes,  73  ;  Pearson  v.  Lomjoy,  35  How.  Pr.  193.)  A  statute 
of  limitations  has  never  been  construed  to  be  payment  or  dis- 
charge of  a  debt  or  claim  for  damages.  At  most  it  offers  a  plea 
which  may  be  interposed  to  shield  the  defendant  from  payment 
of  a  just  claim,  because  not  prosecuted  within  the  time  pre- 
scribed by  law.  {Rawl  v.  American  L,  Ins,  Co.,  36  Barb. 
357 ;  People  v.  Canal  Appraisers,  9  id.  496 ;  Danforth  v. 
Suydam,  4  N.  Y.  66.)  The  title  of  the  land  had  not  vested  in 
the  State  at  the  time  of  the  building  of  the  pier  thereon ;  so 
exemption  from  liability  only  because  of  the  lawful  acts  done 
without  negligence  by  the  State,  on  its  own  land,  could  be 
claimed.  {Rexford  v.  KnigU,  11  N.  Y.  303 ;  Baliou  v.  Bal^ 
lou,  78  id.  325.) 

D.  O^Brien,  attorney-general,  for  respondent.  The  appel- 
Unts'  claim  was  barred  by  their  failure  to  exhibit  a  statement 
thereof  to  the  canal  appraisers  within  one  year  after  tlie  lands 
had  been  taken  for  the  use  of  the  State,  and  they  must  be 
deemed  to  have  surrendered  to  the  State  their  interest  in  the 
premises  appropriated.  (1 R.  S.  [1st  ed.]  225,  §§  45-67.)  It  is 
not  necessary  that  the  compensation  shall  have  been  actually 
paid  in  order  to  make  the  appropriation  complete.  It  is  suffi- 
cient to  satisfy  the  constitutional  requirement,  if  certain  and 
ample  provision  has  been  made  by  law,  so  that  the  owner  can 
coerce  payment  through  the  judicial  tribunals  or  otherwise, 
without  any  unreasonable  or  unnecessary  delay.  (Mills  on  Em. 
Dom.  158,  §  124;  People  v.  Hayden,  6  Hill,  859 ;  Ryder  v. 
Striker,  63  N.  Y.  136;  Smith  v.  llehner,  7  Barb.  416;  Reoo- 
ford  V.  Knight,  11  N.  Y.  308 ;  15  Barb.  627.)  When  it  is  not 
manifestly  the  intention  of  the  legislature  that  a  subsequent 
act  shall  control  the  provisions  of  a  former  act,  the  subse- 
quent shall  not  be  construed  as  having  such  an  operation,  even 
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though  the  words,  taken  strictly  and  grammatically,  would 
repeal  the  former  act-  (Smith's  Com.  879,  §  757 ;  Canal  Co. 
V.  B.  R.  Co.^  4  Gill.  &  Johns.  6.)    If  the  two  statutes  can, 

by  a  reasonable  and  fair  construction,  be  read  together,  without 
conflict  or  inconsistency,  both  will  be  upheld.  {Chamberlain 
V.  Chamberlain^  43  N.  Y.  421 ;  Powers  v.  Shepherd^  48  id. 
540;  Staa^  v.  //.  7?.  It.  li.  Co.,  4  Abb.  App.  Dec.  287; 
Mongton  v.  People,  55  N.  Y.  613.)  Repeals,  by  implication, 
are  disfavored,  and  are  never  allowed  except  where  inconsist- 
ency and  repugnance  are  plain  and  unavoidable,  and  there 
must  be  such  a  positive  repugnancy  between  the  provisions  of 
the  new  law  and  the  old  that  they  cannot  stand  together  or  bo 
consistently  reconciled.  (Potter's  Dwarris  on  Statutes,  155; 
McCarthy  v.  Orpluin  Asylum  Society,  9  Cow.  437;  Walva^ 
V.  Baasett,  41  Barb.  92 ;  Stnith  v.  People,  47  N.  Y.  330.)  The 
earlier  statute  remains  in  force  unless  the  later  is  manifestly 
repugnant  to  it  or  inconsistent  with  it;  or  unless  the  latter  act 
takes  some  notice  of  the  former,  plainly  indicating  an  inten- 
tion to  abrogate  it.  {Brown  v.  Loaee,  5  Hill,  221;  WiUiama 
V.  Potter,  2  Barb.  316 ;  13  How.  331  ;  /;*  Matter  of  The  Ever- 
greens, 47  N.  Y.  216.)  A  construction  of  a  statute  which  re- 
peals another  statute  should  be  very  clear ;  especially  when  the 
repeal  is  of  a  part  of  a  statute,  and  it  seriously  mars  the  har- 
mony of  the  system.  {Hayes  v.  Simons,  9  Barb.  260 ;  Peo- 
ple V.  Palmer,  52  N.  Y.  84.)  A  general  law  will  not,  in  the 
absence  of  an  intent,  clearly  manifested  by  its  terms,  be  held 
to  abrogate  or  change  the  provisions  of  a  special  law,  passed 
for  particular  cases,  and  constituting  a  class  for  which  the  gen- 
eral laws  of  the  State  did  not  provide.  {Matter  of  D,  i&  II. 
C.  Co.,  69  N.  Y.  209;  People  v.  Quigg,  59  id.  83;  Matter 
of  Comrs.  of  O.  Park,  50  id.  493;  MoKenna  v. Ediyiundstone, 
91  id.  231 ;  Whipple  v.  Christian,  80  id.  582 ;  Village  of  De- 
posit V.  Dail,  5  Hun,  310 ;  Matter  of  John  W.  Waoher,  2  How. 
352.)  Two  statutes  shall  stand  together  and  both  have  effect 
if  possible,  and  all  acts  in  pari  materia  should  be  taken 
together  as  if  they  were  one  law.     {Powers  v.  Sheperd,  48  N. 
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Y.  402 ;  Matter  of  Curser^  89  id.  402  ;  McCaHhy  v.  Orphan 
Asylum^  supra.) 

Miller,  J.  The  claim  of  the  appellants  depends  upon  the 
construction  to  be  placed  upon  certain  provisions  of  law  relat- 
ing to  the  appraisal  and  payment  of  damages  to  the  owners  of 
lands,  waters  or  streams  appropriated  for  canal  purposes,  and 
for  other  damages  sustained  from  the  canals  by  reason  of  their 
use  and  management,  or  for  the  negligence  or  conduct  of  the 
State  officers  having  charge  thereof,  or  resulting  or  arising 
from  any  accident  or  other  matter  or  thing  in  connection  with 
the  canals. 

The  lands,  in  reference  to  which  damages  are  claimed,  were 
taken  for  canal  purposes  in  1854.  At  that  time  the  statute 
(1  R.  S.  [7th  ed.]  642),  after  making  provision  for  the  appraisal 
of  damages  for  lands  appropriated  for  canal  purposes,  by  sec- 
tion 48  declares:  "  E^ery  person  interested  in  the  premises  so 
appropriated,  if  ho  intends  to  make  any  claim  for  damages, 
shall,  within  one  year  after  such  preflaises  shall  have  been  taken 
for  the  use  of  the  State,  exhibit  to  the  appraisers  a  statement 
of  his  claim  in  writing,  signed  by  himself,  his  guardian  or 
agent,  and  specifying  the  nature  and  extent  of  his  interest  in 
the  premises  appropriated,  and  the  amount  of  damage ;  and 
every  person  refusing  or  neglecting  to  exhibit  such  claim  within 
the  time  prescribed  shall  be  deemed  to  have  surrendered  to 
the  State  his  interest  in  the  premises  so  appropriated."  No 
claim  was  ever  presented  for  the  damages  now  claimed,  as  pre- 
scribed by  the  section  cited,  and  the  owners  of  the  land  taken, 
having  failed  to  exhibit  their  demand  within  the  time  provided, 
must  be  deemed  to  have  surrendered  to  the  State  their  interest 
in  the  same.  Their  neglect  and  omission  to  exhibit  such  claim 
was  a  waiver  of  all  right  to  damages  against  the  State,  and  the 
State  became  thereby  vested  with  a  full  and  perfect  title  to 
the  land,  free  from  any  claim  or  right  existing  in  the  owners 
thereof  at  the  time  it  was  taken.  Not  only  were  they  divested 
of  their  title  to  the  land  taken,  but  of  all  right  to  damages 
arising  as  an  incident  to  the  taking  of  the  same. 
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The  eflEect  of  the  limitation  in  section  48,  tliat  the  claim 
must  be  presented  within  one  year,  evidently  was  to  prevent 
its  presentation  after  the.  expiration  of  the  time  in  which  it 
was  to  be  made,  and  the  State  occupies  the  same  position  to- 
ward the  claimants  as  if  they  had  voluntarily  executed  a  re- 
lease to  the  State  of  all  their  title  to  the  premises,  and  of  all 
claim  for  damages. 

No  pretense  was  made  from  1855  to  1870,  that  any  right 
to  damages  existed  in  favor  of  the  appellants  by  reason  of 
the  taking  of  the  lands  in  question,  and  the  claim  now  pre- 
sented arose  entirely  upon  the  provisions  of  chapter  321  of  the 
Laws  of  1870,  and  it  is  now  insisted  that  the  right  of  the  State, 
acquired  by  the  provisions  of  laws  existing  at  the  time  the 
land  was  taken  and  held  for  fifteen  years,  has  been  canceled 
and  discharged,  and  the  original  claim  of  the  appellants  re- 
vived, and  resuscitated  and  can  now  be  enforced.  We  are  un- 
able to  discover  any  valid  ground  upon  which  the  interpretation 
of  the  act  of  1870  contended  for  can  be  sustained.  The  first 
section  of  that  act  provides  as  follows :  "  Jurisdiction  is  hereby 
granted  to,  and  conferred  upon,  the  canal  appraisers  to  hear 
and  determine  all  claims  against  the  State  of  any  and  all  per- 
sons and  corporations  for  damages  alleged  to  have  been  sus- 
tained by  them  from  the  canals  of  the  State,  or  from  their  use 
and  management,  or  resulting  from  the  negligence  or  conduct 
of  any  officer  of  the  State  having  charge  thereof,  or  resulting 
or  arising  from  any  accident  or  other  matter  or  thing  connected 
with  the  canals." 

The  second  section  declaras  that  ^^  the  claimants  shall  file 
their  claims  *  *  *  within  two  years  from  the  time  said 
damages  shall  have  accrued ;  but  claims  for  damages  which 
shall  have  accrued  more  than  one  year  prior  to  the  passage  of 
this  act  shall  be  filed  within  one  year  from  the  date  hereof. 
*  *  *  All  acts  and  parts  of  acts  inconsistent  with  this  act 
are  hereby  repealed." 

The  claim  of  the  appellants  was  filed  within  one  year  after 
the  passage  of  this  act,  but  is  not  aided  thereby.  The  claims 
mentioned  in  the  act  embrace  those  of  an  entirely  different 
SiOKBLS  —  Vol.  LII.  73 
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character  from  those  which  were  provided  for  by  previous  en- 
actments of  law.  The  act  conferred  additional  jurisdiction 
in  regard  to  this  new  class  of  claims,  and  its  effect  was  to  in- 
crease the  liability  of  the  State  in  reference  thereto. 

The  legislature  intended  to  provide  for  cases  of  damages 
arising  from  the  canals  themselves,  their  use  and  management, " 
or  the  negligence  or  conduct  of  canal  ofBcers,  or  any  matter 
connected  with  the  canals.  These  do  not  include  damages  to 
land,  etc.,  which  were  provided  for  by  section  46  of  the  Re- 
vised Statutes.  The  act  of  1870  is  independent  of,  and  in 
addition  to,  what  was  contained  in  the  Revised  Statutes.  The 
two  statutes  are  in  entire  harmony.  The  Revised  Stat- 
utes referred  to  relate  to  damages  of  a  certain  character,  which 
are  named,  and  the  law  of  1870  to  an  entirely  different  class 
of  cases,  which  is  also  enumerated.  They  are  manifestly  con- 
sistent with  each  other,  and  there  is  nothing  in  the  lastrmen- 
tioned  act  which  indicates  an  intention  to  repeal  or  change  the 
fonner  law. 

Where  it  is  intended  to  alter  or  repeal  an  existing  statutory 
enactment  the  act  itself  sliould  contain  provisions  to  that 
effect,  or  it  should  be  plainly  manifest  that  such  was  the  de- 
sign, by  the  later  act  being  repugnant  to  and  inconsistent 
with  the  former.  A  statute  may  sometimes  be  regarded  as 
being  repealed  by  reason  of  its  inconsistency  with  a  subse- 
quent statute  and  by  implication ;  but  repeals  by  implication 
are  not  favored  in  the  law,  and  it  is  only  in  cases  where  the 
repugnancy  is  clear  and  manifest,  and  the  two  statutes  cannot 
be  reconciled  or  stand  together,  that  this  rule  can  be  applied. 
In  the  case  considered,  the  two  statutes  can  consistently  stand 
together,  and  each  have  effect  in  reference  to  the  subject  to 
which  it  relates.  They  both  may  be  considered  as  one  law, 
embracing  separate  provisions  as  to  different  classes  of  cases. 

There  is  another  reason  why  the  interpretation  claimed  can- 
not be  upheld,  and  that  is,  it  is  in  conflict  with  the  plain  in- 
tention of  the  legislature.  Looking  at  the  various  provisions 
of  law  in  regard  to  claims  of  this  character,  it  is  very  evident 
that  the  law  of  1870  could  never  have  been  intended  to  revive 
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and  bring  into  new  life  claims  which  had  long  been  barred  by 
statutory  enactment,  and  to  which  there  was  a  complete  legal 
defense.  Independent  of  the  consideration  last  suggested,  it 
is  not  reasonable  to  suppose  that  the  legislature  designed  to 
open  the  flood-gates  which  would  let  in  claims  of  a  large  and 
perhaps  incalculable  amount,  which  the  owners  themselves  had 
never  presented,  and  which  had  been  blotted  out  by  lapse  of 
time.  Such  a  presumption  should  not  be  indulged  in  refer- 
ence  to  old  and  stale  claims,  and  should  only  be  sanctioned 
where  the  law  itself  clearly  shows  that  such  was  the  intention 
of  the  lawmakers. 

The  case  considered  is  not  brought  within  the  rule,  that  where 
a  later  statute,  not  purporting  to  amend  a  f ormor  one,  covers 
the  whole  subject,  and  was  plainly  intended  to  furnish  the  only 
law  upon  the  Bubject,  the  former  statute  must  be  held  repealed 
by  necessary  implication.  It  is  apparent,  as  we  have  seen,  that 
the  statute  of  1870  does  not  cover  the  whole  subject,  and  that 
it  was  not  designed  to  furnish  the  whole  law  in  reference  to 
claims  for  canal  damages.  There  is,  therefore,  no  ground  for 
the  contention  that  the  later  statute  absorbs  the  former  or 
takes  its  place. 

The  history  of  legislation  in  reference  to  claims  for  damages, 
arising  from  the  taking  of  lands  and  other  property  for  the 
canals  or  the  management  of  the  same,  furnishes  no  ground  for 
the  supposition  that  by  the  act  of  1870,  the  legislature  in- 
tended to  embrace  all  the  cases  which  had  been  previously  pro- 
vided for,  including  those  which  had  never  been  deemed  of 
sufficient  importance  to  be  presented.  Such  an  inference  is 
only  to  be  derived  from  the  plainest  provisions  of  law,  estab- 
lishing the  validity  of  the  claims  referred  to  and  indicating  a 
clear  intention  on  the  part  of  the  legislature  to  that  effect. 
The  statute  of  1870  contains  no  language  which  authorizes  such 
an  interpretation  of  its  provisions. 

The  appellants'  counsel  claims  that  to  affirm  the  decision  of 
the  court  below,  this  court  must  hold  that  there  are  two  statutes 
of  limitations  in  reference  to  canal  claims,  one  of  one  year  and 
one  of  two  years,  and  that  even  within  this  rule  the  award  ap- 
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pealed  from  should  be  reversed  as  two  dilBEerent  grounds  or 
causes  of  action  are  presented,  one  for  the  taking  of  the  land 
and  the  other  for  the  impairment  of  a  ferry  and  certain  ferry 
rights,  and  that  the  latter  was  not  within  the  jurisdiction  of  the 
appraisers.  Conceding  that  the  two  statutes  may  be  in  force, 
there  is  no  ground  for  the  contention  that  the  appellants  have 
a^y  claim  for  the  impairment  of  their  rights  in  reference  to  the 
feriy,  under  the  statute  of  1870.  Such  a  claim  was  but  an  in- 
cident to  the  taking  of  the  land  at  the  time  it  was  appropriated 
in  1854  and  constituted  a  portion  of  the  rights  which  then  ex- 
isted in  the  owners.  The  claim  for  the  land  and  for  injury  to 
the  ferry  could  not  be  divided  so  as  to  present  a  separate  and 
distinct  claim  for  each,  but  properly  should  be  regarded  together 
as  constituting  a  single  and  entire  claim  for  damages  by  rea- 
son of  the  appropriation  of  the  land  for  canal  purposes.  When 
the  land  was  surrendered,  by  the  failure  to  present  a  claim 
under  the  statute,  the  ferry  rights,  which  were  incident  to  and 
formed  a  portion  of  the  claim,  were  also  given  up  and  the  title 
to  the  land  free  and  clear  of  all  claims  became  absolutely  vested 
in  the  State.  The  rights  of  the  claimants  thus  became  barred, 
and  they  have  not  been  restored  by  the  provisions  of  the  act 
of  1870. 

The  case  of  People^  exrel.  Jermain,  v.  Thayer  (4  Hun,  798 ; 
63  N.  T.  348)  did  not  involve  the  question  now  presented,  and 
is  not  an  authority  which  upholds  the  position  contended  for  by 
the  appellants'  counsel. 

Under  the  circumstances,  the  statute  of  limitation  which  is  a 
statute  of  repose,  and  as  such  entitled  to  as  much  consideration 
as  any  other  valid  legal  defense,  may  well  be  invoked,  not  only 
to  enforce  a  strict  legal  right,  but  as  a  matter  of  justice  and 
equity,  to  prevent  the  collection  of  demands,  which  have  long 
been  regarded  as  canceled  and  satisfied.  After  caretnl  consid- 
eration, we  are  of  the  opinion  that  the  claim  of  the  appellants 
is  barred  by  the  statute  of  limitation. 

The  decision  and  award  of  the  board  of  claims  should  be  af- 
firmed, with  costs. 

All  concur. 

Award  affirmed. 
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Dennis  G.  Littlbfield,  Eespondent,  v.  The  Albany  County 
Bane,  Impleaded,  etc.,  Appellant. 

While  plaintiff  and  defendant  J.  were  partners  in  basiness,  P.  obtained 
judgment  against  them  for  an  infringement  of  letters-patent.  Pending  an 
appeal  therefrom,  plaintiff  bought  out  J/b  interest  in  the  firm,  giving  his 
promissory  notes  therefor.  It  was  agreed  that  this  purchase  should  not 
affect  J/s  liability  in  said  suit,  but  that  plaintiff  should  attend  to  its  de- 
fense, and  J.  pay  one-half  the  expenses  and  of  any  recovery  therein.  J. 
sued  plaintiff  on  the  notes  and  while  the  action  was  on  trial  assigned  his 
claim  and  any  recovery  therein  to  defendant,  the  Albany  County  Bank, 
as  collateral  security  for  a  precedent  indebtedness.  J.  was  at  the  time 
insolvent,  and  so  continued.  Plaintiff  was  allowed,  by  way  of  set-off  in 
said  action,  one-half  the  costs  and  expenses  incurred,  up  to  its  commence- 
ment, by  him  in  the  P.  suit,  but  those  incurred,  subsequently,  were  re- 
jected and  J.  obtained  judgment  for  a  balance  so  found  due.  Plaintiff 
subsequently  settled  the  P.  suit,  the  bank  threatened  to  enforce  the 
judgment  and  thereupon  plaintiff  brought  this  action  to  have  one-half 
the  sum  paid  by  him  on  such  settlement,  and  of  the  costs  and  expenses 
not  allowed  to  him,  set  off  against  and  applied  in  satisfaction  of  J/s 
judgment.     Heldy  that  plaintiff  was  entitled  to  the  relief  sought. 

Whoever  takes  an  assignment  of  an  overdue  debt  or  obligation  takes  it 
subject  to  all  the  equities  existing  in  favor  of  the  debtor  against  the 
assignor. 

Equity  requires  that  when  two  claims  are  connected,  although  one  is  un- 
liquidated, a  set-off  should  be  compelled  when,  by  reason  of  the  insol- 
vency of  either  debtor,  satisfaction  cannot  be  otherwise  obtained  by  the 
other. 

(Argued  December  5,  1884  ;  decided  January  20,  1885.) 

Appeal  by  defendant,  the  Albany  County  Bank,  from  judg- 
ment of  the  General  Term  of  the  Supreme  Court,  in  the  third 
judicial  department,  entered  upon  an  order  made  December  16, 
1882,  which  affirmed  a  judgment  in  favor  of  plaintiff,  entered 
upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

I8aac  Zawson  for  appellant.  Right  of  set-off  can  only  arise 
or  attach  when  there  is  mutuality  of  debts  of  such  a  certain 
and  ascertained  character  as  to  be  capable  of  set-off,  or  being 
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applied  in  compensation  of  each  other.  {HackeU  v.  Connettj 
2  Edw.  Oh.  73.)  The  assignment  will  protect  the  assignee  of 
an  insolvent,  against  a  claim  arising  out  of  the  payment  of  a 
contingent  liability  existing  at  the  time  of  the  assignment,  but 
paid  afterward.  {Chance  v.  laaaas^  5  Paige,  591.)  The  right 
to  set-ofi  does  not  attach  until  the  debt  sought  to  be  set  off  has 
become  due.  {Keep  v.  Lord  et  al,^  2  Duer,  78  ;  Mv/nger  v. 
Albany  City  Bk.j  85  N.  T.  580 ;  BeckvoUh  v.  Union  Bk.  of 
N.  y.,  9  id.  211 ;  Waterman  on  Set-off,  118 ;  Myers  v.  BaviSy 
22  N.  Y.  489 ;  Martin  v.  Kummiller,  37  id.  396.)  The  right 
of  set-off  does  not  arise  until  there  are  mutual  causes  of  action. 
{Taylor  v.  May  or  ^  etc.y  82  N.  Y.  17 ;  Sohermerhom  v.  Aixder- 
Bon^  2  Barb.  584 ;  Ainalie  v.  Boynton^  id.  263 ;  Bradley  v. 
AngeU,  3  N.  Y.  475  ;  Roberts  v.  Carter ^  38  id.  107;  GroAses 
V.  Woodbury  J  4  Hill,  559 ;  Man^key  v.  Markey^  43  Barb.  58  ; 
Fink  V.  Whitej  67  N.  Y.  103 ;  Firminisch  v.  Bovee  et  al.,  1 
Hun,  532 ;  Mead  v.  dfiUeU,  19  Wend.  397.)  Precedent  in- 
debtedness is  a  good  consideration  to  uphold  an  assignment  as 
against  a  set-off  arising  after  the  assignment.  {Hackett  v. 
Conrtetty  2  Edw.  Ch.  72 ;  Markey  v.  Markey^  43  Barb.  58 ; 
Zogbatcm  v.  Parker,  55  N.  Y.  120 ;  Spencer  v.  Barber,  5  Hill, 
568 ;  Myers  v.  Davis,  22  N.  Y.  489 ;  Toumans  v.  Fdgerton, 
91  id.  403.)  The  order  denying  the  motion  to  dissolve  the  in- 
junction did  not  make  the  question  of  liability  to  set  off  "  res 
adjudicata  "  in  this  case.  {Deufers  v.  Frosche,  5  Hill,  493 ; 
Snyder  V.  White,  6  How.  Pr.  321 ;  Baaik  et  al.  v.  Tract  Soc., 
4  Sandf.  Oh..  438 ;  Mack  v.  Patchin,  29  How.  Pr.  29.)  .  The. 
assignment  to  the  bank  of  the  recovery  to  be  had  in  the  suit  of 
Jagger  against  Littlefield  operated  as  an  assignment  of  the 
judgment  in  that  action,  when  recovered,  as  found  by  the 
referee.  {HackeU  v.  Connett,  2  Edw.  Ch.  72 ;  Markey  v. 
Markey,  43  Barb.  58.) 

Hamilton  Harris  for  respondent.  Plaintiff  was  entitled  to 
the  equitable  set-off  claimed.  {Smith  v.  Felton,  43  N.  Y.  419 ; 
Davidson  v.  Alfaro,  80  id.  660  ;  Coffin  v.  McLean,  id.  560 ; 
Zogbaum  v.  Parker,  55  id.  120 ;  Lindsay  v.  Jackson,  2  Paige, 
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581 ;  Gay  v.  6?ay,  10  id.  369  ;  Shipman  v.  Lansing^  26  Hun, 
290 ;  Seyinmir  v.  Dunhwm^  23  id.  93.)  The  claim  and  cause 
of  action  of  Peiry  against  Jagger  and  Littlefield  was  extin- 
guished by  his  settlement  with  Perry.  (Brahin  v.  Hyde^  32 
N.  Y.  523 ;  Davis  v.  Spencer^  24  id.  391.)  Equity  will  look 
at  the  cause  of  action  for  which  judgment  upon  the  notes  was 
recovered,  and  treat  it  according  to  the  equities  existing  be- 
tween Jagger  and  Littlefield,  growing  out  of  the  very  contract 
upon  the  faith  of  which  the  notes  were  given.  {Davidson  v. 
Alfaro^  16  Hun,  359;  affirmed,  80  N.  Y.  660;  Shipmcm  y. 
Lansing^  25  Hun,  290.)  The  insolvency  of  Jagger  gives  the 
absolute  right  to  Littlefield  to  claim  an  equitable  set-off  against 
the  judgment,  botli  in  Jagger' s  hands  and  in  the  hands  of  the 
bank  as  assignee  thereof.  {Oay  v.  Oay^  10  Paige,  369  ;  Smith 
V.  Felton^  43  N.  Y.  419  ;  Davidson  v.  Alfaro,  16  Hun,  353  ; 
80  N.  Y.  660 ;  Seymour  v.  Dunham^  24  Hun,  95 ;  Goffi^n  v. 
McLeam,^  80  N.  Y.  660.)  The  court  has  the  equitable  power  of 
set-off  in  all  cases.  {Goates  v.  Donnel^  48  N.  Y.  Supr.  Ct.  [J.  & 
S.]  46 ;  Chance  v.  Isaacs^  5  Paige,  592.)  The  proof  by  Jagger's 
admission  under  oath,  fixing  the  time  of  his  insolvency,  was 
proper,  as  establishing  a  fact  in  the  case,  the  same  as  the  proof 
without  objection  of  his  agreement  with  Littlefield,  proof  of 
the  proceedings  in  the  Perry  suit,  and  Jagger's  refusal  to  take 
part  in  the  defense  of  the  same,  and  other  facts  relating  to 
their  mutual  claims.  {Dunham  v.  Gates^  3  Barb.  Ch.  196 ; 
Wright  v.  Nostrand,  94  N.  Y.  31.) 

Danforth,  J.  While  the  plaintiff  and  the  defendant  Jagger 
were  equal  partners  in  business  as  manufacturers,  one  Perry 
prosecuted  them  for  infringing  letters-patent,  and  obtained 
judgment  under  which  damages  were  assessed  at  upwards  of 
$50,000.  Exceptions  taken  by  the  firm  were  undecided,  when  on 
the  11th  of  March,  1872,  Littlefield  bought  of  Jagger  his  in- 
terest in  the  firm,  and  gave  therefor  his  promissory  notes.  At 
the  same  time,  it  was  agreed  that  this  purchase  should  not 
affect  Jagger's  liability  in  the  Perry  suit,  but  that  Littlefield 
should  attend  to  its  defense,  and  "  Jagger  pay  one-half  of  the 
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expenses  and  of  the  recovery  therein.'*  In  August,  1873, 
Jagger  sued  Littlefield  on  these  notes,  and  in  May,  1876,  while 
the  action  was  on  trial  before  a  referee,  assigned  to  the  Albany 
County  Bank  all  moneys  whicli  he  might  recover  therein.  He 
was  charged  by  way  of  set-off  in  that  suit,  with  one-half  of  the 
costs  and  expenses  incurred  by  Littlefield  between  the  11th  of 
March,  1872,  and  the  commencement  of  the  action,  but  the 
referee  refused  to  take  an  account  of  those  incurred  subse- 
quently, and  on  the  3d  of  March,  1877,  judgment  was  en- 
tered against  Littlefield  for  $22,576.20,  which  was  aflirmed  on 
appeal  June  7,  1880.  On  the  29th  of  June,  1880,  the  Perry 
suit  was  settled  by  Littlefield  for  the  sum  of  $50,000,  and  he 
also  paid  other  money  for  costs  and  expenses  in  defending  it. 
The  bank  threatened  to  enforce  the  judgment,  and  this  action 
was  brought  to  have  the  sums  paid  by  Littlefield  on  account 
of  Jagger  applied  to  its  satisfaction.  Upon  trial  of  the 
issues,  the  trial  court  held  that  in  the  proportion  fixed  by 
the  agreement  between  Littlefield  and  Jagger,  the  money  so 
paid  was  applicable  to  that  purpose.  It  appeared  that  Jagger 
was  insolvent  on  the  14th  of  September,  1875,  and  so  con- 
tinued —  thatthe  assignment  was  made  as  collateral  security  for 
a  precedent  indebtedness,  and  that  the  bank  parted  with  noth- 
ing on  account  of  it. 

We  think  the  equity  raised  by  these  facts  in  favor  of  the 
plaintiff  required  no  less  a  judgment  than  that  given  to  him. 
There  is,  perhaps,  as  the  appellant  claims,  no  case  just  like 
the  present,  but  the  rule  is  perfectly  established  that  whoever 
takes  the  assignment  of  an  overdue  debt  or  obligation,  takes  it 
subject  to  all  the  equities  of  the  person  who  makes  the  assign- 
ment, and  the  debtor  has  against  him  exactly  the  same  equities 
that  he  would  have  against  the  assignor ;  in  other  words,  the  as- 
signee must  abide  the  case  of  the  person  from  whom  he  takes. 
The  question  on  this  appeal,  therefore,  is  to  be  considered  in 
the  same  manner  as  if  Jagger  had  never  assigned  the  right  of 
action,  and  was  himself  about  to  enforce  the  judgment  ob- 
tained upon  the  notes.     What  then  is  this  equity? 

It  would  certainly  be  unconscientious  and  a  breach  of  moral 
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duty  for  Jagger  to  enforce  payment  while  his  indebtedness  to 
the  judgment  debtor  exceeded  the  judgment,  and  if  this  action 
was  against  him,  no  court  could  hesitate  to  apply  the  rule  that 
mutual  demands,  even  if  independent,  should  compensate  each 
other,  leaving  the  difference  as  the  sum  due.  In  fact  this  rule 
was  applied  in  his  suit  before  judgment,  so  far  as  the  expenses 
had  accrued  before  its  commencement.  Subsequent  ones 
were  excluded,  not  because  they  did  not  constitute  a  valid 
debt,  but  because  they  had  not  been  incurred  before  the  com- 
mencement of  the  action,  and  as  the  debt  so  incurred  was  not 
liquidated  until  after  the  assignment,  the  appellant  now  relies 
upon  a  similar  doctrine.  It  seems  to  have  no  application.  The 
debts  or  obligations  are  not  even  independent.  One  may  fairly 
be  presumed  to  have  been  contracted  on  the  faith  of  the  other, 
each  forming  part  of  a  single  transaction,  and  the  insolvency 
of  one  party  renders  the  interposition  of  the  court  necessary 
for  the  protection  of.  the  other.  These  facts  are  not  found  in 
the  cases  relied  upon  by  the  appellant.  It  should  be  observed, 
moreover,  that  the  obligation  of  Jagger  to  pay  one-half  of  the 
Perry  claim  existed,  and  the  claim  itself  was  due,  when  the 
notes  were  given.  The  only  question  was  whether  the  sum 
reported  as  damages  should  be  reduced.  The  liability  was  con- 
ceded. It  formed  part  of  the  partnership  obligations.  It  was 
not  separable  except  at  the  pleasure  of  the  parties,  and  although 
provided  for  in  a  distinct  agreement,  the  latter  was  necessary 
ODly  to  prevent  misunderstanding  as  to  the  actual  extent  of 
the  duty  assumed  by  Littlefield  as  the  purchaser  of  Jagger's 
interest  in  the  firm.  Jagger  was  liable  for  the  Perry  debt,  as 
it  should  be  established,  and  for  the  costs  of  litigation  as  part 
of  the  pai*tnership  liabilities.  As  to  that  the  joint  obligation 
was  not  dissolved.  He,  as  well  as  Littlefield,  was  bound  to 
Perry.  After  the  maturity  of  the  notes,  and  before  their  as- 
signment to  the  bank,  he  became  insolvent,  so  that  to  do  com- 
plete justice  equity  would  have  required  the  action  upon  them 
to  be  suspended  until  the  extent  of  Perry's  claim  should  be 
determined  and  the  proportionate  share  of  each  ascertained. 
That  was  not  done,  but  the  omission  does  not  impair  the  plaint- 
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iflf's  rights.  Equity  requires  that  when  two  claims  are  con- 
nected, although  one  is  unliquidated,  set-oflE  should  be  com- 
pelled when,  by  reason  of  the  insolvency  of  either  debtor, 
satisfaction  cannot  be  obtained.  {Gay  v.  Gay,  10  Paige,  369  ; 
Davidson  v.  AlfarOy  80  N.  T.  660.)  That  fact  exists  here  ; 
and  when  the  present  suit  was  commenced  the  precise  sum  due 
from  Jagger  was  ascertained.  It  would,  therefore,  be  neither 
just  nor  equitable  to  require  Littletield  to  pay  Jagger's  claim 
and  be  remitted  to  a  suit  against  an  insolvent  for  his  own. 
The  bank  did  nothing  to  displace  Littlefield's  equity  or  get  a 
better  right  than  Jagger  had. 

We  think  the  appeal  fails,  and  the  judgment  should  be 
affirmed. 

All  concur. 

Judgment  affirmed. 


William  II.  Stratford,  Appellant,  v,  Edward  R.  Jones  et 
al..  Respondents. 

An  unaathorized  sale,  hj  a  broker,  of  stock  purchased  by  him  for  a  easterner 
although  a  conversion,  does  not  of  itself  constitute  such  a  fraud  as  was 
contemplated  bj  the  provision  of  the  late  Bankrupt  Act  (U.  S.  R.  S., 
§  5117),  which  declares  that  no  debt  created  bj  the  fraud  of  the  bankrupt 
shall  be  discharged  bj  proceedings  in  bankruptcy. 

Ngr  does  the  insolvency  of  the  broker,  at  the  time  of  the  conversion  con- 
clusively  establish  a  fraudulent  intent. 

(Argued  December  8,  1884 ;  decided  January  20, 1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  in  favor  of  defendants,  entered 
upon  an  order  made  April  3,  1882,  which  overruled  plaintiff's 
exceptions  and  directed  judgment  upon  a  verdict  rendered  in . 
pursuance  of  the  directions  of  the  court.  (Reported  below, 
16  J.  &  S.  185.) 

This  action  was  brought  to  recover  damages  for  the  alleged 
conversion  of  two  hundred  shares  of  New  Jersey  Central  rail- 
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road  stock.  Defendant  set  up  as  a  defense  a  discharge  in  bank- 
ruptcy. 

The  material  facts  are  stated  in  the  opinion. 

Ed/ioard  M.  Shepard  for  appellant.  At  least  2i  prima  fade 
case  of  fraud  was  established  by  the  plaintiff's  evidence.  (HaU 
V.  Naylor,  18  N.  T.  588 ;  Wright  v.  Brown,  67  id.  14;  Jioeb- 
ling  V.  Dunacm,  id.  598 ;  Ilennequin  y.  Naylor,  24  id.  139.) 
The  absence  of  any  evidence  on  the  part  of  the  defendants 
tending  to  show  that  they  were  ignorant  of  their  insolvency, 
and  intended  to  pay  the  plaintiffs,  made  this  presumption  con- 
clusive. {Devoe  v.  Bramdt^  53  N.  Y.  462 ;  Morgan  v.  Skiddy, 
62  id.  319 ;  McKewen  v.  Cotching,  27  L.  J.  Ex.  41.)  There 
being  no  conflict,  the  plaintiff  was  entitled  to  a  verdict  as  a 
matter  of  law.  {Toles  v.  Adee,  91  N.  Y.  662.)  If  the  plaint- 
iff, as  a  matter  of  law,  established  2^  prima  facie  case  of  fraud, 
then  the  debt  was  not  barred  by  the  discharge  in  bankruptcy. 
{Argall  v.  Jacoha,  87  N.  Y.  110  ;  Brad/ner  v.  St/ram.g^  89  id. 
299 ;  Joknaon  v.  Whitman^  10  Abb.  [N.  S.]  Ill ;  Johnson  v. 
W(yrden,  47  Vt.  457 ;  StoTcesy.  Mason,  10  E.  I.  261 ;  Neal  v. 
Clark,  96  U.  S.  704 ;  Schufeldt  v.  Schnitzler,  21  Ilun,  462.) 
The  allegation  of  conversion  in  the  complaint  does  not  bar  the 
claim  for  debt,  or  for  money  had  and  received.  {(Jonaughty 
V.  Nichols,  42  N.  Y.  83 ;  Austim  v.  Rawdon,  44  id.  63 ;  Beid 
V.  Martin,  4  Hun,  590  ;  Sparman  v.  Keim,  83  N.  Y.  245.) 
Assent  by  the  plaintiff  to  the  account  rendered  by  the  defend- 
ants does  not  bar  the  plaintiff's  demand.  (La/nihertson  v. 
VanBosherh,  4  Hun,  628  ;  Rhode  v.  Bate,  L.  R.,  1  Ch.  App. 
267  ;  Sharp  v.  Leach,  31  Beav.  495  ;  Moxon  v.  Payne,  L.  R., 
8  Ch.  App.  881 ;  Ruguenim,  v.  Basely,  14  Yes.  173.) 

J.  Warren  Lawton  for  Davidson,  respondent.  The  discharge 
of  defendant  in  bankruptcy  proven  is  a  complete  defense. 
{Hennequin  v.  Clews,  77  JN".  Y.  427 ;  affd.  U.  S.  Supr.  Ot., 
Alb.  Law  Jour.,  Vol.  30,  No.  10,  p.  191 ',  Palmer  Y.Hussey,  78 
N.  Y.  303 ;  ScoU  v.  Portei^  Bros.  98  Penn.  St.  38 ;  Sumner 
V.  Richie  cfe  White,  54  Iowa,  554.) 
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Will  Man  for  Jones,  respondent.  The  stock  being  held  by 
defendants  at  the  day  of  its  sale  by  them,  as  collateral  security, 
for  the  difference  between  the  amount  due  him,  $5,902.63,  and 
the  value  then  of  the  stock,  $6,550  (accepted  by  plaintiff  as  its 
value,  by  his  lack  of  proving  any  other),  they  had  the  right  to 
sell  it,  and  their  neglect  to  give  him  notice  made  the  sale  a 
technical  conversion  only.  {HenTiequiti  v.  Clews^  77!N.T. 
427 ;  30  Alb.  Law  Jour..  191 ;  Palmer  v.  Husaey^  87  N.  Y. 
803.) 

Rapallo,  J.  The  plaintiff  appears  to  have  had  dealings  with 
the  defendants  as  stock  brokers,  in  the  course  of  which  they 
bought  and  sold  stocks  and  gold  for  him  and  he  deposited 
money  with  them.  On  the  1st  of  July,  1878,  they  bought 
on  his  order,  and  for  his  account,  two  hundred  shares  of  stock  of 
the  Now  Jersey  Central  Railroad  Company  at  a  cost  of  $7,800. 
The  plaintiff  claims  that  when  this  stock  was  bought  he  had 
enough  money  to  his  credit  with  the  defendants  to  pay  for  it.  The 
plaintiff,  who  was  the  only  witness  examined  in  the  case,  tes- 
tified that  he  did  not  know  how  much  money  he  had  with 
defendants,  but  that  he  thought  he  had  more  than  enough  to 
pay  for  the  stock.  That  he  asked  the  defendant  Davidson  if 
there  was  plenty  of  money  to  buy  it,  and  he  said  yes.  On  the 
23d  of  August,  1878,  the  defendants  sold  the  stock  without 
any  authority  from  the  plaintiff,  for  $6,525,  and  failed  the  same 
day.  On  the  following  day  the  plaintiff  was  in  the  office  of 
the  defendants,  and  in  answer  to  plaintiff's  question,  why  they 
had  sold  him  out,  the  defendant  Jones  said  that  it  had  to  be 
done ;  that  they  had  suspended  because  they  did  not  want  to 
lose  any  more  money,  and  by  suspending  then  they  could  pay 
every  dollar  with  interest.  They  afterward  went  into  bank- 
ruptcy, and  the  plaintiff  proved  his  claim,  attaching  to  his  proof 
an  account  purporting  to  have  been  rendered  to  him  by  the 
defendants,  commencing  February  28,  1878,  and  brought  down 
to  August  25,  1878,  and  showing  a  balance  then  due  him  of 
$5,902.53,  which  amount  he  claimed  to  be  owing  to  him  from 
the  bankrupts.    This  account  does  not  show  any  considerable 
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amount  to  the  credit  of  the  plaintiff  on  the  Ist  of  July,  1878, 
when  the  stock  in  question  was  bought,  and  the  state  of  the 
account  between  the  parties  at  that  time  is  not  otherwise  shown. 
It  does  appear,  however,  that  although  the  two  hundred  shares 
of  stock  cost  $7,800,  and  brought  $6,525,  the  final  balance  due 
the  plaintiff  was  only  $5,902.53.  Whether  the  stock  was  ever 
actually  in  the  possession  of  the  defendants,  or  had  been  bought 
upon  a  margin,  or  was  hypothecated,  does  not  appear. 

The  plaintiff  claims  that  the  sale  of  this  stock  by  the  defend- 
ants when  they  were  about  to  fail,  or  had  failed,  was  an  actual 
fraud,  which  brings  the  case  within  the  exception  in  the  Bank- 
rupt Law  (U.  S.  R.  S.,  §  5117),  which  provides  that  no  debt 
created  by  the  fraud  or  embezzlement  of  the  bankrupt  *  *  * 
shall  be  discharged  by  proceedings  in  bankruptcy. 

We  do  not  think  that  the  testimony  conclusively  proved  the 
fraud  alleged,  so  as  to  entitle  the  plaintiff  to  a  direction  of  a 
verdict  in  his  favor.  At  most,  the  evidence  raised  a  question 
of  fact,  which  might  have  been  submitted  to  the  jury.  No  re- 
quest to  that  effect  was  made,  but  both  parties  requested  the 
court  to  direct  a  verdict.  Under  these  circumstances  it  has 
often  been  held  that  the  parties  must  be  deemed  to  have  sub- 
mitted the  questions  of  fact,  if  any,  to  the  decision  of  the 
court,  and  waived  the  right  to  go  to  the  jury.  (jyNeiU  v.  JameSy 
43  IS,  Y.  84,  and  subsequent  cases.) 

The  decision  of  the  court,  therefore,  stands  in  the  place  of  a 
verdict  of  the  jury.  The  evidence  being  such  that  a  verdict 
for  the  defendants  could  have  been  sustained,  the  direction  to 
find  such  verdict  was  not  error  under  the  circumstances.  The 
unauthorized  sale  of  the  stock  was  a  conversion,  but  did  not 
constitute  such  a  fraud  as  is  contemplated  by  the  Bankrupt 
Act.  {Sennequin  v.  Clews,  77  N.  Y.  427 ;  Palmer  v.  Hussey, 
87  id.  303.)  Neither,  under  the  circumstances,  was  the  in- 
solvency of  the  defendants  at  the  time  of  the  sale  conclusive 
evidence  of  a  fraudulent  intent. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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m  m\     Montague  S.  Marks,  Appellant,  v,  Edward  M.  Townsend 

et  al..  Respondents. 

B  seems  that  a  cause  of  action  for  malicious  prosecution  and  one  for  false 
imprisonment  may  be  united  in  the  same  complaint. 

When  a  party  has  a  final  judgment  on  trial,  the  prosecution  is  so  far  ter- 
minated  that  he  may  sue  for  malicious  prosecution.  If  an  appeal  from 
the  judgment  be  pending  when  he  brings  his  action,  he  simply  takes  the 
risk  of  an  adverse  decision  on  the  appeal,  which  will  defeat  such  action. 

B  seems  that  the  appeal  from  the  judgment  may  furnish  a  reason  for  stay- 
ing the  trial  of  the  action  for  malicious  prosecution  until  the  decision  of 
the  appeal. 

The  burden  of  showing  want  of  probable  cause  is  upon  the  plaintiff  in  an 
action  for  malicious  prosecution. 

Such  an  action  cannot  be  maintained  because  of  the  procuring  of  a  warrant 
of  arrest  against  plaintiff,  by  «imply  showing  that  defendant's  attorney 
was  mistaken  in  a  technical  point  of  law,  on  account  of  which  the  war- 
rant  was  set  aside ;  defendant,  in  other  respects,  having  good  ground  for 
the  warrant. 

Where  an  order  of  arrest  is  issued  upon  facts  giving  the  judge  juris- 
diction, and  the  defendant  appears,  and  by  showiug  new  facts,  or 
denying  those  alleged  against  him,  procures  the  order  to  be  set  aside, 
the  process  is  neither  void,  voidable  nor  irregular,  but  simply  erroneous, 
and  protects  the  party  who  procured  it  from  an  action  for  false  imprison- 
ment. And  this  is  so,  even  if  the  party  acted  from  malicious  motives,  or 
without  probable  cause ;  these  may  aggravate  damages  when  a  cause 
of  action  is  made  out,  but  in  no  way  help  to  establish  the  cause  of 
action. 

Defendants  procured  an  order  of  arrest  against  plaintiff  under  the  Still  well 
Act  (Chap.  300,  Laws  of  1831),  before  its  repeal  in  1880  (Chap.  345,  Laws 
of  1880).  The  facts  stated  in  the  affidavit,  upon  which  the  warrant  was 
granted,  were  sufficient  to  give  the  judge  who  issued  it  jurisdiction.  It 
was  subsequently  set  aside  by  said  judge,  upon  affidavits  showing  that 
plaintiff  had  previously  been  arrested  in  an  action  brought  against  him 
by  defendants,  upon  an  order  of  arrest  issued  for  the  same  cause,  and 
substantially  upon  the  same  grounds.  In  an  action  for  false  imprison- 
ment, heldf  that  the  warrant  was  not  void  or  irregular,  but  at  most  simply 
erroneous ;  and  so,  that  the  action  was  not  maintainable.  Also  that  the 
facts  did  not  make  out  a  cause  of  action  for  malicious  prosecution. 

(Argued  December  2,  1884 ;  decided  January  20, 1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
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entered  upon  an  order  made  December  21, 1882,  which  affirmed 
a  judgment  in  favor  of  defendants,  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Terra. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

A,  JBlumenstiel  for  appellant.  The  warrant,  under  the 
Stillwell  Act,  could  not  be  issued  after  the  plaintiff  had  re- 
sorted to  an  arrest  under  the  Code.  (  Wells  v.  Gruerney^  8 
Barn.  &  Ores.  769;  Petersdorf  on  Bail,  131-139;  Wheel- 
^lyrigkb  v.  Joseph^  5  M.  &  S.  93 ;  Inday  v.  Elleffsen^  3  East, 
309 ;  8  Taunt.  24 ;  Enoch  v.  Enst,  21  How.  96 ;  Wright  v. 
Ritterman^  1  Abb.  [N.  S.]  428 ;  People^  ex  rd.  Rittennan^  v. 
Kelly ^  id.  438 ;  Hernandez  v.  CaroheUi^  10  How.  433 ;  Mat- 
ter of  Johnson,  7  Robertson,  269 ;  People  v.  Goodwin^  50 
Barb.  664 ;  People,  ex  rel.  Lato^^re,  v.  G^Brien,  6  Abb.  [N.  S.] 
66.)  The  suit  at  bar  being  between  the  pa/rtiee  to  the  original 
action,  and  not  against  an  officer  or  third  person  acting  under 
an  apparently  lawful  process,  will  lie.  {Dusevbury  v.  Keiley^ 
85  N.  Y.  383;  Lijnch  v.  Metropolitan  Elevated  R.  R.  Oo.,  90 
id.  86;  Deyo  v.  Van  VaZkeThberg,  5  Hill,  242;  McCruinty 
V.  Herrick,  5  "Wend.  240 ;  Savacool  v.  BougMon,  id.  160  J 
Lewie  v.  Palmer,  6  id.  367;  Chapman  v.  Dyett,  11  id.  31; 
^ckroyd  v.  Ackroyd,  3  Daly,  38 ;  Ilayden  v.  8h>ed^  11  Mass. 
500;  Haywood  v.  Colliiige,  9  Ad.  &  El.  268;  McCartee  v. 
Tiller,  8  Wend.  284 ;  Moulton  v.  Bermett,  18  id.  588 ;  Champ- 
lin  V.  Laytmx,  8  Paige,  195;  Fire  DepH  v.  Williamson,  16 
Abb.  Pr.  409;  Meyer  v.  Clark,  2  Daly,  497;  Palmar  v. 
FoUy,  71  N.  r.  109 ;  Day  v.  Bach,  87  id.  56 ;  In  re  Brad- 
Tier,  id.  176;  Cart  v.  Brooks,  37  Barb.  476;  Huntley  v. 
Beecher,  30  id.  586 ;  Panghom  v.  B^l,  1  Wend.  354 ;  Beatty 
V.  Perkins,  6  id.  382.)  The  warrant  was  void  for  want  of 
jurisdiction;  the  affidavit  was  insufficient  to  confer  jurisdic- 
tion. ( Vrederiherg  v.  Hendricks,  17  Barb.  179 ;  Mosh&r  v. 
People,  5  id.  579 ;  Cadwell  v.  Colgate,  7  id.  253 ;  Miller  v. 
Adams,  52  N.  Y.  409 ;  Day  v.  Bach,  87  id.  66 ;  Ruther- 
ford V.  Holmes,   66  id.  368;    OuHleauTne  v.  Rowe,   94  id. 
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268 ;  Fouchard  v.  Blanchard^  86  id.  256 ;  Aaleeger  v. 
Cormer^  88  id.  403;  Smith  v.  Luce^  M  Wend.  238; 
People  V.  Recorder^  6  Hill,  429 ;  Green  v.  Gamalea^ 
2  Daly,  413  ;  Ex  pa/rte  Ilaynes,  18  Wend.  615  ;  In  the  Mat- 
ter of  Bliss,  7  Hill,  187;  JEx  parte  Robinson,  21  Wend.  572; 
ConneU  v.  Lascelles,  20  id.  572;  Satony,  Reisenherger,  25 
How.  164;  MulZer  v.  Perrin,  16  Abb.  [N.  S.]  95;  EaU  v. 
McKnight,  6  N.  Y.  Leg.  Obs.  348  ;  Vredenberg  v.  Hendricksy 
17  Barb.  179 ;  Mosher  v.  People,  5  id.  577 ;  Spear  v  War- 
deU,  1  N.  Y.  151.)  The  right  to  arrest  under  the  StiUwell 
Act  was  abolished  by  the  provisions  of  the  Code.  {People,  ex 
rd.  Latorre,  v.  O'JBrien,  6  Abb.  [N.  S.]  63 ;  People  v.  Good- 
win, 60  Barb.  562;  New  Code,  §  548  ;  Donner  v.  YanhPeU, 
15  Hun,  19;  Chap.  417,  Laws  1877;  Bliss'  Code,  1002;  Rogers 
V.  Watrous,  58  Am.  Dec.  100.)  The  counts  for  false  imprison- 
ment and  malicious  prosecution  were  not  inconsistent.  {Du- 
s&nhury  v.  KeUey,  85  N.  Y.  383 ;  Carter  v.  Be  Wiie,  U.  S. 
Dist.  Ct.,  21  Daily  Reg.  No.  133 ;  Bradner  v.  Falhner,  93  N.  Y. 
515,  519  ;  Thompson  v.  Lumley,  1  Abb.  N.  C.  254 ;  Bums  v. 
Erben,  40  N.  Y.  463;  Pangborn  v.  J?'mK,  1  Wend.  354;  Stevy 
art  V.  Sonnebor^i,  98  U.  S.  187  ;  GrennelZ  v.  StewaH,  32  Barb. 
544.)  The  appeal  to  the  Court  of  Appeals  from  the  order  set- 
ting aside  the  warrant  and  arrest  was  a  nullity,  {Glafivn  v. 
Bare,  80  N.  Y.  642 ;  CUiflin  v.  Currie,  id.  643 ;  AUen  v. 
Meyer,  71  id.  594 ;  Wallace  v.  GarUer,  68  id.  370 ;  Toionsend 
V.  Nebemahl,  81  id.  644.) 

J.  Langdon  Ward  for  respondents.  No  cause  of  action 
for  false  imprisonment  was  shown.  An  arrest  under  a  warrant, 
valid  in  form,  issued  by  a  competent  officer  on  sufficient  affi- 
davits, is  not  a  false  imprisonment,  {Sleight  v.  Ogle,  4  E.  D. 
Smith,  445  ;  Ilalloch  v.  Dmniny,  69  N.  Y.  238 ;  Skinnion  v. 
Kelley,  18  id.  355 ;  Lar^dt  v.  Iliits,  19  Barb.  283 ;  Beaty 
V.  Perkins,  6  Wend.  382.;  Miller  v.  Adam^,  52  N.  Y.  409; 
Von  Latham  v.  Libby,  38  Barb.  339  ;  Lewis  v.  Rose,  6  Lans. 
206 ;  Bums  v.  Er^n,  40  N.  Y.  463.)  The  court  had  juris- 
diction to  issue  the  warrant.   (Laws  of  1830,  chap.  300,  §§  3,  4 ; 
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Laws  of  1848,  chap.  48,  §  2 ;  Mosher  v.  People^  6  Barb.  575 ; 
BToadhead  v.  McCormdl^  3  id.  176  ;  Whittlem/  v.  Frantz^  74 
N.  T.  456;  Kiaaoch  v.  Orcmt,  34  Barb.  144;  MiOer  v. 
Adorns^  7  Lans.  136 ;  Zevns  v.  Hose,  6  id.  206 ;  ffaU  v. 
Mtmger,  5  id.  100;  Shmnion  v.  Kelley,  18  N.  Y.  356 ;  Fan 
AUtyne  v.  Erwvne,  11  id.  331 ;  Gar&aer  v.  ^om,  5  Lans. 
256;  Zaneft  v.  HiUa,  19  Barb.  283;  <S&m<(?n  v.  ScheU,  3 
Sandf .  323  ;  MiUer  v.  Brinkerlwff,  4  Denio,  120 ;  StewoH  v. 
Rawley,  21  Wend.  552;  Steward  v.  Biddlecum,  2  Comst. 
108 ;  CcMrter  v.  jEfar^,  1  Chitty,  276  ;  Herncmdez  v.  CwrrwbeU, 

4  Duer,  642 ;  Jfura^  r.  Th<mui%,  17  Weekly  Dig.  435 ;  30 
Hun,  81 ;  Code  of  Civ.  Pro.,  §  179  ;  Eockfard,  etc.,  R.  Co.  v. 
Brody,  56  K.  Y.  456;  People  v.  Tweed,  63  id.  202;  LarU-^ 
lard  F.  Ine.  Go.  v.  MvshuraZ,  7  Eobt.  308 ;  Chambers  v. 
Durand,  33  Supr.  Ct.  494 ;  P^<?*  v.  JSozier,  14  Johns.  346; 
Imlay  v.  Flefsen,  2  East,  453;  Olmiera  v.  DeLany,  2  Stra. 
1216;  Cameron  v.  Lightfoot,  2  W.  Bla.  1190;  Cbqp^  v. 
Earding,  53  Eng.  C.  L. ;   7  Q.  B.  928 ;  ^?-(?ii?n   v.  6V<n/>Z, 

5  Wend.  298;  BertheUm  v.  jB^^fe,  4  HUl,  577;    Spea/r  v. 
WardeU,  1  Comst.  144 ;  Re  Prime,  1  Barb.  296  ;  Moak  v. 

De  Forest,  5  Hill,  606 ;  People  v.  Qoodwvn,  50  Barb.  562 ; 
WiUiams  v.  /ft^^^VA,  14  C.  B.  [N.  S.]  196;  108  Eng.  C. 
L  596 ;  Fisher  v.  Zwnghevn,  10  Abb.  N.  0.  128.)  i?i  actions 
for  trespass  the  decision  of  a  competent  conrt  protects  suitors 
in  the  use  of  process,  and  the  subsequent  reversal  of  the  de- 
cision for  error  does  not  remove  the  protection.  {HaUocJe  v. 
Dooming,  69  N.  Y.  238 ;  MiUer  v.  AdamSy  52  id.  409  ;  lewis 
V.  Rose,  6  Lans.  206 ;  Von  Latham  v.  LOhy,  38  Barb.  339 ; 
Beatty  v.  Perkins^  6  Wend.  382;  Reynolds  v.  Corp,  3 
Gaines,  267 ;  Simpson  v.  Hombeck,  8  Lans.  58.)  The  three 
'elements  of  an  action  for  malicious  prosecution  are :  The  ter- 
mination of  the  prosecution  in  plaintiff's  favor;  malice;  ab- 
sence of  any  reasonable  or  probable  cause.  All  of  these  facts 
must  be  affirmatively  established  by  the  plaintiff.  {Bump  v. 
Belts,  19  Wend.  421;  SaUisbury  v.  CresweU,  14  Hun,  460; 
Qortm  V.  DeAngeUs,  6  Wend.  418 ;  Burt  v.  Place,  4  id.  591 ; 
Clark  V.  Cleveland,  6-  Hill,  344;  Bostwick  v.  Merrick,  4 
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Daly,  68;  Wattaon  v.  Thiinmy  17  Abb.  184;  McOuUough  v. 
CoUn/y4:  Bosw.  603;  Porter  v.  King^mry,  77  N.  T.  164; 
Palmer  v.  Averyy  41  id.  619 ;  Gla/rk  v.  Olevelandy  6  Hill, 
344;  Trover  v.  MchoUs,  7  Wend.  434;  Bmnett  v.  Ratk- 
huruy  17  Johns.  37 ;  Bennett  r.  Broym^  20  N.  Y.  99 ;  Mite- 
gr(voe  v.  Sherwood^  76  id.  194 ;  Porter  v.  King^ywry^  77  id. 
164 ;  Bvlkdey  v.  /Sm^A,  3  Duer,  261 ;  VanderhiU  v.  MathtSj 
5  id.  304;  St&vooH  v.  /&7m<3JoTO,  98  U.  S.  187;  WiUonY. 
Kvngy  7  J.  &  S.  384 ;  Williams  v.  TayZor,  6  Bing.  186 ;  Gor- 
ton  7.  DeAngdiSy  6  Wend.  418;  Swartwout  y.  DicJdemcmy 
12  Hun,  358;  Roberta  y.  Baylee^  1  Sandf.  47;  2%awfo  v. 
ErekdeTy  81  N.  Y.  428 ;  Seamlon  v.  Ciw%,  9  Abb.  Pr.  94.) 
The  third  cause  of  action  was  properly  dismissed.  No  action 
lies  for  a  merely  unsuccessful  prosecution.  ( Yam,  Dmer  v. 
Lmderm,aA%y  10  Johns.  106 ;  Stewart  v.  Sonnebomy  98  TJ.  S. 
192 ;  Potter  v.  RichardSy  10  Wend.  607 ;  Hovenhv/rg  v.  Casey 
4  Hill,  541.) 

Earl,  J.  The  complaint  alleges  two  causes  of  action,  to- 
wit,  one  for  malicious  prosecution  and  another  for  false  im- 
prisonment. As  they  are  both  for  personal  injuries  they  could 
be  continued  in  the  same  complaint.  (Code,  §484.)  They 
are  consistent  with  each  other,  and  the  one  is  not  destructive 
of  the  other,  and  it  has  been  common  practice  to  unite  them. 
{Doyle  V.  RusseUy  30  Barb.  300 ;  BarrY.  ShaWy  10  Hun,  580 ; 
Duambv/ry  v.  Eeileyy  85  N.  Y.  383,  389  ;  Carl  v.  AyerSy  53 
id.  14 ;  Bradner  v.  Favlknery  93  id.  515.)  But  as  the  objection 
to  the  joinder  was  not  taken  in  the  answer  or  by  demurrer,  it 
was  in  any  event  waived.  (Code,  §  499.)  The  gist  of  the  ac- 
tion was  the  procuring  of  an  order  of  arrest  by  defendants  un- 
der the  Stillwell  Act  so  called  and  the  arrest  of  plaintiff  thereon. 

The  warrant  of  arrest  was  dismissed  and  the  plaintiff  discharged 
from  arrest  by  the  order  of  the  judge  who  granted  the  warrant, 
upon  motion  of  plaintiff  and  on  affidavits  showing  his  previous 
arrest  as  hereinafter  stated.  These  defendants  appealed  from 
such  order  to  the  General  Term,  and  there  it  waa  affirmed,  and 
then  they  appealed  to  this  court.     This  action  was  commenced 
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while  the  appeal  was  pending  in  this  court.  The  appeal  was 
afterward  dismissed  on  the  ground  that  this  court  did  not  have 
jurisdiction  to  hear  it.  (81  N.  Y.  466.)  The  claim  is  now 
made  that  the  prosecution  was  not  terminated  so  as  to  warrant 
an  action  for  malicious  prosecution.  But  within  the  meaning 
of  the  rale  which  requires  that  the  prosecution  should  be  at  an 
end  before  an  action  for  malicious  prosecution  can  be  insti- 
tuted,  this  prosecution  was  ended.  It  was  held  that  these  de- 
fendants were  not  entitled  to  the  warrant,  and  the  plaintiff  was 
absolutely  discharged  from  arrest.  The  appeal  did  not  change 
his  status.  It  had  been  judicially  declared  that  he  had  been 
improperly  arrested,  and  that  he  was  entitled  to  be  discharged ; 
and  the  order  discharging  him  was  final,  and  the  warrant  could 
not  be  revived.  {Dnsenhury  v.  Keiley^  supra,)  When  a 
party  has  a  final  judgment  in  his  fevor  upon  a  trial  the 
prosecution  is  so  far  terminated  that  he  may  sue  for  mali- 
cious prosecution.  If  an  appeal  be  taken  from  the  judgment, 
that  may  furnish  a  reason  for  staying  the  trial  of  the  action  for 
malicious  prosecution  until  the  decision  of  the  appeal.  If  the 
judgment  should  be  affirmed,  then  it  could  not  be  held  that  the 
action  was  prematurely  commenced  ;  if  it  should  be  reversed, 
the  action  would  then  again  be  pending,  and  that  fact  would 
furnish  a  defense.  A  party  commencing  such  an  action,  while 
an  appeal  from  the  decision  in  his  favor  is  pending,  simply 
takes  the  risk  of  an  adverse  decision  upon  the  appeal  and  thus 
suffering  defeat  in  the  action. 

We  think,  however,  that  the  plaintiff  was  properly  non- 
suited, as  to  the  cause  of  action  for  malicious  prosecution.  The 
burden  of  showing  want  of  probable  cause  for  his  arrest  was 
,  upon  him,  and  he  gave  no  evidence  whatever  upon  that  sub- 
ject. Not  only  this,  upon  his  objection,  evidence  on  the  part 
of  the  defendants  to  show  probable  cause  was  excluded.  He 
could  not  maintain  that  cause  of  action  against  the  defendants 
in  other  respects  having  good  ground  for  the  warrant  of  arrest 
by  simply  showing  that  their  attorneys  were  mistaken  in  a 
techniciEd  point  of  law  on  account  of  which  the  warrant  was 
set  aside. 
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The  plaintiff  was  also  properly  nonsuited  as  to  his  cause  of 
action  for  false  imprisonment.  The  act  (Chap.  300  of  the 
Laws  of  1831)  under  which  the  warrant  was  issued  in  November, 
1878,  was  not  repealed  until  May  10, 1880.  (Chap.  245,  Laws 
of  1880.)  The  facts  stated  in  the  affidavit  upon  which  the 
warrant  was  issued  were  sufficient  to  give  the  judge  who  issued 
it  jurisdiction  ;  and  in  issuing  it  he  acted  judicially  and  made 
a  judicial  determination.  The  warrant  was  not,  therefore, 
void  or  voidable  or  irregular.  It  was  the  result  of  the 
regular  judicial  action  of  a  judicial  officer  having  jurisdiction 
upon  the  facts  presented  to  him  to  issue  it.  It  was  subsequently 
set  aside  by  the  judge  who  issued  it,  when  a  new  fact,  to- wit, 
that  the  plaintiff  had  been  before  arrested  in  an  action  against 
him  by  these  defendants  upon  an  order  of  arrest  issued  in  the 
action  for  the  same  cause,  and  upon  substantially  the  same 
grounds,  was  brought  to  his  attention.  The  existence  of  this 
fact  did  not  make  the  warrant  void  or  irregular.  When  brought 
to  his  attention  it  furnished  the  judge  a  ground  for  the  dis- 
missal of  the  warrant  in  the  exercise  of  further  judicial  action. 
It  matters  not  whether  the  warrant  was  dismissed  in  the  exer- 
cise of  judicial  discretion,  or  upon  the  claim  by  the  plaintiff 
that  he  could  not  be  twice  arrested  for  the  same  cause,  and 
hence  that  he  had  the  absolute  legal  right  to  be  discharged  from 
the  second  arrest ;  it  was  at  most  a  case  where  the  plaintiff  was 
erroneously  arrested.  An  error  was  committed,  which,  upon  a 
proper  presentation  of  the  facts,  was  to  be  corrected  by  further 
judicial  action.  A  warrant,  granted  under  such  circumstances, 
protects  against  an  action  for  false  imprisonment,  not  only  the 
judge  who  granted  it,  but  the  party  who  procured  it  and  insti- 
gated its  service.  The  case  stands  no  different  from  what  it 
would  have  been  if  the  plaintiff  had  appeared  and  denied  the 
facts  alleged  in  the  affidavit  upon  which  the  warrant  was  based, 
and  had  thus  procured  his  discharge  upon  the  merits,  or  if  the 
defendants,  when  they  applied  for  the  warrant,  had  disclosed 
the  fact  of  the  prior  arrest,  and  the  judge  had  erroneously  de- 
cided that  they  were  yet  entitled  to  it,  and  his  decision  had 
upon  appeal  been  reversed ;  or  if  when  the  fact  of  the  prior  ar- 
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regt  was  afterward  brought  to  his  attention,  he  had  refused  to 
set  aside  the  warrant,  and  his  decision  had  upon  appeal  been 
reversed.  If  a  warrant  of  attachment  or  an  order  of  arrest  is 
issued  in  an  action  upon  facts  giving  the  judge  jurisdiction  and 
the  defendant  appears,  and  by  showing  new  facts,  or  denying 
those  alleged  against  him,  procures  the  attachment  or  the  order 
to  be  set  aside,  the  process  is  not  void  or  voidable,  or  irregular, 
but  simply  erroneous,  and  protects  the  judge  and  the  party 
who  procures  it,  although  it  is  set  aside,  against  an  action  for 
trespass  or  false  imprisonment.  In  all  such  cases  these  are  reg- 
ular judicial  methods,  and  that  which  was  legally  done  at  the 
time  cannot  be  converted  into  a  wrong  by  relation  after  the 
process  has  by  judicial  action  been  set  aside.  This  rule  of  ex- 
emption is  founded  in  public  policy,  and  is  applicable  alike  to 
civil  and  criminal  remedies  and  proceedings,  that  parties  may 
be  induced  freely  to  resort  to  the  courts  and  judicial  officers 
for  the  enforcement  of  their  rights  and  the  remedy  of  their 
grievances  without  the  risk  of  undue  punishment  for  their  own 
ignorance  of  the  law  or  for  the  errors  of  courts  and  judicial  of 
ficers.  The  remedy  of  the  party  unjustly  arrested  or  imprisoned 
is  by  the  recovery  of  costs  which  may  be  awarded  to  him,  or 
the  redress  which  some  statute  may  give  him,  or  by  an  action 
for  malicious  prosecution,  in  case  the  prosecution  against  him 
has  been  from  unworthy  motives  and  without  probable  cause. 

Even  malicious  motives  and  the  absence  of  probable  cause 
do  not  give  a  party  arrested  an  action  for  false  imprisonment. 
They  may  aggravate  his  damage,  but  have  nothing  whatever  to 
do  with  the  cause  of  action.  Hence  if  in  this  case  the  defend- 
ants had  intentionally  withheld  from  the  judge  who  granted 
the  warrant  the  fact  of  the  plaintiflPs  prior  arrest,  that  fact 
would  have  been  quite  pertinent  to  maintain  an  action  for  ma- 
licious prosecution,  but  would  not  have  laid  the  foundation  for 
a  recovery  in  an  action  for  false  imprisonment. 

We  have  carefully  examined  many  authorities,  and  have  not 
found  one  which  decides  that  in  a  case  like  this  an  action  for 
false  imprisonment  can  be  maintained.  They  all  sustain  the 
views  al)ove  expressed.    ( Williams  v.  Smith,  14  C.  B.  [N.  S.] 
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596;  Rayden  v.  Shed^  11  Mass.  500;  Reynolds  v.  Corp^  3 
Gaines,  268  ;  McQuvmty  v.  Herrich^  5  Wend.  240 ;  Chapmcm 
V.  Dyetty  11  id.  31 ;  Deyo  v.  Vom  Valkenburghy  6  ffiU,  242 ; 
Zandt  V.  3Ut8,  19  Barb.  283 ;  Simpson  v.  JBornbecky  3  Lans. 
53 ;  Miller  v.  Adams,  7  id.  131 ;  affirmed,  62  N.  T.  409 ; 
Palmer  v.  JFoley,  71  id.  106 ;  Dusenbu/ry  v.  KeUey^  85  id. 
383  ;  Day  v.  jSooA,  87  id.  56.)  In  Williams  v.  Smithy  Wil- 
liams, J.,  said :  ^^  The  party  causing  process  to  be  issued  is  not 
responsible  for  any  thing  that  is  done  under  it  when  the  process 
is  afterward  set  aside,  not  for  irregularity,  but  for  error."  And 
Btles,  J.,  said :  "  There  is  a  manifest  distinction  between 
setting  aside  process  for  irregularity  and  reversing  a  proceed- 
ing for  error  on  appeal.  In  the  one  case  a  man  acts  irregu- 
larly and  independently,  without  the  sanction  of  any  court. 
He,  therefore,  takes  the  consequences  of  his  own  unauthorized 
act.  But  when  he  relies  upon  the  judgment  of  a  competent 
court,  however  erroneous  that  judgment  may  be,  the  party  act- 
ing upon  the  faith  of  it  ought  to  be  protected."  In  Say  den 
V.  Shed,  a  case  quite  analogous  to  this,  it  was  held,  as  stated  in 
the  head-note,  that  "  case,  and  not  trespass,  is  the  proper  action 
for  one  whose  goods  have  been  attached  upon  a  writ  which 
was  afterward  abated  because  another  suit  was  pending  for  the 
same  cause  of  action."  In  McOuvnty  v.  Herricky  Savaqe, 
Ch.  J.,  said :  "  A  person  acting  under  regular  process  of  a 
court  having  competent  jurisdiction  is  not  a  trespasser,  and,  if 
he  abuses  that  process,  case  lies,  and  not  trespass."  In  Landt 
Y.'HiUsy  where  an  application  was  made  to  a  county  judge, 
upon  affidavit  for  an  order  to  arrest  a  party,  and  hold  him  to 
bail  under  the  Non-Imprisonment  Act,  for  an  alleged  unlawful 
taking  or  conversion  of  property,  the  affidavit  showing  at  least 
a  colorable  case  for  an  arrest,  and  the  judge  granted  the  order, 
and  the  party  was  arrested  upon  it,  it  was  held  that  the  order 
was  a  protection  to  the  plaintiff  in  the  writ,  the  person  making 
the  affidavit  and  the  attorney,  although  it  was  subsequently 
vacated  on  the  ground  that  the  affidavit  did  not  set  forth 
a  sufficient  cause  for  arresting  the  party.  Johnson,  J.,  writing 
the  opinion,  said :  ^'  The  decision  and  the  order  protect  the 
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party  applying  for  it,  and  the  attorney  and  all  persons  acting 
in  obedience  to  the  order,  as  well  as  the  officer  who  makes  it, 
in  all  cases  where  the  officer  nas  jurisdiction  of  the  subject- 
matter,  and  it  becomes  his  duty  to  act  judicially  ; "  and  that 
"  the  doctrine  that  the  judicial  officer  is  protected  whenever  he 
has  jurisdiction,  and  enough  is  shown  to  call  upon  him  for  a 
decision,  even  though  he  err  grossly,  and  even  intentionally, 
has  long  been  firmly  established.  Upon  the  same  principle  of 
public  policy,  parties,  who  in  good  faith  institute  tibe  proceed- 
ings, and  act  under  and  in  accordance  with  the  judicial  deter- 
mination, should  be  protected  from  accountability  as  trespassers 
whenever  the  officer  is  entitled  to  protection."  In  Simpson  v. 
Hombeck  the  defendant  had  judgment  against  the  plaintiff  in 
an  action  for  conversion  of  personal  property  before  a  justice 
of  the  peace,  from  which  there  was  an  appeal  without  security 
to  stay  proceedings,  and  after  the  appeal  the  defendant 
obtained  an  execution  against  the  plaintiff's  person,  upon  which 
he  had  him  arrested  and  imprisoned  ;  and  afterward  the  judg- 
ment was  reversed,  and  it  was  held  that  an  action  for  false  im- 
prisonment did  not  lie. 

The  learned  judge  writing  tne  opinion  pointed  out  the  dis- 
tinction between  irregular  judgments  and  erroneous  judgments, 
and  held  that  the  former,  after  reversal,  furnish  no  protec- 
tion ^o  a  party  acting  under  them,  while  the  latter,  after  re- 
versal, do ;  and  he  said :  "  The  fact  that  in  the  one  case  the 
party  is  responsible  for  the  irregularity,  and  in  the  other  what- 
ever of  error  there  is  in  the  judgment  is  the  error  of  the  court, 
seems  to  be  the  ground  of  the  distinction  between  the  two." 
In  the  case  of  Adams  v.  Miller  an  attachment  for  contempt 
had  been  issued  against  the  plaintiff,  at  the  instance  of  the  de- 
fendant, for  not  appearing  before  a  county  judge  in  obedience 
to  an  order  issued  against  him  in  proceedings  supplementary 
to  execution,  and  the  plaintiff  was  thereby  arrested,  brought 
before  the  judge  and  held  to  bail.  Subsequently  the  plaintiff 
made  a  motion  that  the  supplemental  order  of  the  county 
judge  be  set  aside,  which  was  denied ;  and  then  upon  the  ap- 
peal to  the  General  Term  the  order  was  reversed,  and  the  at- 
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tachment  must  then  have  been  vacated.  The  plaintiff  then 
'  commenced  an  action  for  false  imprisonment,  and  he  was  non- 
suited. It  was  held  that  as  the  county  judge  had  jurisdiction 
he  was  protected,  and  that,  therefore,  the  party  who  relied 
upon,  and  acted  under,  his  process  was  also  protected.  In 
Palmer  v.  Foley,  Folgeb,  J.,  said :  "  When  process  sued  out 
by  a  party  is  afterward  set  aside  for  error,  the  party  is  not 
liable  in  an  action  for  damages.  When  it  has  been  set  aside 
for  irregularity  or  bad  faith,  he  may  be."  In  Day  v.  Bach  it 
appears  that  in  an  action  brought  by  the  defendants  against  S., 
plaintiff's  assignor,  and  others,  an  attachment  against  the 
property  of  the  defendants  was  granted  upon  affidavits  making 
a  prima  fame  case,  and  upon  a  full  compliance  with  all  the 
formal  requirements,  on  the  ground  that  defendants  were  about 
to  assign,  dispose  of  and  secrete  their  property  with  intent  to 
defraud  their  creditors ;  that  the  attachment  was  levied  upon 
property  of  S. ;  that  the  defendants,  in  the  attachment,  there- 
upon moved  on  affidavits  to  vacate  the  writ ;  that  the  motion 
was  denied  at  the  Special  Term,  but  that  the  Greneral  Term, 
on  appeal,  reversed  the  order  of  the  Special  Term  and  granted 
the  motion ;  that,  pending  the  appeal,  most  of  the  attached 
property  was  sold  as  perishable  by  order  of  the  court ;  that 
after  the  vacating  of  the  attachment  the  proceeds  of  the  sale 
were  paid  over  by  the  sheriff  to  the  assignee  of  S.,  to  whom 
was  also  delivered  the  property  unsold.  And  it  was  held  that 
the  taking  of  the  property  was  not  a  conversion ;  that  the  at- 
tachment, having  been  lawfully  issued,  was  a  complete  justifi- 
cation, both  to  the  officer  and  the  party,  and  that  it  did  not 
cease  to  be  a  protection  after  it  was  vacated  for  acts  done  under 
it.  Andbews,  J.,  after  a  careful  consideration  of  the  authori- 
ties, concluded  that  they  served  to  establish  three  propositions : 
(1.)  That  a  void  writ  or  process  furnishes  no  protection  to  a 
party,  and  he  is  liable  to  an  action  for  what  has  been  done 
under  it  at  any  time,  and  it  is  not  necessary  that  it  should  be 
set  aside  before  bringing  the  action.  (2.)  If  the  writ  is  ir- 
regular only,  and  not  absolutely  void,  no  action  lies  until  it  has 
been  set  aside ;  but  when  set  aside,  it  ceases  to  be  a  protection 
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for  acts  done  under  it  while  in  force.  (3.)  If  the  process  was 
regularly  issued  in  a  case  where  the  court  had  jurisdiction,  the 
party  may  justify  what  has  been  done  under  it  after  it  has  been 
set  aside  for  error,  and  an  action  for  false  imprisonment,,  in  case 
of  arrest,  or  of  trespass  for  property  taken  under  it,  will  not 
he.  That  case  is  a  sufficient  authority  for  the  views  we  have 
expressed  in  this.  By  irregularity  in  such  case  is  generally 
meant  some  irregular  action  by  the  party  or  his  attorney,  such 
as  the  issuing  of  a  ca.  sa.  before  a  fi.  fa.  has  been  issued  and 
returned,  and  it  cannot  be  predicated  of  a  case  where  judicial 
power  has  been  regularly,  although  erroneously  or  mistakenly, 
exercised. 

We  have,  therefore,  reached  the  conclusion,  upon  a  careful 
consideration  of  the  whole  case,  that  no  error  was  committed 
below,  and  that  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Petition  of  Solomon  Mehrbach  to  vacate 
an  Assessment. 

M.  joined  with  several  other  land-owners  in  a  general  petition  to  vacate  an 
assessment.  While  the  proceeding  was  pending,  M.  paid  his  assessment, 
Subsequently  the  petitioners  moved  for  leave  to  sever  their  petitions 
which  motion  was  granted  upon  condition  that  the  substituted  several 
petitions  should  contain  the  same  allegations  as  the  general  one.  M. 
thereupon  filed  a  separate  petition.  MM,  that  the  proceeding  thereon 
could  not  be  deemed  a  new  and  original  one,  but  simply  a  continuation 
of  the  one  then  pending,  and  therefore  the  payment  of  the  assessment  was 
no  bar  to  the  relief  sought. 

Also  TUld,  that  the  court  had  power  to  make  the  order  of  severance. 

In  re  Mehrbach  (83  Hun,  136),  reversed. 

(Argued  December  9,  1884  :  decided  January  20, 1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  June  2, 1884,  which 
reversed  an  order  of  Special  Term,  reducing  an  assessment  for 
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a  local  improvement  upon  certain  lots  in  the  city  of  New  York 
owned  by  petitioner.     (Reported  below,  33  Hun,  136.) 

The  city  Bet  up  as  an  answer  payment  of  the  assessment 
before  commencement  of  the  proceedings.  The  material  facts 
are  stated  in  the  opinion. 

Saimtel  Hcmd  for  appellant.  The  joint  petition  presented 
in  1873  was  a  valid  commencement  of  the  proceeding.  {Re 
PeU  a/nd  otherSj  Cullbn,  J.,  September,  1882 ;  Re  Becker  amd 
othere^  Donohue,  J.,  November,  1882 ;  Re  Leonard^  28  Hun, 
643  ;  Re  Eager,  46  N.  Y.  100  ;  Re  Cameron,  50  id.  502  ;  Re 
Bassford,  id.  509 ;  Re  Smithy  52  id.  526  ;  Re  Vam,  Antwerp, 
56  id.  262;  Re  Watson,  id.  599;  Code  of  Civ.  Pro.,  §  446 ; 
[C.  P.  §§  117,  2147] ;  Tram  v.  Myere,  67  N.  Y.  542;  Pfokn 
V.  Simpson,  74  id.  137 ;  Tenha/m  v.  Herbert,  2  Ark.  483 ;  Mor- 
gan V.  Morgan,  3  Ala.  383 ;  Adams'  Eq.  196 ;  Waite's  Pr.  649, 
etc.;  Thurstmi  v.  Elmira,  10  Abb.  [N.  S.]  120.)  The  counsel 
to  the  corporation  and  the  city  are  estopped  from  objecting  to 
the  validity  of  the  petition  of  1873,  as  it  was  brought  in  that 
form  by  the  consent,  authority  and  request  of  the  then  counsel  to 
the  corporation.  {Lima  v.  Mayor,  etc.,  5  Abb.  Pr.  325 ;  Peo- 
ple V.  Mayor,  etc.,  11  id.  66 ;  GaiUard  v.  Smaw,  6  Cow.  Pr, 
383;  Vose  v.  Cochroft,  44  K  Y.  415  ;  Re  Cooper,  93  id.  512; 
MaHvn  v.  East  St.  Louis,  94  111.  67;  Roby  v.  Chicago,  64  id. 
477 ;  R.  R.  Co.  v.  Joliet,  79  id.  39 ;  Logam,  Co.  v.  Lincoln,  81 
id.  156 ;  Dill.  Mun.  Corp.  417,  note  6  ;  Oumen  v.  Mayor,  etc., 
79  N.  Y.  514 ;  O'Lea/ry  v.  Bd.  ofEdn.,  93  id.  5  ;  Kent  v.  Qaich- 
silver  Mining  Co.,  78  id.  160 ;  People  v.  Bank  ofN.  A.,  75  id. 
501 ;  Moore  v.  Mayor,  etc.,  73  id.  247 ;  Dams  v.  Mayor,  etc., 
93  id.  512 ;  18  id.  392 ;  Brown  v.  B(yu)en,  30  id.  519  ;  Moloney 
V.  Hora/n,  12  Abb.  Pr.  [N.  S.]  289 ;  Andrews  v.  ^tna  Life 
Ins.  Co.,  85  N.  Y.  34 ;  Supervisors  of  Monroe  v.  Blvn,  62  id.  96  ; 
Blair  v.  Wait,  69  id.  116 ;  MuOer  v.  Pondit,  55  id.  325 ;  Mo- 
loney V.  Hora/n,  49  id.  Ill ;  Dezell  v.  OdelZ,  3  Hill,  215 ;  Thun 
V.  Bell,  Hill  &  D.  Sup.  430  ;  Young  v.  BusfmeU,  8  Bosw.  1 ; 
Brovm  v.  Bowen,  30  N.  Y.  819  ;  Gaylord  v.  Fan  Loan,  15 
Wend.  308  ;  1  Story's  Eq.,  §  386.)    The  separated  petition  of 
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December  26, 1883,  served  nnder  and  in  pursnance  of  the  order 
of  Aagust  21,  1883,  is  a  continuance  of  the  original  petition  of 
1873,  and  not  a  new  original  proceeding.  (Laws  of  1880,  chap. 
550 ;  Be  Lwna^  77  N.  T.  127.)  The  proceeding  to  vacate  the 
assessment  on  petitioner's  lots  having  been  commenced  by  the 
proceeding  of  1873,  and  continued  in  the  present  proceeding, 
and  the  assessment  being  conceded  and  proved  to  be  illegal  to 
the  extent  of  twelve  eighty-nine  one-hundredths  per  cent,  the 
petitioner  is  entitled  to  his  order  reducing  the  assessment  not- 
withstanding the  fact  of  payment,  a^  the  assessment  was  paid 
pendi^ig  jprooeedmgs.  {PurceU  v.  Mayor,  etc.,  85  N.  Y.  330  ; 
Be  Hughes,  93  id.  512  ;  Be  Cla/rk,  id.  634.) 

D.  J.  Dean  for  respondent.  This  first  proceeding  was  in- 
stituted after  the  expiration  of  the  time  limited  by  law  for  the 
commencement  thereof.  (Ijaws  of  1880,  chap.  550,  §  8.)  The 
assessment  upon  all  the  property  mentioned  in  the  petition  hav- 
ing been  paid  in  full  prior  to  the  commencement  of  this  pro- 
ceeding it  cannot  be  maintained.  {In  re  Lima,  77  N.  T.  170 ; 
PurseU  V.  May<yr,  etc.,  85  id.  330 ;  In  re  Hughes,  93  id.  512.) 
In  the  absence  of  statutory  permission  the  joint  petition  was 
illegal.  {Botiton  v.  City  of  BrooMyn,  15  Barb.  392 ;  Magee 
V.  ChMer,  43  id.  260 ;  Thurston  v.  City  of  Elmira,  10  Abb. 
[N.  S.]  120 ;  Morris  Canal  Co.  v.  State,  14  N.  J.  411 ;  lAbby 
V.  Tovm  of  West  St.  Paul,  14  Minn.  247 ;  Petition  of  Tucker, 
27  N.  H.  409.) 

FiNOH,  J.  If  the  present  proceeding  is  to  be  dedmed  a  new 
and  original  one,  and  free  from  any  connection  with  the  general 
petition  filed  earlier,  the  payment  of  the  assessment  is  a  com- 
plete bar  to  the  relief  sought,  since  no  lien  existed  when  the 
several  petition  was  filed.  {In  re  Lima,  77  N.  Y.  170 ;  In  re 
Hughes,  93  id.  512.)  The  General  Term  have  so  held,  revers- 
ing in  that  respect  the  conclusion  of  the  Special  Term,  and  the 
question  comes  here  for  a  final  answer. 

The  petitioner  began  his  attack  upon  this  assessment  in  De- 
cember, 1873.    He  joined  in  a  general  petition  with  several 
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other  land-owners,  also  aggrieved  by  the  assessment,  showing 
their  respective  ownerships  of  lots  assessed,  and  assigning  foar 
grounds  for  the  removal  of  the  lien.  At  this  date  the  assess- 
ments were  unpaid. 

It  is  said  that  this  mode  of  proceeding,  which  combined  in 
one  petition  the  several  and  separate  grievances  of  numerous 
owners,  was  adopted  with  the  assent  of  the  corporation  counsel, 
and  for  the  convenience  of  all  parties;  and  certain  affidavits 
appearing  in  an  "  appendix  "  to  the  printed  case  are  referred 
to  as  furnishing  proof  of  the  fact.  But  they  form  no  part  of 
the  return,  although  they  seem  to  have  been  filed  with  it,  and 
we  must  disregard  them  for  all  purposes  of  this  appeal. 

While  the  general  proceeding  was  pending  and  before  a  hear- 
ing the  petitioners  moved  at  Special  Term  for  leave  to  sever 
their  petitions,  and  to  serve  separate  petitions,  which  motion 
was  granted,  and  the  petition  before  us,  founded  upon  the  sev- 
eral grievance  of  Mehrbach  alone,  was  filed ;  the  assessment 
having  in  the  meantime  been  paid.  Although  the  affidavits  upon 
which  that  motion  was  founded  are  not  before  us,  yet  enough 
appears  in  the  form  of  the  application  and  of  the  resultant 
order  to  convince  us  that  the  present  must  fairly  be  considered 
as  a  continuation  of  the  proceeding  originally  instituted. 

The  moving  parties  did  not  need  the  consent  of  the  court  to 
abandon  and  discontinue  their  pending  application.  To  do  so 
after  payment  of  the  assessment  was  to  make  futile  any  future 
application.  So  that  the  permission  sought  would  naturally 
be  not  to  abandon  the  pending  proceeding,  but  to  change  its 
form  by  separating  it  into  its  component  parts.  And  the  order 
plainly  indicates  that  purpose.  Permission  is  given  to  the 
applicants  to  sever  their  petitions ;  not  to  withdraw  or  abandon 
them,  but  to  separate  them  one  from  the  others ;  and  to  ac- 
complish that  by  substituting  separate  petitions  in  the  room 
and  stead  of  the  joint  one  filed.  And  it  is  very  significant  of 
the  meaning  and  purpose  of  the  order  that  it  concludes  with 
a  requirement  that  the  substituted  several  petitions  should 
contain  the  same  allegations  already  made  in  the  one  on  file. 
In  other  words,  the  order  contemplated  an  amendment  of  the 
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form  of  the  application,  its  sabstance  remaining  unchanged. 
To  say  otherwise  is  to  hold  that  the  party  applied  to  the  court 
for  leave  to  institute  a  new  proceeding  when  no  such  consent 
was  needed,  and  that  the  court  granted  it  on  condition  that 
the  new  petition  should  contain  only  the  allegations  of  that  in- 
tended to  be  abandoned.  And  that  both  the  party  and  the 
court  did  this,  when  no  lien  remained  which  a  new  petition 
could  reach.  It  seems  to  us  the  only  fair  and  just  construction 
to  hold  that  the  proceeding  before  us  is  the  one  originally  com- 
menced amended  by  seyering  the  common  application  and  re- 
solving it  into  its  constituent  elements. 

That  construction  is  mainly  resisted  upon  the  ground  that 
the  court  had  no  power  to  make  the  order  of  severance,  and 
that  the  original  application  was  a  void  proceeding.  Because 
the  statute  which  authorized  these  applications  did  not  itself 
provide  for  amendments,  it  does  not  at  all  follow  that  the  court 
to  which  the  petition  was  presented  had  not  control  of  its  own 
practice,  and  had  no  power  to  treat  the  general  application  as 
constituting  so  many  several  petitions  and  to  permit  the  form 
to  be  made  to  correspond.  Many  such  petitions  have  been 
presented,  and  gone  through  the  courts,  resulting  in  the  end  in 
several  and  separate  orders  for  the  relief  of  each  petitioner  from 
his  own  assessment.  {In  re  Eager ^  46  N.  Y.  100.)  The 
joinder  in  such  cases  is  at  the  most  but  an  irregularity  which 
might  be  waived  or  cured.  It  is  difficult  in  any  view  of  the 
subject  to  see  how  the  original  petition,  whatever  may  have 
been  its  defects,  did  not  constitute  a  pending  proceeding ;  and 
that  being  so,  and  the  irregularity  corrected  by  an  order  of 
amendment  from  which  no  appeal  has  ever  been  taken,  it  seems 
to  us  quite  obvious  that  the  present  petition  should  be  deemed 
a  continuation  of  the  original  proceeding,  at  least,  in  respect 
to  the  question  of  the  effect  of  payment.  That  payment  was 
made  while  the  petitioner  stood  resisting  the  lien  of  the  assess- 
ment, and  pending  an  effort  to  vacate  or  reduce  it.  We  think, 
therefore,,  he  was  entitled  to  his  relief  and  that  the  Special 
Term  was  right  in  granting  it. 
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The  order  of  the  General  Term  should  be  reversed  and  that 
of  the  Special  Term  affirmed,  with  costs. 
All  concur. 
Ordered  accordingly. 


Abel  A.  Cbosbt,  Bespondent,  v.  Sabah  Stephan,  Impleaded, 
etc.,  Appellant. 

An  order  of  General  Term  reversing,  with  costs,  an  order  denying  a  motion 
to  punish  a  defendant  for  alleged  contempt  in  violating  an  injunction, 
and  remitting  the  matter  to  the  court  below  to  proceed  against  defendant, 
is  not  reviewable  here,  even  so  far  as  it  awards  costs. 

Where  costs  are  awarded  hj  an  order,  and  depend  upon  the  conclusion 
reached  upon  the  merits  of  the  motion,  and  this  court  has  no  jurisdiction 
to  review  the  subject-matter  of  the  order,  it  may  not  review  the  ques- 
tion as  to  the  propriety  of  the  award  of  costs. 

The  rule  that  questions  of  costs  in  legal  actions  and  proceedings  are  review- 
able  here  whenever  legitimately  before  the  court,  unless  the  allowance 
was  discretionary,  does  not  apply,  when,  in  order  to  determine  whether 
costs  were  properly  allowed  or  not,  it  is  necessary  to  review  matters  over 
which  the  court  has  no  jurisdiction. 

In  any  event  to  entitle  a  party  to  review  the  portion  of  an  order  award- 
ing costs,  the  notice  of  appeal  should  state  specifically  that  it  is  from  such 
part  of  the  order. 

Bergen  v.  Carman  (79  N.  Y.  146),  limited. 

(Argued  December  9,  1884 ;  decided  January  20, 1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  May  14,  1884:, 
which  reversed  an  order  of  the  county  judge  of  Ulster  county, 
the  nature  of  which  is  stated  in  the  opinion.  (Reported  below, 
32  Hun,  478.) 

A,  T.  Clearwater  for  appellant.  The  amount  received  by  a 
wife  upon  a  policy  of  insurance,  issued  upon  the  life  of  her  hus- 
band, for  the  benefit  of  herself  and  children,  is  not  subject  to 
the  claim  of  her  creditors.  {Leonard  v.  Clinton^  26  Hun, 
288;  Ba/rry  v.  Eq.  Life  Assttranoe  Society^  59  N.  Y.  593; 
SmiUie  v.   Quinn,  25  Hun,  332;  90  N.  Y.  4:92;  Eadie  v. 
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Slvmmony  26  id.  9 ;  Glam  y.  OlooJder,  15  Term  R.  334 ;  Beer 
V.  8a/rger^  10  Weekly  Dig.  340 ;  BloomingdaU  v.  Lieberger^ 
24  Hub,  355.)  The  defendant's  act  in  drawing  the  money 
from  the  bank  was,  like  the  disposition  of  property,  exempt 
from  execution,  of  which  creditors  cannot  complain.  (90 
N .  T.  498  ;  Youmam  v.  Boomhover,  3  T.  &  C.  21 ;  Whiting 
V.  Ba/rrett,  7  Lans.  106 ;  Mathews  v.  Fearer,  1  Cox,  278 ; 
Hibbm  v.  SayeVy  33  Wis.  319 ;  Pike  v.  Miles,  23  id.  164 ; 
Dreutzer  v.  Bell,  11  id.  114;  Smith  v.  Ramsey^  83  Mich. 
183 ;  Lishy  v.  Perry,  6  Bush,  315 ;  Ddash/M  v.  Frwa,  44 
Iowa,  613 ;  Vaugn  v.  Thompson,  17  IlL  78 ;  MecUester  v. 
Oaddy,  72  N.  C.  115  ;  Legro  v.  ITtw^,  10  Me.  161;  Eixon  v. 
George,  18  Kans.  253 ;  Dewmicm  v.  Dearma/n,  4  Ala.  521 ; 
Pl/mter^  Bh,  v.  Henderson,  4  Humph.  75 ;  FToZf  v.  Van 
Met/re,  23  Iowa,  397 ;  Derhy  v.  Weyrioh,  8  Nev.  174 ;  Kerr 
on  Fraud,  209 ;  Oassett  v.  Oront,  4  Mete.  486 ;  MoCcmley  v. 
J2(%iw,  7  B.  Monr.  462;  Pa/rtHdge  v.  Arnold,  78  111.  600.) 
The  act  of  the  defendant  in  simply  drawing  the  money  from 
the  Rondout  Savings  Bank,  without  spending  or  otherwise  dis- 
posing of  it,  was  not  such  a  violation  of  the  orders  of  the 
county  judge  as  rendered  her  liable  to  punishment.  (  Weeks  v. 
Smith,  3  Abb.  Pr.  211.)  The  order  of  the  county  judge  deny- 
ing the  motion  to  punish  the  defendant  for  contempt  is  not  the 
subject  of  review  on  appeal.  Every  court  is  the  exclusive 
judge  of  its  own  contempts.  (Fx  pa/rte  Ghamherlami,  4  Cow. 
49 ;  Bennett  v.  Ze  Boy,  5  Abb.  Pr.  156.) 

Soward  Ohipp,  Jr.,  for  respondent.  The  order  appealed 
from  is  not  a  final  one,  and  is  not,  therefore,  appealable  to  this 
court.  (Code  of  Civ.  Pro.,  §  190.)  Defendant's  proper  course 
was  to  again  appeal  before  the  county  judge,  and  in  case  he 
made  a  final  order  punishing  her  for  contempt,  to  appeal  there- 
from. Her  appeal  now  is  premature,  as  no  final  order  has  been 
made,  and  the  matter  is  open  before  the  county  judge  for  his 
decision.  {BrincJdey  v.  BrmcJdey,  47  N.  T.  47 ;  AU.  <&  P. 
Tel.  Go.  V.  B.  S  0.  R.  Co.,  87  id.  355 ;  BaOemum  v.  Finn, 
40  id.  340  ;  Simmonds  v.  Tyng,  75  id.  612  ;  Sia^h  Ave.  Co.  v. 
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OiZbert  Go.^  71  id.  4:34.)  Prima  fade^  all  the  property  of  a 
judgment  debtor  is  liable  for  debts,  and  if  he  would  claim  an 
exemption  he  must  bring  himself  within  some  exemption  act. 
{Da/rius  v.  Proaser^  32  Barb.  290 ;  Tiemcm  v.  SwaH^  4  Lans. 
263.)  Chapter  80,  Laws  of  1840,  simply  exempts  the  insurance 
moneys  from  claims  of  creditors  of  the  husband,  and  it  makes 
no  exemption  from  seizure  by  the  creditors  of  the  wife. 
{Eadie  v.  SHmmony  26  N.  T.  9 ;  Ba/rry  v.  Equitable  Ins.  Co.j 
59  id.  587  ;  SmiUie  v.  Quinn,  90  id.  492 ;  Belt  v.  Keyhoe,  30 
Hun,  619.)  The  drawing  out  of  the  moneys  was  a  direct  inter- 
ference by  her  with  her  property,  and  a  violation  of  the  orders, 
and  made  her  guUty  of  contempt.  (People  v.  Kmgelamdy  3 
Keyes,  325 ;  3  Abb.  Dec.  129 ;  Mayor y  etc.y  v.  Conover^  5 
Abb.  Pr.  244.) 

EuGEB,  Ch.  J.  The  appeal  in  this  case  is  taken  from  an 
order  of  the  General  Term  reversing  an  order  of  the  county 
judge,  with  costs.  The  order  of  the  county  judge  was  made 
in  a  special  proceeding  instituted  to  punish  die  appellant  for 
an  alleged  contempt  in  violating  the  injunction  order  issued  by 
him  in  supplementary  proceedings,  and  denied  the  relief  asked 
for  by  the  motion.  Upon  appeal  the  General  Term  reversed 
this  order,  with  $10  costs  and  printing  disbursements,  and 
remitted  the  matters  involved  in  the  motion  to  the  county 
judge  to  proceed  against  the  defendant.  This  determination 
of  the  General  Term  was  not  final,  and  is,  therefore,  not  only 
unappealable  to  this  court  upon  any  question  affecting  the 
merits,  but  the  Code  expressly  denies  us  jurisdiction  to  review 
the  subject-matter  of  the  order.  (§  190,  subd.  3;  Eoe  v. 
BoyUy  81  N.  Y.  305.) 

It  would  seem  to  follow  necessarily  from  this  fact  that  when 
costs  are  awarded  by  such  an  order,  and  depend  upon  the  con- 
clusion reached  upon  the  merits  of  the  motion,  the  question  as 
to  whether  they  are  properly  imposed  or  not  is  not  reviewable, 
and  that  this  court  cannot  consider  the  propriety  of  the  order 
even  so  far  as  it  awarded  costs.  Such  a  review  could  only  be 
had  and  properly  determined  after  a  consideration  of  the  merits 
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of  the  controversy,  and  we  should  thereby  indirectly  assume  a 
jurisdiction  which  the  Code  has  expressly  denied  to  us.  (Fred- 
erJmrgk  v.  Biddleoom^  85  N.  T.  196.)  The  matter  of  costs 
is,  in  most  cases,  and  especially  those  relating  to  motions  and 
orders,  a  mere  incident  of  the  controversy,  and  in  such  a  case 
it  is  obviously  improper  to  make  the  incidental  attendant  of 
the  subject-matter  a  pretext  for  exercising  a  jurisdiction  which 
the  legislature  has  refused  to  give  us  when  legislating  directly 
upon  the  subject.  To  hold  otherwise  would  deprive  the  limi- 
tation imposed  upon  our  jurisdiction  of  its  legitimate  effect, 
and  make  most  if  not  all  of  the  orders  entered  at  General  Term 
appealable  here. 

The  general  rule  in  courts  of  equity  did  not  formerly  allow 
an  appeal  or  rehearing  in  respect  to  costs  alone,  unless  they 
constituted  a  part  of  the  relief  sought  by  the  bill,  or  were  erro- 
neously charged  upon  an  estate  or  fund,  or  when  the  appeal 
presented  a  mere  question  of  statutory  regulation  in  respect  to 
their  allowance  or  denial.  (2  Madd.  Oh.  Pr.  762 ;  2  Dan.  Oh. 
Pr.  1463, 1466  ;  Trams  v.  Waters,  1  Johns.  Oh.  48 ;  Easibum 
V.  Kirh,  2  id.  317 ;  Rogers  v.  Holly,  18  Wend.  350.)  This 
rule  was  so  strictly  adhered  to  that  the  courts  would  not  per- 
mit it  to  be  evaded,  by  coupling  the  appeal  for  costs,  with  an- 
other ground  which  was  unfounded,  for  the  mere  purpose  of 
giving  color  to  the  appeal  for  costs.  (2  Dan.  Oh.  Pr.  1466.) 
The  wisdom  of  these  rules  and  their  salutary  nature  cannot  be 
questioned,  for  the  continuation  of  a  litigation  with  respect  to 
its  mere  incidents,  after  its  merits  have  been  disposed  of,  is 
contrary  to  sound  public  policy  and  the  maxim :  "  Interest  rei- 
publiccB  ut  sitjmis  litium.^^ 

It  has,  however,  been  frequently  held  that  the  question  of 
costs  in  legal  actions,  and  proceedings,  affects  a  substantial  right, 
and  is  reviewable  in  this  court  whenever  it  is  legitimately  be- 
fore us,  unless  their  allowance  was  discretionary.  {Sturgis  v. 
Spoford,  58  N.  T.  103 ;  McGregor  v.  Comstock,  19  id.  581 ; 
Bergen  v.  Carman,  79  id.  146.)  But  it  is  not  so  when  we  are 
required  to  review  matters  over  which  we  have  no  jurisdiction 
in  order  to  determine  whether  costs  have  been  properly  allowed 
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or  not.  {Matter  of  West  Shore,  94  N.  Y.  292.)  When  the 
question  of  costs  is  matter  of  strict  right,  or  the  principal  object 
of  the  controversy,  an  appeal,  if  properly  taken,  from  such  part 
of  the  order  as  awards  costs  may  be  reviewed  in  this  court. 
{Matter  of  West  Shore^  supra.)  But  in  order  to  entitle  a 
party  to  such  review  the  notice  of  appeal  should  state  that  it  is 
specifically  taken  from  such  part  of  the  order.  (§  1300,  Code 
of  Civ.  Pro.)  Questions  of  costs  may  also  be  reviewed  here 
when  they  arise  in  connection  with  other  questions  in  the  case 
properly  before  us.  The  case  of  Bergefi  v.  Oarma/n  {supra) 
was  somewhat  limited  by  the  case  of  the  Matter  of  the  West 
•  Share  (supra),  and  so  far  as  it  expresses  view^  contrary  to  those 
herein  stated  we  are  inclined,  upon  maturer  consideration,  to  re- 
consider it,  and  hereafter  to  follow  the  practice  indicated  in  this 
opinion. 

The  appeal  should  be  dismissed. 

All  concur. 

Judgment  accordingly. 


RoBBET  C.  Clapp  et  al.,  Executors,  etc..  Appellants,  v.  Thomas 
R.  Hawlby  et  al..  Respondents. 

a  General  Term  has  no  power  to  compel  a  party  to  accept  notice  of  appeal 
after  the  time  for  appealing  has  expired,  as  this  would  be  in  efifect  to 
allow  an  appeal,  which  courts  are  expressly  prohibited  from  doing,  after 
the  expiration  of  the  time  fixed  by  law  for  such  appeal.  (Code  Civ.  Pro., 
§784.) 

An  order  of  General  Term  requiring  a  party  to  accept  notice  of  appeal 
after  expiration  of  the  time  limited,  is  appealable  to  this  court. 

A  draft  of  judgment  in  an  action  tried  by  the  court,  which  was  filed  in 
the  county  derk^s  office  for  the  purpose  of  entry,  had  appended  to  it  the 
signature  of  the  judge  rendering  the  decision.  No  copy  of  such  signa- 
ture  was  appended  to  the  paper  purporting  to  be  a  copy  of  the  judgment, 
as  entered,  served  on  the  defeated  party.  ffM^  that  this  did  not  affect 
the  regularity  of  the  copy  served ;  that  on  filing  the  decision,  it  was  the 
duty  of  the  derk  to  enter  judgment  in  conformity  therewith,  without 
further  warrant  (Code  Civ.  Pro.,  §  1228);  he  might  himself  prepare  and 
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enter  it  or  adopt  the  draft  presented,  and  ao  the  signature  was  no  part  of 
the  judgment,  and  was  wholly  superfluous. 
It  is  only  where  an  interlocutory  judgment  is  rendered,  with  a  direction  that 
a  final  judgment  be  settled  by  the  court  or  referee,  that  the  signature  of 
the  judge  or  referee  to  the  final  judgment  is  required.    (§  1281.) 

(Argued  December  16,  1884;  decided  January  20, 1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  September  12, 
1884,  which  reversed  an  order  of  Special  Term,  denying  a 
motion  made  by  defendants  to  compel  plaintiffs  to  accept 
notice  of  appeal  herein,  and  which  granted  said  motion. 

This  action  was  tried  by  the  court ;  its  decision  was  filed 
February  4,  1882.  A  draft  of  judgment,  signed  by  the  judge 
who  tried  the  case,  was  delivered  to  the  clerk,  who  used  the 
same  in  entering  judgment ;  a  copy  of  the  judgment,  save  that 
the  signature  of  the  judge  was  omitted,  was  served  on  defend- 
ants' attorneys  February  10,  1882,  indorsed  as  stated  in  the 
opinion.  In  December,  1883,  defendants'  attorneys  served 
notice  of  appeal,  case  and  exceptions.  These  were  returned 
by  plaintiffs'  attorneys,  with  notice  that  they  were  too  late. 

A.  B.  Dyett  for  appellants.  There  is  nothing  in  the  de- 
fendants' claim  that  they  were  never  served  with  a  copy 
of  the  judgment,  because  the  judge's  name  was  at  the 
end  of  the  judgment*  annexed  to  the  judgment-roll,  and 
the  copy  served  omitted  this  signature.  (Code,  §  1228 ;  De 
Lancy  v.  Blizzard^  7  Hun,  66;  Boherta  v.  White^  39  N. 
Y.  [Supr.  Ct.]  272;  Loeschigk  v.  Addison,  3  Eobt.  331; 
French  v.  Powers,  bO  N.  T.  146  ;  Flemiey  v.  StedweU,  64  id. 
120 ;  People  v.  Bruff,  9  Abb.  N.  C.  153 ;  Palm&r  v.  Phoenix 
Ins.  Co.y  22  Hun,  224.)  These  defendants  were  not  and  could 
not  be  injured  or  misled  by  this  defect,  if  any  in  the  copy 
judgment,  and  it  will,  therefore,  be  disregarded,  although  the 
statute  requires  service  of  a  copy.  {Union  Furnace  Co,  v. 
Sheppardy  2  Hill,  413.)  The  admission  of  due  service  by  the 
respondents  of  the  copy  decision,  and  notice  that  it  was  a  copy 
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of  the  decision  waived  all  defects  in  the  manner  of  service  in- 
cluding all  defects  in  the  copy.  {Talman  v.  £ar7ies,  12  Wend. 
227 ;  Code,  §  994 ;  80  N.  T.  146.)  To  limit  the  time  to  appeal 
service  of  a  copy  of  the  judgment  alone  is  sufficient.  (Code, 
§  1351.)  The  authority  of  a  decision  is  co-extensive  only  with 
the  facts  upon  which  it  is  made.  {Danht  v.  QtiakenbiMhy  1  N. 
T.  143.)  If  the  time  to  appeal  had  expired,  the  respondents 
had  forever  lost  the  right  to  appeal,  and  the  Supreme  Court 
had  no  power  to  relieve  them.  (  Wait  v.  Van  AUen^  22  N.  Y. 
319,  321 ;  Code  Civ.  Pro.,  §  784.)  The  order  was  appealable. 
(37  N.  T.  523,  524 ;  42  id.  547,  548 ;  52  id.  590 ;  tJ7  id.  1,  4 ; 
74  id.  147;  78  id.  252,  258 ;  63  id.  176,  179,  568,  682 ;  84  id. 
614,  617 ;  85  id.  546  ;  87  id.  527,  532 ;  90  id.  58,  63 ;  10  Abb. 
[N.  S.]  289,  294 ;  11  id.  29,  34 ;  60  N.  T.  112, 114.)  Sections 
190,  subd.  2,  3  and  section  1337,  include  all  orders  affecting  a 
substantial  right  and  not  resting  in  discretion,  which  decide  an 
interlocutory  application,  or  a  question  of  practice,  or  are  made 
upon  summary  application  after  judgment.  (19  N.  Y.  581 ; 
20  id.  383,  386;  11  Abb.  [N.  S.]  174, 179, 180  ;  40  How.  Pr. 
143, 157,  161 ;  Da  Costa  arg.  145-148.) 

William  H.  Amoitx  for  respondents.  The  papers  without 
signature  were  drafts  simply,  and  had  no  validity,  force  or  ef- 
fect, nor  could  the  filing  of  such  papers  with  the  clerk  of  the 
county  of  Westchester,  make  them  effectual.  (  Wheeler  v. 
ScoUy  3  Wis.  362 ;  Martin  v.  Bamhardt,  39  111.  9.)  Every 
judgment  in  equity  in  this  State  is  as  a  matter  of  fact  signed 
either  by  the  judge  or  clerk,  or  both.  {Laybum  v.  Greeriy  2 
Russ.  581  ;  Regina  v.  Ballivos,  1  P.  Wms.  213 ;  Bex  v. 
Wilkes,  4  Burr.  2566,  2570 ;  Buaton  v.  Trouybton,  2  Sim.  33 ; 
BeLaney  v.  Blizzard,  7  Hun,  66.)  In  no  sense  was  the  pa- 
per served  a  copy  of  the  judgment.  It  was  not  a  copy  of  the 
decision.  That  must  be  signed  by  the  judge.  {Thomas  v. 
Tanner,  14  How.  426 ;  Whitehead  v.  Pearce,  9  id.  35 ; 
Chaviberlain  v.  Dempsey,  9  Bosw.  212 ;  14  Abb.  241 ;  Leer- 
chick  V.  Addison,  3  Rob.  831 ;  19  Abb.  169.)  The  papers 
served  on  defendants'  attorneys  were  not  copies  of  the  papers 
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on  file  as  required  by  the  act,  nor  was  the  notice  sufficient. 
(Code  of  Oiv.  Pro.,  §  1851;  Ely  v.  Camley,  19  K  T.  496;  2 
Wait's  Pr-  302 ;  LUU^ohn  v.  Mwm^  3  Paige,  280  ;  Smith  v. 
Wella^  6  Johns.  286 ;  Oraham  v.  McGwnn^  5  How.  353 ;  Chase 
V.  Edwards^  2  Wend.  283 ;  Hodgkmson  v.  Hodghmsonj  2 
Dowl.  P.  C.  654 ;  Pooock  v.  Mason,  1  Bing.  N.  0.  246;  Lin- 
dredge  v.  Doe,  id.  6.)  The  provisions  of  the  Oode  that  an  ap- 
peal must  be  taken  within  thirty  days  after  service  of  a  copy 
of  the  judgment,  and  a  notice  of  filing  is  a  limitation  of  time 
and,  therefore,  like  every  thing  in  the  nature  of  a  forfeiture 
must  be  construed  strictly.  {Kelly  v.  Sheehcm^  76  N.  Y.  325  ; 
Matter  of  the  N.  Y.  C.  dk  H,  R.  R.  R.  Cb.,  60  id.  122;  Fry 
V.  B&nnett,  16  How.  Pr.  402 ;  7  Abb.  352  ;  Leavy  v.  Roberts, 
8  id.  310;  Gay  v.  Oay,  10  Paige,  369;  13  How.  423  ;  4  Abb. 
309 ;  17  How.  192.)  The  service  of  the  previous  notice  of  ap- 
peal, which  was  returned  and  retained  by  defendants  without 
objection,  cannot  avail  plaintiffs.  {Gay  v.  Gay,  10  Paige, 
369 ;  Fry  v.  BenneU,  7  Abb.  362.) 

Kapallo,  J.  This  appeal  cannot  be  disposed  of  on  the 
ground  that  it  involves  a  mere  question  of  the  practice  of  the 
court  below  which  that  court  has  power  to  regulate.  By  sec- 
tion 784  of  the  Oode  of  Civil  Procedure,  courts  and  judges  are 
expressly  prohibited  from  allowing  an  appeal  to  be  taken  after 
the  expiration  of  the  time  fixed  by  law,  except  in  some  cases  of 
death.  To  compel  the  successful  party  to  accept  notice  of  ap- 
peal after  that  time  has  expired,  is  in  substance  and  effect  to 
allow  the  appeal.  As  the  time  fixed  by  law  was  in  this  case 
thirty  days  after  service  of  a  copy  of  the  judgment,  with 
written  notice  of  the  entry  thereof,  the  power  of  the  court  to 
make  the  order  now  appealed  from,  depended  upon  the  ques- 
tion whether  the  prescribed  time  had  expired,  and  to  deter- 
mine that  question  it  is  necessary  to  decide  whether  the  service 
made  on  the  10th  of  February  1882,  was  regular,  the  attempt 
to  appeal  not  having  been  made  till  December  14,  1883,  more 
than  twenty-two  months  thereafter.  There  being  no  contro- 
versy as  to  the  facts,  this  question  is  necessarily  one  of  law. 
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The  order  affects  a  substantial  right.  If  the  defendants'  time 
to  appeal  had  been  cut  off,  the  plainti&  had  an  absolute  right 
to  the  fruit  of  their  recovery,  of  which  it  was  not  in  the  power 
of  the  court  to  ^deprive  them.  (  Wait  v.  Van  AUen^  22  N.  Y. 
321.) 

We  must  therefore  meet  the  question,  whether  the  require- 
ment that  a  copy  of  the  judgment  be  served,  had  been  com- 
plied with.  The  sufficiency  of  the  notice  of  its  entry  is  not 
disputable. 

The  paper  served  on  the  10th  of  February,  1882,  was  in- 
dorsed with  the  title  of  the  cause,  "  Copy  Judgment,"  and  a 
notice  that  it  was  '^  a  copy  of  a  judgment  entered  in  this  action 
in  the  office  of  the  clerk  of  Westchester  county,  New  York,  on 
the  4th  of  February,  1882."  The  notice  was  duly  subscribed 
with  the  >^ame  and  address  of  the  plaintiffs'  attorney.  These 
papers  were  retained  by  the  defendants'  attorneys,  and  no  offer 
to  return  them,  or  any  objection  to  their  regularity  was  ever 
made,  until  the  present  motion  was  noticed  in  February,  1884. 

The  only  objection  to  the  copy  judgment  now  suggested  is, 
that  the  draft  judgment  filed  for  the  purpose  of  entry,  in  the 
clerk's  office,  had  appended  to  it  the  signature  of  the  judge  upon 
whose  decision  the  judgment  was  to  be  entered,  while  no  copy 
of  such  signature  was  appended  to  the  copy  of  the  judgment,  as 
entered,  served  on  the  defendants'  attorneys.  This  signature 
•was  no  part  of  the  judgment  entered,  nor  was  it  necessary  for 
any  purpose.  Where  a  final  judgment  is  awarded  by  the  de- 
cision of  the  court,  or  the  report  of  a  referee,  after  the  trial  of 
issues  of  fact,  it  is  made  by  section  1228  of  the  Code,  the  duty 
of  the  clerk,  on  filing  the  decision  or  report,  to  enter  judgment 
in  conformity  therewith,  without  any  further  warrant.  It  is 
only  where  an  interlocutory  judgment  is  rendered,  with  a  di- 
rection that  the  final  judgment  be  settled  by  the  court  or 
referee,  that  the  signature  of  the  judge  or  referee  to  the  final 
judgment,  is  required.  (Code,  §  1231.)  The  judgment  entered 
in  this  case  on  the  decision  of  the  court,  was  a  final  one,  as  ap- 
pears from  the  affidavits,  and  needed  no  signature.  The  sig- 
nature of  the  judge  simply  relieved  the  clerk  from  the  neces- 
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sity  of  comparing  the  decision  of  the  court  with  the  proposed 
judgment  furnished  by  the  plaintiffs'  attorney,  to  see  that  they 
corresponded.  It  was  no  part  of  the  judgment  and  was  wholly 
superfluous.  {Loeschigk  v.  Addison^  3  Kob.  331.)  The  decision 
was  the  only  authority  for  entering  the  judgment.  The  entry 
of  judgment  is  the  act  of  the  clerk,  and  he  might  himself  have 
prepared  and  entered  it,  or  he  could  adopt  the  form  prepared 
by  the  plaintiffs'"  attorney.  If  to  such  form  the  plaintiffs'  at- 
torney had  appended  his  own  certificate  that  it  conformed  to 
the  decision,  and  a  request  to  the  clerk  to  enter  it  as  the  judg- 
ment, it  would  hardly  be  pretended  that  if  the  derk  had 
adopted  and  filed  such  form  as  the  judgment,  a  copy  of  the  cer- 
tificate must  be  served,  to  limit  the  time  to  appeal.  The  signature 
of  the  judge  in  this  case  was  no  more  a  part  of  the  judgment 
than  would  have  been  the  certificate  of  the  attorney  in  the  case 
supposed. 

The  order  of  the  General  Term  should  be  reversed,  and  that 
of  the  Special  Term  affirmed  with  costs. 

All  concur. 

Ordered  accordingly. 


MEMORANDA 


OF  THB 

CAUSES   DECIDED  DURING   THE  PERIOD   EMBRACED  IN  THIS 
VOLUME,  WHICH  ARE  NOT  REPORTED  IN  FULL. 


Ambrose  S.  Mubbat,  Respondent,  v,  Eobebt  H.  Bbbdell.  et 
al.,  Appellants. 

This  case  presented  the  same  questions  and  was  argued  and 
decided  with  WaUace  v.  BerdeU.     {Ante,  p.  18.) 


A.  Babton  HsFBcrBN,  as  Receiver,  etc.,  Appellant,  v.  William 
H.  MoinxK)MEBT,  et  al.,  Respondents. 

Same  appellant  v.  Same  respondents. 

Same  appellant  v.  Sam^  respondents. 
(Argaed  June  5,  1884  ;  decided  October  7,  1884.) 

These  actions  were  brought  by  plaintiflF,  as  receiver  of  the 
Continental  Life  Insurance  Company. 

Actions  numbers  one  and  two  were  to  foreclose  mortgages, 
executed  by  defendant.  In  these  he  interposed  as  a  counter-claim 
an  alleged  indebtedness  of  the  company  to  him  as  its  agent  for 
commissions  in  pursuance  of  an  agreement  with  the  company. 
As  to  this  the  court  says : 

"We  are  of  opinion  that  the  counter-claims  in  actions  num- 
bers one  and  two  fall  within  the  principle  of  the  cases  of 
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People  V.  Globe  Mutual  Life  Inaiurcunce  Co.  (91  N.  Y.  174) 
and  Attorney- Oeneral  v.  Continental  Life  Insuromce  Co.^  In 
re  daivi  of  Jewell  (93  id.  630),  that  the  agreement  of  the  com- 
pany to  pay  commissions  on  renewals  was  impliedly  condi- 
tioned upon  the  continued  existence  of  the  company  and  its 
ability  to  renew  policies  and  receive  premiums  thereon,  and 
was  terminated  by  its  dissolution  ;  that  the  right  and  power  of 
the  company  to  receive  premiums  having  been  destroyed  by 
the  lawful  action  of  the  officers  of  the  State,  no  commissions 
on  such  premiums  could  thereafter  become  due  to  the  defend- 
ant Montgomery,  and  consequently  his  right  to  elect  to  com- 
mute for  a  gross  sum  for  commissions  to  become  due  termi- 
nated, and  the  obligation  of  the  company  to  pay  either  the 
commissions,  or  a  gross  sum  in  lieu  thereof,  ceased." 

As  to  action  number  three  the  court  says : 

"  In  action  number  three  there  is  no  sufficient  exception  to 
raise  any  question.  The  only  exception  is  '  to  each  of  the  con- 
clusions of  law  filed,  etc.,  and  marked  ^  third,'  the  finding 
marked  '  third '  does  not  distinguish  between  matters  of  fact 
and  matters  of  law.  It  is  a  mixed  finding,  embracing  both ; 
and  the  exception  points  to  no  particular  finding  or  conclusion 
claimed  to  be  erroneous  as  matter  of  law.  This  exception  is 
too  general  to  be  available.     (  Ward  v.  Craig^  87  N.  T.  550.)" 

John  C  Keder  for  appellant. 

John  M.  Dunning  for  respondents. 

Kapallo,  J.,  reads  for  reversal  and  new  trial  in  actions  num- 
bers one  and  two,  and  for  affirmance  in  number  three. 
All  concur. 
Judgments  accordingly. 
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Adam  Emmbbioh,  Bespondent,  v.  Peteb  ELbffbban  et  al.,  Ap- 

pellautB. 

(Submitted  Jane  19, 1884 ;  decided  Octofaj^r  7.  1884.) 

Upon  the  trial  of  this  action  at  circuit  the  court  dismissed 
the  complaint  on  the  ground  that  the  facts  stated  therein  were 
not  suflScient  to  constitute  a  cause  of  action  and  the  plaintiff 
excepted  to  that  decision. 

On  a  motion  subsequently  made  by  the  plaintiff  at  the  same 
term  and  before  the  same  judge  who  had  granted  the  dismis- 
sal, the  judge,  being  satisfied  that  the  order  of  dismissal  had 
been  inadvertently  made,  ordered  that  it  be  vacated  and  set 
aside,  and  that  a  new  trial  be  granted,  and  the  case  restored  to 
the  calendar.  On  the  hearing  of  that  motion  the  counsel  for 
the  defendant  consented  to  the  making  thereof,  and  waived  all 
questions  as  to  regularity  and  the  right  of  the  plaintiff  to  make 
the  same.     This  consent  and  waiver  are  recited  in  the  order. 

.  An  appeal  from  the  last-mentioned  order,  taken  by  the  de- 
fendant to  the  General  Term  was  there  dismissed,  and  the 
present  appeal  is  from  the  order  of  dismissal. 

The  court  says : 

"  Under  the  general  power  of  the  court  to  correct  or  set  aside 
its  own  orders  and  judgment,  we  think  the  order  of  the  judge 
at  cii*cuit  was  valid.  It  was  not  made  in  conformity  with  the 
ordinary  practice,  but  was  not  void  for  want  of  jurisdiction. 
The  consent  of  the  defendant  to  the  making  of  the  motion,  and 
his  express  waiver,  are  a  full  answer  to  any  objection  of  irregu- 
larity. The  correctness  of  the  order  on  the  merits  is  quite 
plain,  and  is  not  even  questioned  in  the  points  submitted  on 
this  appeal. 

The  only  point  here  urged  is  that  the  General  Term  erred  in 
dismissing  the  appeal,  and  that  we  should  remand  the  case  to 
the  General  Term  to  pass  upon  the  merits.  We  think  that  in 
the  present  case  this  would  be  an  idle  ceremony.  It  would 
have  been  technically  more  correct  if  the  General  Term  had 
affirmed  the  order  of  the  Special  Term,  instead  of  dismissing 
the  appeal.     But  as  appears  from  the  opinion  at  General  Term 
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the  only  point  there  discussed  was  the  jurisdiction  of  the  jndge 
at  circuit  to  make  the  order.  The  court  held  that  it  was  not  a 
question  of  jurisdiction  but  of  regularity  merely,  and  that  the 
defendant  was  precluded  by  his  consent  from  raising  that  ques- 
tion, and  on  that  ground  the  appeal  was  dismissed." 

A.  JS.  Dyett  for  appellants. 

Wm.  O.  MoCrea  for  respondent. 

Eafallo,  J.y  reads  for  affirmance. 
AH  concur. 
Order  affirmed. 


Frederick  P.  Reed,  Appellant,  v.  The  Mayor,  Aldermen 
AND  Commonalty  of  the  OriY  of  New  York,  Respondent. 

Where  a  person  has  sustained  damages  from  a  personal  injory,  caused  by 
municipal  negligence,  an  estimate  of  the  amount  of  damages  is  not  an 
essential  part  of  the  claim  required  to  be  presented  to  the  comptroUer  of 
the  city  of  New  York  (§  105,  chap.  835,  Laws  of  1878),  and  in  an  action  to 
recover  such  damages,  plaintiff  is  not  limited  to  the  amount  specified  in 
the  claim. 

Where,  in  such  an  action,  the  complaint  states  the  damages  at  the  amount 
specified  in  the  claim,  the  court  has  the  power  to  amend  the  complaint  so 
as  to  demand  judgment  for  a  larger  amount. 

Where  the  General  Term  reversed  such  an  order  on  the  sole  ground  that  the 
amendment  was  beyond  the  power  of  the  court,  heUd,  that  this  court  had 
power  to  review ;  and  the  case  was  remitted  to  the  General  Term  to  exer- 
case  its  discretion  in  reviewing  the  order. 

(Argued  June  3.  1884 ;  decided  October  7, 1881) 

This  was  an  appeal  from  an  order  of  General  Term  revers- 
ing an  order  of  Special  Term,  which  directed  an  amendment 
of  a  complaint  in  an  action  to  recover  damages  for  a  personal 
injury  alleged  to  have  been  caused  by  defendant's  negligence. 
The  amendment  was  an  increase  in  the  amount  claimed  as  dam- 
ages. 

The  mem.  of  opinion  is  as  follows : 
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"  A  majority  of  the  judges  are  of  opinion  that  the  claim  in 
this  case  being  for  unliquidated  damages  for  a  personal  injury, 
and  a  statement  of  facts  constituting  the  claim  having  been 
duly  filed  with  the  comptroller,  the  provision  of  the  charter 
(Laws  of  1873,  chap.  335,  §  105),  was  sufficiently  com- 
plied with  to  entitle  the  plaintiff  to  bring  this  action,  and  that 
he  is  not  restricted  in  his  recovery  to  the  estimated  amount  of 
damages  stated  in  the  claim  so  filed ;  that  in  such  a  case  the 
estimate  of  the  amount  of  damages  is  not  an  essential  part  of 
the  claim  required  to  be  presented  to  the  comptroller,  and  con- 
sequently the  order  allowing  an  amendment  of  the  complaint 
so  as  to  demand  judgment  for  a  larger  amount  of  damages 
than  that  stated  in  the  claim  filed,  was  not  beyond  the  power 
of  the  court  below. 

"  The  order  of  the  G-eneral  Term,  being  by  its  express  terms 
based  solely  upon  the  ground  that  the  amendment  was  beyond 
the  power  of  the  court,  that  order  should  be  reversed,  and  the 
case  remitted  to  the  General  Term  to  exercise  its  discretion  in 
reviewing  the  order  of  the  Special  Term." 

Charles  P.  Miller  for  appellant. 

D.  J.  Dean  for  respondent. 

Per  Ouria/m,  opinion  for  reversal,  etc. 
All  concur. 
Ordered  accordingly. 


George  A.  Cob,  Eespondent,  v,  David  Beaexjp,  Appellant* 

(Argued  Jane  27,  1884 ;  decided  October  7,  1884.) 

WanjUmd  F,  Ford  for  appellant. 
Damd  Bearwp^  respondent,  in  person. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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The  Pboplb  of  the  State  of  New  Yobk,  Bespondent,  v. 
John  MoKeon,  Appellant. 

(Argaed  October  6, 1884  ;  decided  October  21, 1884.) 

George  Haines  for  appellant. 

William  H.  Burton  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Fbedebick  Dibdrick,  Respondent,  i;.  John  Kban  et  aL,  Ap- 
pellants. 

(Argued  October  6, 1884 ;  decided  October  21, 1884.) 

Luther  R.  Marsh  for  appellants. 

Oeorge  J.  Oreenfield  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Maeian  Hovey   et  al.,   Appellants,  v.  William  E.   Dodob 
et  al.,  Eespondents. 

(Argaed  October  7,  1884 ;  decided  October  21, 1884) 

Sa/muel  Hamd  for  appellants.  , 

John  E.  Parsons  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Mabian   G.    Washbukn    (fonnerly   Oatlin),   Respondent,  v.   '    »7  «28 
William  H.  Catlin,  Appellant.  ^^^    ^ 

(Argued  October  7,  1884;  decided  October  21,  1884.) 

This  was  an  action  for  divorce  a  vinculo  ;  a  judgment  was 
rendered  dissolving  the  marriage,  bat  making  no  provision  for 
alimony,  or  for  the  support  of  Mary  B.  Catlin,  a  child  of  the 
marriage.  About  nine  years  thereafter  motion  was  made  for 
an  order  directing  defendant  to  pay  plaintifiE  "  such  sum,  in 
gross,  as  shall  be  equal  to  the  expense  of  the  maintenance  and 
education  of  Mary  B.  Oatlin,  incurred  since  January,  1877,  to 
the  entry  of  said  order,"  and  also  such  sums  "  as  may  be 
necessary  and  proper  for  the  education  and  maintenance  of  the 
said  Mary  B.  Catlin  during  her  minority." 

The  motion  was  denied ;  on  appeal  to  the  General  Term,  the 
Special  Term  order  was  reversed  and  motion  granted,  and  a 
reference  directed  to  determine  the  proper  allowances. 

The  court  here  say : 

"  The  construction  of  sec.  59,  tit.  1,  chap.  8,  pt.  2,  of  the 
Bevised  Statutes,  has  been  passed  upon  at  this  term  in  the 
case  of  Erkenhrach  v.  ErTcerJbrach^*  adversely  to  the  contention 
of  the  defendant,  and  the  right  given  by  the  section  was,  we 
think,  preserved  by  section  3  of  the  Repealiug  Act  (Chap.  245, 
Laws  of  1880)." 

J.  LoAigdon  Ward  for  appellant. 
G,  jEKi^^^Jfinor  for  respondent. 

Per  Ouriom,  opinion  for  a  modification  of  General  Term 
order  by  inserting  after  the  word  "  granted "  the  words  "ex- 
cept as  to  expenses  incurred  for  the  support,  education  and 
maintenance  of  the  infant,  Mary  B.  Catlin,  prior  to  filing 
the  petition,"  and  for  affirmance  as  so  modified. 

All  concur. 

Ordered  accordingly. 

•  96  N.  Y.  456. 
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Stephen  C.  Johnson,  Appellant,  v.  The  New  York,  Ontabio 
AND  Western  Kailroab  (Company,  Respondent. 

(Argaed  October  7,  1884;  decided  October  21,  1884.) 

Sarrmd  Ramd  for  appellant. 

N.  O.  Moah  for  respondent. 

Agree  to  affirm ;  no  opinion. 
AJl  concur. 
Order  affirmed. 


In  the  Matter  of  the  Claim  of  the  Receiver  of  the  Guardian 
Savings  iNSTiTunoNj  Respondent,  u  Shepherd  F.  Knapp,  as 
Receiver  of  the  Bowling  Green  Savings  Bank,  Appellant. 

(Argued  October  7,  1884;  decided  October  21, 1884.) 

WiUiam  C.  Trull  fpr  appellant. 

James  Thoirhson  for  respondent. 

Agree  to  affirm;  no  opinion. 
All  concur. 
Order  affirmed. 


The  People,  ex  rel.  The  Board  of  Supervisors  op  Che- 
nango CouNTT,  Appellant,  v.  The  Board  of  State  Asses- 
sors, Respondent. 

(Argued  October  7, 1884;  decided  October  21,  1884.) 

S.  8,  Morgan  for  appellant. 

R.  A.  Stanton  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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IIbnby   Bambbb,    Receiver,  etc.,  Appellant,  v.  Thb  City  op 
RocHESTEB,  Respondent. 

(Submitted  October  7,  1884  ;  decided  October  31,  1884.) 

DamAeL  Wood  for  appellant. 

John  N,  Beokley  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


Abohibald  MoPhebson,  Respondent,  v.  Gbobob  Sakdbook, 

Appellant. 

(Submitted  October  8,  1884 ;  decided  October  21,  1884.) 

Damd  F.  Day  for  appellant. 

Morris  Morey  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Jules  L.  Redmond,  Appellant,  v.  Jaues  T.  Easton  et  aL 
Respondents. 

^Xgoed  October  7, 1884 ;  decided  October  21, 1B84.) 

Zevi  A.  FuUer  for  appellant. 

Edward  D,  McCarthy  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Wbllb  a.  B1NGHAM9  Survivor,  etc.,  Appellant,  v.  Richard  C. 
Hasbis  et  al.,  Be6pon(lent8. 

(Argaed  October  9,  1884  ;  dedded  October  21, 1884.) 

Albert  A.  Abbott  for  appellant. 

David  Crawford  for  respondents. 

Agree  to  affirm ;  no  opinion. 

AH  concur,  except  Finch,  J.,  who  is  for  modification  of 
judgment,  and  Rapallo,  J.,  absent. 
Judgment  affirmed. 


Samuel  M.   Pettengill,  Appellant,  v.  Alfred  S.  Barnes, 

Respondent. 

(Argued  October  9, 1884;  decided  October  21,  1884.) 

Ahram  Wakenian  for  appellant. 

Robert  SeweU  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Charles   B.   Perry,   Appellant,   v.    Ctrits    Strong   et  al., 
Respondents. 

(Argaed  October  7,  1884  ;  decided  October  21,  1884.) 

Sfimuel  Hand  for  appellant. 

S.  C,  MilXa/rd  for  respondents. 

Per  Curiami  mem.  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Pbteb    D.    Platz,   Respondent,   v.   Thb    City   of  Oohobs, 

Appellant. 

(Argaed  October  18, 1884 ;  dedded  October  28, 1884.) 

George  L.  Stedma/ii  for  appellant. 

J.  F.  Crawford  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Hugh  Dillon  Appellant,  v.  Thb  Sixtn  Avbnub  Railroad 
Company,  Respondent. 

(Argued  October  13,  1884;  decided  October  28,  1884.) 

Nelson  Smith  for  appellant. 

D.  M.  Porter  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


William    Gbebn,   Respondent,  v.   John  Banta,  Impleaded,         ^  ^^"^ 
etc.,  Appellant.  ^Wll 

166    195l 
(Argued  October  13,  1884 ;  decided  October  28, 1884.) 

Thomas  II.  Hubbard  for  appellant. 

WMicum  Allan  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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William  Howe,  Appellant,  v.  Boston  and  Albany  Railboad 
Company,  Eespondent. 

(Argued  October  13, 1884;  decided  October  81, 1884.) 

Andrew  Hamilton  for  appellant. 

Hamilton  Ha/rris  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Lowell  TALsar,  as  Trustee,  etc..  Appellant,  v.  Geoege  W. 
Adams  et  al.,  Respondents. 

(Argued  October  14, 1884 ;  decided  October  81, 1884.) 

Oer shorn  A,  Seixaa  for  appellant. 

Daniel  B,  Thompson  for  respondents. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judfi^nent  affirmed. 


John  Mabtin,  Respondent,  v.  The  New  York  Central  ani> 
Hudson  River  Railroad  Company,  Appellant. 

(Argued  October  16. 1884 ;  deeded  October  31,  1884.) 

Matthew  Hale  for  appellant. 

jK  Counti*yman  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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HuBBABD  Kelsey,  Appellant,  v.  Smith  Lyon,  Respondent. 

(Argued  October  16,  1884  ;  decided  October  31»  1884.) 

This  was  an  action  for  the  conversion  of  certain  machinery 
in  a  planing  mill.  Plaintiff  claimed  title  nnder  a  chattel 
mortgage  from  one  Matthias.  Matthias  had  a  mortgage  npon 
the  premises,  upon  which  the  planing  mill  was  located.  The 
mortgagors  executed  to  him  a  bill  of  sale  of  the  personal  prop- 
erty in  the  mill,  not  including  the  machinery  in  question, 
which  they  considered  as  part  of  the  realty,  and  put  him  in 
possession  of  the  real  estate.  He  subsequently  foreclosed  his 
mortgage  and  bid  in  the  property.  Thereafter  he  executed  the 
chattel  mortgage.  The  real  estate  was  afterward  sold  upon 
foreclosure  of  a  prior  mortgage  held  by  defendant,  who  be- 
came the  purchaser  and  entered  into  possession. 

The  court  say : 

"  The  plaintiffs  title  to  the  machinery  was  derived  from  the 
chattel  mortgage  of  Matthias  and  is  dependent  upon  it.  If  that 
machinery  was  so  annexed  to  the  realty  as  to  become  parcel  of 
it,  Matthias  acquired  title  by  the  foreclosure  of  his  real  estate 
mortgage,  but  subject  nevertheless  to  the  prior  mortgage,  the 
foreclosure  of  which  cut  off  and  destroyed  his  lien  and  result- 
ing title.  The  appellant  avoids  this  difficulty  only  to  encounter 
another.  He  argues  that  the  machinery  was  personal  property, 
but  if  so,  Matthias  got  no  title  by  foreclosure  of  his  real  estate 
mortgage  and  never  acquired  one  in  any  other  way." 

Robert  C,  TitiM  for  appellant. 

Henry  M.  HUl  for  respondent. 

FiNOH,  J.,  reads  for  affirmance. 
All  concur. 

Order  affirmed  and  judgment  absolute  against  plaintiff  on 
45tipulation. 
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Chakleb  Stebbins,  Appellant,  v.  Albert  P.  Bennett,  Im- 
pleaded, etc.,  Eespondent. 

(Submitted  October  16,  1884 ;  decided  October  31,  1884.) 

Sherman  (&  Hull  for  appellant. 

J.  O.  Record  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


John  R.  Van  Bubkikk,  Respondent,  v.  Andrew  Ootnb  et  al.^ 

Appellants. 

(Argued  October  17,  1884 ;  decided  October  81, 1884.) 

Alexander  Thain  for  appellants, 

John  Henry  Hull  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


James  Biolbr,  Appellant,  v.  The  National  Bank  of  New- 
burgh,  Eespondent. 

(Argued  October  20,  1884  ;  decided  October  81,  1884.) 

The  General  Term  reversed  a  judgment  in  favor  of  plaintiff 
upon  the  facts.  The  court  here  held,  that  there  was  evidence 
authorizing  the  reversal. 

Theodore  F.  Miller  for  appellant. 

E,  A.  Brewstsr  for  respondent. 
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Per  Curiam  mem.  for  aflSrmance. 
All  concur. 

Order  afBrmed  and  judgment  absolute  rendered  against 
plaintiff  on  stipulation. 


Louisa  G.  Smith,  Appellant,  v.  James  Mooney,  Respondent 
(Submitted  October  20, 1884;  decided  October  31, 1884.) 

0.  0.  Cottle  for  appellant. 

Delavan  F.  Clark  for  respondent. 

Per  Curia/m  mem,  for  aflirmance  on  the  facts. 
All  concur. 
Judgment  affirmed. 


The  Mutual  Life  Insubanoe  Company  of  New  York,  Re- 
spondent, V.  Anson  B.  Hott,  Impleaded,  etc..  Appellant. 

(Argued  October  20,  1884 ;  decided  October  81, 1884.) 

R,  TT.  F(3wi  P^^  for  appellant. 

Edward  S,  RapaUo  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Jacob  Obouse  v.  The  Syeacuse,  Chenango  and  New  York 
KuLBOAD  Company  et  al.,  Respondent. 

George  N.  Crouse  et  al.,  Sureties,  etc.,  Appellants. 
(Argued  October  21, 1884  ;  decided  October  31,  1884.) 

Charles  M.  Pratt  for  appellants. 
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Louis  MwrshaU  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Cyrus  H.  Wilbub  et  al,  Respondents,  v,  Asa  D.  Soulb,  Ap- 
pellant. 

(Submitted  October  21,  1884;  decided  October  81,  1884.) 

J.  Wellmg  for  appellant. 

Henry  M.  Fidd  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Lko  Neuman,  Appellant,  v.  The  Third  Avenue  Railroad 
CoMPANT,  Respondent. 

(Argued  October  21, 1884  ;  decided  October  81,  1884.) 

WiUiam  N.  Cohn  for  appellant. 

Benjamin  Patterson  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


The  Orden  Germania,  Appellant,  v,  Charles  E.  Dbvender, 

Respondent. 

(Argued  October  21,  1884 ;  decided  October  81,  1884.) 

Lewis  Sanders  for  appellant. 
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Al/mon  Ooodvmi  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Jambs  Gilbeet,  Respondent,  v.  The  Thibd  Avenue  Rail- 
road Company,  Appellant. 

(Argued  October  21, 1884 ;  decided  October  81, 1884.) 

WiUiam  N.  Cohen  for  appellant. 

P.  Van  Volkeriburgh  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion.     . 
All  concur. 
Appeal  dismissed. 


Alfbed  L.  Simonson  et  al..  Trustees,  etc..  Appellants,  v.  Wil- 
liam Elmer,  Impleaded,  etc..  Respondent. 

(Argued  October  21, 1884 :  decided  October  31,  1884.) 

Ah'rnn  Wakeman  for  appellants. 

Theodore  F.  MUler  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


David  Oabll,  Respondent,  v.  WnrrsoN  Oakley  et  al..  Im- 
pleaded, etc..  Appellants. 

A  party  accepting  a  benefit  under  a  judgment  is  thereby  precluded  from 
appealing  from  the  judgment. 

(Argued  October  21,  1884;  decided  October  81, 1884.) 
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This  action  was  brought  by  a  judgment  creditor  of  an  in- 
solvent corporation,  in  behalf  of  himself  and  other  creditors, 
against  it  and  its  stockholders  to  wind  up  its  afiaii*8.  Judg- 
ments were  directed  against  the  stockholders  for  specified 
amounts,  and  among  them  judgment  was  so  directed  and  en- 
tered against  the  appellants,  costs  were  allowed  to  their  attor- 
ney, but  the  amount  was  left  blank  in  the  judgment  as  en- 
tered. The  appellants  appealed  from  the  judgment  against 
them;  the  appeal  was  withdrawn  and  thereafter  the  costs  of 
their  attorney  were  paid  to  and  accepted  by  him.  Subsequently 
another  appeal  was  brought,  which  was  dismissed  by  the  Gen- 
eral Term.     This  appeal  is  from  the  order  of  dismissal. 

The  court  here  say  : 

"  The  acceptance  by  the  defendants'  attorney  of  costs  in  the 
action  after  the  withdrawal  of  the  first  appeal  was  a  good  an- 
swer to  the  second  appeal.  It  is  true  that  the  amount  of  costs 
was  not  fixed  by  the  judgment  of  April  21, 1881.  But  the  right 
of  the  defendants'  attorney  to  costs  was  adjudged,  and  the  re- 
ceiver was  directed  to  pay  him  the  costs  and  disbursements, 
'  to  be  adjusted  by  the  clerk. '  The  insertion  of  the  amount 
of  the  costs  in  the  original  judgment  was  not  necessary  to  en- 
title the  defendants'  attorney  to  demand  them.  His  subsequent 
acceptance  of  the  costs  must  be  referred  to  his  right  under  the 
judgment,  and  cannot  be  regarded  as  a  voluntary  payment  by 
the  receiver,  but  as  a  payment  in  pursuance  of  the  judgment. 
The  affidavits  disclose  nothing  inconsistent  with  this  view  of 
the  transaction.  It  seems  to  be  well  settled  that  a  party  by 
accepting  a  benefit  under  a  judgment  precludes  himself  from 
subsequently  appealing  therefrom.  {Bennett  v.  Van  Syckd^ 
18  N.  Y.  481 ;  Eadway  v.  Graham,  4  Abb.  Pr.  468.)" 

Benjamin  Q,  Uitchings  for  appellants. 

James  H.  Starkbrough  for  respondent. 

Pel*  Cumain  mem.  for  affirmance. 
All  concur. 
Order  affirmed. 
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Moses  May,  Respondent,  v.  Nelson  Mobbis,  Appellant. 
(Submitted  October  21,  1884 ;  decided  October  31,  1884.) 
i^.  E.  Dana  for  appellant. 
Ira  Leo  Bamberger  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Mabgabbtta  Thomas,  Appellant,  v.  Fbakois  C.  Haggsbman, 

Respondent. 

(Argued  October  30,  1884  ;  decided  November  25, 1884.) 

Louis  K.  Church  for  appellant. 

Jiobert  Johnstone  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The   Hbekimeb  County  National    Bank,   Respondent,    v. 
Alonzo  Rust,  Impleaded,  etc..  Appellant. 

Ab  to  whether  it  is  competent,  in  an  action  upon  a  bill  of  exchange 
against  the  drawer,  for  him  to  show  by  parol,  that  although  he  signed 
his  own  name  without  adding  the  word  "agent/'  he  did  in  fact  sign  and 
deliver  it  as  agent  for  the  drawee,  and  without  intent  to  become  person- 
ally liable,  and  that  the  bill  was  discounted  by  the  payee  with  knowl. 
edge,  quodre. 

(Argued  October  21, 1884 ;  decided  November  35, 1884.) 

This  was  an  action  upon  a  bill  of  exchange  drawn  by 
defendant  Rust,  upon  defendants  Rhodes  &  Server,  payable 
to  the  order  of  plaintiffs  cashier,  and  discounted  by  it. 

The  following  is  the  opinion  in  full : 
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"  If  we  concede  to  the  appellant  the  doctrine  for  which  he 
contends,  that  it  was  competent  to  give  parol  proof  tending 
to  establish  that  Hiist  signed  and  delivered  the  draft  as  agent 
of  Rhodes  &  Server,  and  without  intent  to  become  personally 
liable  thereon,  and  that  the  bank  discounted  it  with  knowledge 
of  the  fact,  there  is  still  a  fatal  difficulty  in  the  way  of  a  re- 
versal of  the  judgment  against  him.  We  do  not  at  all  admit 
the  soundness  of  the  doctrine,  but  its  discussion  may  be  waived 
as  needless  in  view  of  the  fact  that,  with  the  parol  evidence  all  in 
and  every  avenue  of  investigation  thrown  open,  the  referee  has 
yet  found  as  a  fact  that  the  draft  was  the  draft  of  Rust,  and  not 
that  of  others  tlirough  his  agency.  On  the  face  of  the  instru- 
ment he  is  liable.  There  are  no  words  importing  the  contrary. 
His  omission  to  sign  as  agent  leaves  him  presumptively  liable 
as  an  individual.  If  the  case  stopped  with  the  production  of 
the  draft,  judgment  against  him  was  inevitable.  He  was  per- 
mitted, however,  to  show  the  contrary  if  he  could,  and  raise 
the  question  of  fact  whether,  as  between  himself  and  the  bank, 
his  contract  was  personal  or  that  of  an  agent  without  personal 
liability.  He  gave  evidence  tending  to  support  his  theory. 
He  showed  an  arrangement  made  and  existing  with  Rhodes  & 
Server,  by  which,  as  their  agent,  he  was  to  purchase  cheese  for 
them  in  the  Little  Falls  market,  putting  himself  in  funds  by 
drawing  drafts  upon  them,  which  the  bank  discounted.  It  ap- 
peared that  for  a  time  he  drew  sight  drafts,  but  later,  desired 
to  draw  on  time,  when  the  bank  required  an  indorser  or  addi- 
tional security.  As  a  result,  Rhodes  &  Server  gave  to  the 
bank  their  bond,  with  a  surety,  conditioned  for  the  acceptance 
and  payment  of  all  drafts  drawn  by  Rust  for  cheese  purchased 
for  them.  This  bond  contained  the  following  recital,  viz.: 
'  Whereas,  Alonzo  Rust  is  duly  authorized  by  Rhodes  &  Ser- 
ver to  purchase  cheese  at  the  Little  Falls  board  of  trade  for 
account  of  the  said  Rhodes  &  Server,  and  to  make  drafts  in 
payment  thereof  on  the  said  Rhodes  &  Server,  such  drafts  to 
be  discounted  and  cashed  by  said  Herkimer  County  National 
Bank.'  This  proof  was  supplemented  by  the  testimony  of 
Rust,  that  in  the  negotiations  respecting  the  time  drafts,  he 
said  to  the  cashier  of  the  plaintiff  that  he  could  not,  for  the 
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small  commissions  he  was  drawing,  take  any  risk  on  these 
drafts ;  and  by  his  further  evidence,  that  the  draft  in  suit  was 
drawn,  and  its  proceeds  used,  to  pay  for  cheese  bought  for  the 
drawees.  But  on  the  part  of  the  bank  an  entirely  different 
state  of  facts  upon  the  vital  point  in  controversy  was  shown. 
It  was  proved  that  Rust  kept  an  individual  account  at  the 
bank ;  that  he  was  buying  for  numerous  parties ;  that  on  Mon- 
day, which  was  market  day  at  Little  Falls,  he  would  purchase 
cheese  of  different  persons,  paying  by  his  checks  upon  the 
bank,  which  largely  overdrew  his  account  and  left  him  debtor 
to  the  bank ;  that  upon  ascertaining  the  amount  of  his  over- 
draft he  would  pay  it  and  make  it  good  by  drawing  drafts  upon 
those  for  whom  he  purchased ;  that  the  bank  permitted  this  to 
be  done  so  long  as  he  drew  sight  drafts,  but  when  he  desired 
to  draw  on  Rhodes  &  Server  on  time,  which  would  tend  to  ac- 
cumulate a  liability,  security  was  demanded ;  that  in  the  nego- 
tiation Rust  was  distinctly  told  by  the  cashier  that  Rhodes  & 
Server  were  not  a  strong  firm ;  that  an  indorser  would  be 
required  on  time  drafts ;  that  the  bank  would  serve  him  as  it 
did  the  rest  of  the  cheese-buyers,  that  is,  hold  him  first  as 
drawer  and  then  the  indorser ;  that  the  same  statement  was 
made  to  him  when  renewals  were  asked ;  that  the  cashier  cau- 
tioned him  to  be  careful  because  of  the  financial  weakness  of 
his  drawees,  and  that  after  the  failure  of  Rhodes  &  Server  he 
said,  ^  I  suppose  I  am  in  for  it,'  and  added  that  he  was  *  abun- 
dantly able  to  pay  these  drafts/  There  was  thus  raised  a 
question  of  fact  for  the  decision  of  the  referee  whether,  as  be- 
tween Rust  and  the  bank,  the  former  bound  himself  person- 
ally as  drawer  and  so  became  surety  for  the  drawees,  as,  not- 
withstanding his  agency,  he  might  have  done ;  or  whether  he 
made  the  draft  solely  as  agent,  and  without  responsibility  for 
its  payment.  The  finding  is  against  the  appellant  upon  evi- 
dence both  contradictory  and  admitting  of  contradictory  infer- 
ences, and  it  must,  therefore,  control.'' 

J.  A.  Steele  for  appellant. 

A.  M.  MiUa  for  respondent. 
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Finch,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


The  Central  National  Bank  of  the  Cnr  of  New  Tobk, 
Appellant,  v,,  David  Valentine  et  al.,  Impleaded,  etc., 
Kespondents. 

(Argued  October  22,  1884  ;  decided  November  25,  1884.) 

The  principal  questions  in  this  case  the  court  held,  were 
simply  of  fact,  and  that  the  findings  of  the  trial  court  thereon 
were  sustained  by  sufficient  evidence. 

Aaron  Pennington  Whitehead  for  appellant 

William  S.  Hornblower  for  respondents. 

Per  Curiam  m^em.  for  affirmance. 
All  concur. 
Judgment  affirmed. 


James  Van  Tassel,  Respondent,  v.  The  New  York,  Lake 
Erie  and  Western  Railroad  Company,  Appellant. 

(Sabmitted  October  24,  1884 ;  decided  November  25,  1884.) 

Lewis  E.  Carr  for  appellant. 

John  W.  Lyon  tor  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Mary  C.  Works,  Appellant,  v.  The  Cnr  of  Lookport,  Re- 
spondent. 

(Sabmited  October  27,  1884  :  decided  Noyember  25,  1884.) 
Hansom  dk  Joyce  for  appellant. 
Benjamin  J.  H until}  g  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 

Order    affirmed,   and  judgment    absolute    ordered   against 
plaintiff. 


Bank   of   Athoa,  Respondent,  v.  Mbtropolitan   Na'honal 
Bank  of  New  York,  Appellant. 

(Argued  October  27, 1884 ;  decided  November  25, 1884.) 

The  complaint  in  this  action  alleged,  and  the  referee  found  in 
substance  that  plaintiff,  a  Buffalo  bank,  sent  to  defendant, 
its  New  York  correspondent,  five  drafts  for  collection,  known 
as  "  canal  freight  drafts,"  which  were  secured  by  bills  of  lad- 
ing of  canal  boats,  to  each  of  which  bills  was  attached  a  notice 
to  the  consignee,  that  freight  charges  and  demurrage  to  an 
amount  specified  were  payable  by  check  to  defendant's  order ; 
that  the  acceptors  of  the  drafts  delivered  to  defendant  the  con- 
signees' check,  to  the  amount  as  called  for  by  the  notice ;  that 
defendant  indorsed  and  collected  said  check,  but  appropriated 
the  same  by  the  direction  of  the  acceptor  of  the  drafts,  but 
contrary  to  plaintiff's  instructions,  to  the  payment  of  other 
drafts  accepted  by  him  which  belonged  to  plaintiff,  and  were 
in  the  hands  of  defendant  for  collection.  The  mem.  of  opinion 
is  as  follows : 

"  The  finding  of  the  referee  is  in  substance  that  the  defend- 
ant undertook  to  collect  for  the  plaintiff  certain  drafts,  and  did 
do  so,but  applied  the  proceeds  in  a  manner  not  authorized  by 
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it.  The  evidence  sustains  this  conclusion.  He  also  finds,  how- 
ever, that  those  proceeds  were  in  fact  applied  by  the  direction 
of  another  party  to  the  payment  of  certain  other  commercial 
paper  then  held  by  the  defendant,  but  belonging  to  the  plaint- 
iff, and  so  the  defendant  contends  that  there  has  been  no  dam- 
age. •  This  does  not  follow.  The  object  sought  by  the  plaint- 
iff in  conveying  special  instructions  to  the  defendant  as  to  the 
disposition  of  the  money  has  not  been  attained,  and  in  that  is 
an  apparent  loss.  It  was  not  necessary  to  constitute  a  cause  of 
action  that  the  violation  of  duty  should  have  been  caused  by 
fraud  or  collusion.  It  is  enough  that  the  defendant  took  the 
risk  of  obeying  a  person  who  had  no  right  to  direct.  The  find- 
ings of  the  referee  were  upon  questions  of  fact ;  they  covered 
all  the  issues  in  the  action  and  were  sustained  by  evidence. 
There  was  no  error  in  refusing  to  make  other  or  additional  ones. 
The  evidence  excepted  to,  and  to  which  the  appellant  calls 
attention,  was  given  on  cross-examination,  and  in  receiving  it 
the  referee  had  a  discretion  which  he  does  not  seem. to  have 
abused. 

"  The  judgment  should  be  affirmed." 

Fisher  A.  Baker  for  appellant. 

Edward  C.  James  for  respondent. 

Danforth,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Thomas  WnrrE,  Appellant,  ^^  Thomas  R.  Sharp,  Receiver,, 
etc.,  R^pondent. 

(Argued  October  27,  1884 ;  decided  Novambec  2S,  IBM.) 

CUford  A.  H.  BartleU  for  appellant. 

Edward  E,  Spra<j\ie  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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F.  May  Tebteb,  KeBpondent,  v.  Gbobgb  D.  Gilson,  Appel- 
lant. 

(Suomitted  October  29, 1884  ;  decided  Noyember  25,  1884.) 

Spencer  ClirUon  ior  appellant. 

Smith  Brothers  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Samubl  MoRiokard,  Appellant,  v.  Geobob  G.  Flint  et  al.,      lu  «1 
Bespondents. 

(Argued  October  29,  1884 ;  decided  November  25, 1884.) 

Dboided  on  the  facts. 

Leopold  Turk  for  appellant. 

Artemus  H.  Molmes  for  respondents. 

Per  Oibriam  mem.  for  reversal  and  new  trial. 
All  concur. 
Judment  reversed. 


The  People,  ex  rel.  Pauline  Fbibdlandbb  et  al.,  Respond- 
ents, V.  Albert  F^  Mitohbll  et  al.  as  Trustees,  etc.,  Ap- 
pellants. 

(Argued  October  81, 1884 ;  decided  November  25, 1884.) 

Z.  B.  Pike  for  appellants. 

Cha/tlee  S.  Zester  for  respondents. 
Siokbls— Vol.  LIL  81 
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Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Anna  Seidlinoeb,  Respondent,  v.  Thb  Bbooklyn  Orrr  Bail- 
BOAD  Company  et  al.,  Appellants. 

Louis  Seidlingeb,  Bespondent,  v,  Ths  Same  Appellants. 

(Argaed  October  31,  1884;  decided  Noyember  25,  1884.) 

Winchester  Britton  and  Charles  J.  PaMerson  for  appellants. 

A.  H.  Dailey  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Carl  Johnn  Jonsson,  Respondent,  v,  Nblson  Thompson,  Ap- 
pellant. 

In  an  action  against  a  hotel  keeper  to  recover  an  alleged  agreed  compensa- 
tion for  services  as  hostler,  defendant  claimed  to  set  off  moneys  received 
by  plaintiff  as  gratuities  or  "  scale  moneys/'  and  offered  to  show  that  it 
was  the  universal  custom  at  hotels  to  consider  scale  money  as  part  of  the 
oomx>enBation  of  the  hostlers.  This  was  objected  to,  'and  excluded. 
Hdd  error. 

(Argued  June  27,  1884  (  decided  December  3, 1884.) 

This  was  an  action  to  recover  an  alleged  agreed  compensa- 
tion for  services  of  plaintiflE  as  hostler  at  defendant's  hotel. 
The  vnem,  of  the  opinion  is  as  follows  :  » 

"  There  is  no  substance  in  the  point  made  by  the  appellant 
with  respect  to  the  use,  by  the  witness  Hazard,  of  a  paper 
while  giving  his  evidence.  The  witness  testified  as  of  his  own 
knowledge,  and  did  not  pretend  to  speak  from  the  paper. 
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All  that  appears  npon  the  subject  is  that  while  testifying  he 
referred  to  a  paper.  What  the  paper  was  does  not  appear. 
The  reference  to  it  appears  to  have  been  made  while  the  wit- 
ness was  stating  the  date  at  which  the  plaintiff  entered  the 
defendant's  employ^  and  this  date  was  admitted  in  the  defend- 
ant's own  testimony. 

^*  The  other  point  relied  npon,  on  this  appeal,  is  the  exclusion 
by  the  court  of  evidence  that  it  was  a  universal  custom  to  con- 
sider scale  money  as  part  of  the  compensation  of  hostiers  em- 
ployed at  hotels.  The  evidence  on  the  part  of  the  plaintiff  tended 
to  establish  that  his  services,  as  a  hostler,  were  worth  $20  per 
month  and  his  board.  The  plaintiff  had  been  in  the  employ 
of  the  defendant,  as  hostler  at  his  hotel,  for  several  years 
without  any  settlement.  The  plaintiff  admitted,  in  his  testi- 
mony, that  he  received  scales  or  gratuities,  amounting  some- 
times to  as  much  as  $2  and  sometimes  to  as  much  as  $4  per 
day.  There  was  no  evidence  of  any  special  agreement  as  to 
scales  or  compensation,  except  that  the  plaintiff,  before  entering 
the  defendant's  employ,  had  been  employed  by  Hazard,  a  liv 
ery-stable  keeper,  as  hostier  at  $20  per  month,  and  plaintiff 
testified  that  he  stated  that  fact  to  defendant,  and  Hazard  testi- 
fied that  he  told  defendant  he  paid  plaintiff  $20  a  month,  and 
defendant  said  that  plaintiff  wanted  the  same  from  him  and 
he  would  try  him  at  that.  These  statements  were  contra- 
dicted by  the  defendant,  and  there  was  no  evidence  as  to  any 
agreement  whatever  on  the  subject  of  scales  being  credited  as 
part  of  plaintiff's  wages,  except  that  the  plaintiff  testified  that 
on  two  occasions  he  gave  scale  money  to  defendant,  $23  at  one 
time  and  $11  at  another. 

"  The  evidence  on  the  part  of  the  defendant  was  that  the 
plaintiff  entered  his  employ,  to  do  yard  work,  on  the  17th  day 
of  January,  1874,  and  went  into  the  stables  as  hostler,  March 
13,  1874.  That  when  defendant  first  hired  plaintiff,  he  made 
a  bargain  with  him  at  $10  per  month  and  board,  and  no  other 
bargain  was  ever  made  with  him.  The  defendant,  who  had  ' 
been  a  hotel  keeper  for  many  years,  then  offered  evidence  that 
hostlers  at  hotels  received  scale  money  and  that  this  formed 
part  of  their  compensation.    That  it  was  a  universal  custom  at 
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hotels  to  consider  scale  money  as  part  of  the  compensation  of 
the  hostlers.  This  evidence  was  excluded  and  exception  taken. 
The  defendant  then  oflEered  to  prove  what  the  plaintiff's  ser- 
vices  were  worth  over  the  scale  money  received  by  him,  and 
this  was  excluded. 

"  The  referee  allowed  the  plaintiff  $10  per  month  up  to  the 
time  he  became  hostler,  and  $20  per  month  thereafter,  for  up- 
wards of  three  years,  until  he  became  sick,  amounting  to  $814.67 
and  rendered  a  judgment  against  the  defendant  of  $673.91  for 
the  balance  of  the  account  between  the  parties,  besides  costs. 

"  We  think  that  the  referee  erred  in  rejecting  evidence  of  the. 
usage  that  scale  money  was  considered  part  of  the  compensa- 
tion or  wages  of  hostlers  at  hotels.  The  testimony  offered 
tended  to  prove  a  general  usage,  to  that  effect,  and  if  snch  a 
usage  existed,  the  parties  may  be  presumed  to  have  contracted 
with  reference  to  it.  There  was  no  such  clear  proof  of  a  spe- 
cial contract,  in  conflict  with  the  usage,  as  justified  the  rejec- 
tion of  the  evidence  on  that  ground.  Even  if  the  referee  was 
justified  in  finding  from  the  evidence  that  the  amonnt  of  plaint- 
iff's wages  was  fixed  by  agreement  at  $20  per  month,  this 
would  not  be  inconsistent  with  a  usage,  if  such  a  general  usage 
existed,  that  the  scale  money  received  by  him  was  to  be  con- 
sidered a  part  of  his  wages. 

"  The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the.  event." 

Woody  Butter  <&  Moi^ria  for  appellant. 

M.  A.  Leary  for  respondent. 

Rapallo,  J.,  reads  for  reversal  and  new  trial. 

All  concur,  except  Rtjgbe,  Ch.  J.,  and  Eael,  J.,  not  voting. 

Judgment  reversed. 
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The  National  Onr  Bank  of  Nbw  York,  Appellant,  v.  The 
New  York  Gold  Exchange  Bank,  Respondent. 

The  Sapreme  Court  has  power,  notwithstanding  an  appeal  to  this  court,  to 
make  its  record  decUire  the  truth  as  to  its  judgment  and  so  may,  after  an 
appeal,  amend  an  order  reversing  a  judgment  entered  on  the  report  of  a 
referee  by  adding  a  statement  that  the  reyersal  was  upon  the  facta  as 
well  as  the  law. 

Hamlin  v.  Seara  (82  N.  7.  827),  distinguished. 

(Argued  November  25»  1884  ;  decided  December  2,  1884.) 

Motion  to  amend  return.  • 

The  following  is  the  mem,  of  opinion : 

"  On  appeal  by  both  parties  from  a  judgment  entered  on  the 
report  of  a  referee,  the  Supreme  Court  reversed  so  much  of  it 
sa  was  objected  to  by  the  defendant,  and  ordered  a  new  trial. 
From  this  the  plaintiff  appealed.  After  that,  on  motion  of  the 
defendant,  the  Supreme  Court  directed  among  other  things, 
that  its  order  and  judgment  be  *  amended  nunc  pro  tuno^^  by 
inserting  after  the  word  *  reversed,'  the  words  *upon  ques- 
tions of  fact  and  law,'  and  the  plaintiff  now  applies  for  an  or- 
der conforming  the  return  to  the  amendment  made  by  that 
court.  Notwithstanding  the  appeal,  the  Supreme  Court  had 
power  to  make  its  record  declare  the  truth  as  to  its  judgment, 
and  the  remark  in  Harrdm  v.  Sears  (82  N.  Y.  327),  that  it 
would  not  be  proper  to  allow  a  new  decision  to  be  made  to  de- 
feat an  appeal,  must  be  taken  with  the  facts  then  before  us. 
The  case  had  already  been  argued  in  this  court  and  submitted, 
and  the  practice  suggested  by  the  learned  judge  as  proper  when 
the  decision  of  record  did  not  express  the  ground  on  which  it 
was  made,  accords  with  the  rule  laid  down  in  several  cases,  and 
among  others  Buckmgham  v.  Dickinson  (54:  N.  Y.  682),  where 
upon  facts  identical  with  those  before  us,  it  was  held  that  the 
record  of  the  decision  of  the  General  Term,  after  appeal  con- 
tinued so  far  under  its  control  that  it  might  be  amended  ta 
conform  to  the  decision  actually  made.  This  was  followed  in 
Ghiemsey  v.  MiUer  (80  N.  Y.  181). 

"  The  motion  should,  therefore,  be  gran  ted,  but  as  the  amend- 
ment gives  the  respondent  a  better  position,  it  should  be  on 
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payment  of  coBte  of  opposing  motion  to  the  plaintifPs  attorney, 
and  with  leave  to  the  plaintifiE  to  withdraw  its  appeal  and  go  to 
a  new  trial  under  the  order  of  the  Supreme  Oourt  if  it  electa 
to  do  so,  without  costs  of  the  appeal." 

W.  H.  Arrumx  for  motion. 

Luke  A.  Lochjoood  opposed. 

Danfobth,  J.,  reads  for  granting  motion  on  terms  stated. 
All  concur. 
Ordered  accordingly. 


Habyey  Bakeb,  Bespondent,  v.  Thb  Yillaob  of  Okbonta., 

Appellant. 

(Argaed  Noyember  24,  1884 ;    decided  December  9, 1884.) 

H.  E.  Bwidy  for  appellant. 

George  Scramlmg  for  respondent. 

Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Judgment  affirmed 


Hbnbt  a.  Bate,  Appellant,  v.  William  A.  MoDowell  et  al., 

JEtespondents. 

(Argaed  November  24,  1884 ;  decided  December  9,  1884.) 

This  was  an  appeal  from  an  order  of  Oeneral  Term  affirm- 
ing an  order  of  Special  Term,  vacating  an  attachment 
The  mem.  of  opinion  is  as  follows : 
'^  The  order  in  this  case  is  not  appealable.    Neither  the  order ' 
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of  the  Special  Term  nor  that  of  the  Gteneral  Term  specifies  the 
ground  upon  which  they  were  made,  and  it  does  not,  therefore, 
appear  but  that  the  motion  was  granted  in  tJle  exercise  of  the 
discretion  which  the  court  possessed  over  the  question  pre- 
sented. 

"  The  order  to  show  cause  upon  which  the  motion  to  vacate 
was  based  specifies  the  insufficiency  of  the  affidavits  to  entitle 
the  plaintiff  to  the  attachment,  as  one  of  the  grounds  upon 
which  the  motion  was  predicated. 

"  There  is  nothing  appearing  in  the  record  from  which  we 
are  authorized  to  say  that  this  was  not  the  ground  upon  which 
the  decisions  of  the  courts  below  proceeded.  {Brooks  v.  Meosi- 
can  Nat,  Consi/rucftuyn  Go.^  93  N.  T.  647.)  This  precise  ques- 
tion was  determined  in  AU&n,  v.  Meyer  (73  id.  1).  The 
motion  there  proceeded  upon  the  ground  that  the  affidavits 
were  insufficient  to  entitle  the  party  to  his  attachment.  It  was 
held  that  this  presented  a  question  for  the  exercise  of  the  dis- 
cretion of  the  court  as  to  whether  the  attachment  ought  to 
have  been  granted  upon  the  papers  presented,  and  that  their 
determination  was  not  reviewable  in  this  court. 

"  The  appeal  should  be  dismissed." 

John  Broolcs  Zeamtt  for  appellant. 

James  A.  Oreery  for  respondent. 

EuQBB,  Ch.  J.,  reads  for  dismissal  of  appeal 
All  concur. 
Appeal  dismissed. 


Thomas  W.  Habbis,  as  Assignee,  etc.,  Respondent,  v.  Lavinia 
Taylob,  Appellant. 

(Submitted  November^,  1884 ;  decided  December  9,  1884.) 
Josiak  T.  Mwream,  for  appellant. 
Edward  S.  Hatch  for  respondent. 
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Agree  to  diBmisB  appeal  on  the  ground  that  upon  the  dream- 
stances  disclosed  by  the  papers,  the  order  appealed  from  was 
discretionary.     No  opinion. 

All  concur. 

Appeal  dismissed. 


m  ^1  Thk  People,  ex  reL  Edwabd  Bobks  et  al.,  Appellants,  v.  The 
BoAED  or  AssEssoBS  of  the  Cfty  of  Bbooklyn,  Respond- 
ent. 

(Argued  Noyember  36,  1884  ;  decided  December  9, 1884.) 

Jesse  Johnson  for  appellants. 

John  A.  Taylor  for  respondent. 

Agree  to  affirm ;  no  opinion. 
AU  concur. 
Order  affirmed. 


In  the  Matter  of  the  Application  of  the  Staten  Island  Rapid 
TKANsrr  Railroad  Company,  to  acquire  title  to  lands  of 
Samuel  Barton.  * 

(Argued  November  25, 1884 ;  decided  December  9,  1884.) 

Jesse  JoJm-son  for  appellants. 

JoJm  S.  Damenport  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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In  the  Matter  of  the  Petition  of  Sarah  T.  Sands  et  al.  for 
removal  of  Trustee. 

(Argued  November  25,  1884 ;  decided  December  9, 1884.) 
Alfred  Taylor  for  appellant. 

Theodore  F.  Miller  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Jambs  O'Shba,  Respondent,  v.  Hensy  Kohn,  Appellant. 

(Argued  November  25. 1884 ;  decided  December  9, 1884.) 

Ira  Leo  Bamherger  for  appellant. 

Louis  Cohen  for  respondents 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Johanna  Voos,  Respondent,  v.  The  Second  Avenue  Railroad 
Company,  Appellant. 

(Argued  November  26, 1884 ;  decided  December  16, 1884.) 

Austin  G.  Fox  for  appellant. 

Scmiud  Ha/nd  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Rapallo  and  Andrews,  JJ.,  dissenting. 
Judgment  affirmed. 
Sickels  — Vol.  LIL  82 
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Ohables  F.  Niohols,  Eespondent,  v.  The  Weed  Sewing 
Maohinb  Company,  Impleaded,  etc.,  Appellant 

(Argued  December  8,  1884  ;  deeided  December  19,  1884.) 

Walter  IXoyd  Srmth  for  appellant. 

A.  D.  Wales  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Thomas  Eameb,  Appellant,  v.  The  Orry  of  Beooklyn,  Re- 
spondent. 

(Argued  November  25, 1884  ;  decided  December  19, 1884.) 

William  SuUiva/n,  for  appellant. 

John  A.  Taylor  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


John  Flood,  Appellant,  v.  James  Doolby,  Jr.,  Respondent. 

(Argaed  December  4,  1884 ;  decided  December  19, 1884.) 

J.  F,  Oranjoford  for  appellant. 

NatJiamid  C.  Moah  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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'      97    661 

The  Viotoey  Webb  PBorriNG  and  Folding  Machine  Manu-      i^o  aos 
FAOTUBiNG  CoMPANT,  Appellant,  V.  Henby  Wabd  Besoheb 
et  al.,  Eespondents. 

(Argued  December  4, 1884 ;  decided  December  19, 1884.) 

This  was  an  action  against  the  trustees  of  a  manufacturing 
company  to  recover  a  claim  against  the  company,  because  of 
alleged  failure  on  the  part  of  the  trustees  to  make,  and  file  an 
annual  report.  A  year  after  the  organization  of  the  corpora- 
tion had  not  elapsed  when  the  alleged  failure  occurred. 

The  court  say : 

'^  The  twelfth  section  of  the  act  of  1848  was  repealed  and 
superseded  by  the  act,  chapter  510  of  the  Laws  of  1875.  {Knox 
y.Baldwmj  80  N.  Y.  610.)  This  action  w^s  comnjenced  sub- 
sequently to  the  appeal  to  enforce  a  penalty  under  that  section. 
{MerchmJti  Bamk  v.  Bliss^  35  N.  Y.  412  ;  Jones  v.  Barlow^ 
62  id.  202 ;  Whiim^ey  Arrm  Go.  v.  Barlow,  63  id.  62 ;  WUea 
V.  Suydam,  64  id.  173  ;  Bruce  v.  PlaU,  80  id.  379 ;  Easterly 
V.  Ba/rher,  65  id.  252;  Veeder  v.  Baker,  83  id.  166 ;  Pier  v. 
George,  86  id.  613  ;  Boaoh  v.  Duckworth,  96  id.  391 ;  Stokes 
V.  Stiekney,  96  id.  323.)  The  right  of  action,  therefore,  fell 
with  the  repeal  {Norris  v.  Crocker,  18  How.  [U.  S.]  429 ; 
BuUer  v.  Palmer,  1  Hill,  324,  380 ;  OwriAs  v.  Lemibt,  15  K 
Y.  9,  229 ;  St/iirgis  v.  Spoffard,  46  id.  446,  462),  and  the  judg- 
ment should  upon  that  ground  be  affirmed,  with  costs." 

Oeorge  DeForest  Lord  for  appellant. 

Thomas  O.  Shea/rman  and  ThorridiJce 8aAmdeTsiorve&[^ii&- 
ents. 

Eabl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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William  H.    Pophah,  Respondent,  u   The  Twekty-thibd 
Strbbt  Railway  Company,  Impleaded,  etc.,  Appellant. 

Oshoi'n  E,  Bright  for  appellant. 

Charles  E.  Orowell  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  Union  Dno  Savings  iNsmunoN  of  the  otfy  of  New 
York,  Respondent,  v.  Thomas  L.  Sanfobd,  Impleaded,  etc.. 
Appellant. 

(Argued  December  18, 1884 ;  decided  December  19,  1884.) 

Bobert  SeweU  for  appellant. 

William  Henry  Amaux  for  respondent. 

Agree  to  affirm  on  authority  of  U.  D.  S.  Institution  v.  Wtl- 
mot  (94:  N.  T.  221). 


H.  WiNsoE  Arnold,  Appellant,  v.  Harvey  Parmelee  et  aL, 
Respondents. 

In  an  eqalty  action,  certain  issaes  of  fact  were  tried  by  a  jury,  and  on  the 
trial  improper  evidence  was  received,  under  objection  and  exception. 
The  action  was  tried  bj  a  judge  other  than  the  one  who  presided  on  the 
jury  trial.  A  case  containing  the  evidence  given  on  that  trial  was  received 
in  evidence  without  objection.  Held,  that  the  exceptions  taken  on  the 
jury  trial  were  not  available  on  appeal  from  the  judgment;  that  by 
omitting  to  raise  the  objection  to  the  improper  evidence  or  calling  the  at- 
tention of  the  court  thereto,  the  objections  and  exceptions  must  be 
deemed  to  have  been  waived. 

(Argued  December  2, 1884 ;  decided  January  20, 1885.) 


CAUSES  NOT  EEPORTED  IN  PULL.  653 

This  was  an  action  to  foreclose  a  mortgage ;  certain  issues  of 
fact  thereon  were  tried  by  a  jury.  On  that  trial  evidence,  which 
the  court  here  say  was  dearly  inadmissible,  was  received  under 
objection  and  exception.  On  the  trial  at  Special  Term,  a  case 
containing  the  evidence  on  the  jury  trial  was  offered  and  re- 
ceived in  evidence  without  objection.  The  appellant  sought  to 
avail  himself  here  of  the  said  exceptions. 

The  court  say : 

"  The  whole  case,  with  the  testimony,  was  introduced  by  the 
plaintifiE,  and  it  was  not  then  claimed  that  any  objection  ex- 
isted as  to  any  portion  of  it,  and  as  no  objection  was  made  to 
the  testimony  before  the  judge  who  tried  the  case  at  Special 
Term,  it  must  be  regarded  as  not  objected  to.  Under  these 
circumstances,  we  think  the  plaintiff  waived  his  right  to 
object  to  the  evidence  upon  appeal.  If  he  had  intended  to 
rely  upon  these  objections,  his  counsel  should  have  so  stated, 
and  the  judge  at  Special  Term  should  have  been  called 
upon  to  make  a  ruling,  as  to  the  admissibility  of  these  portions 
of  the  evidence,  either  by  objection  to  the  same  or  by  motion 
to  strike  out  the  testimony.  As  this  was  not  done,  the  excep- 
tions taken  to  the  rulings  of  the  court  upon  the  trial  before 
the  jury  are  not  now  available. 

"  For  the  same  reason,  the  exception  taken  to  the  ruling  of 
the  court  excluding  the  offer  of  the  plaintiff  to  show  what  the 
arrangement  was  in  reference  to  the  payment  of  money  by 
Hunger,  as  already  stated,  is  not  now  well  taken. 

'*  As  no  legal  error  was  committed  upon  the  trial,  the  judg- 
ment should  be  affirmed.'' 

Myron  H,  Peck  for  appellant. 

J,  A,  Sttdl  for  respondents. 

MiLLBR,  J.,  reads  for  affirmance. 

All  concur,  except  Danfobth,  J.,  who  takes  no  part. 

Judgment  affirmed. 
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Daihel  MoDbbmoit,  Respondent,  v.  Thb  New  York  Cen- 
tral AND  Hudson  Biveb  Railroad  Oohpant,  Appellant. 

(Argued  December  4,  1884 ;  decided  Janaar7  20, 1886.) 

Scmvud  Hcmd  for  appellant. 

IfcOhcmid  01  Moak  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


James  Hennessy,  Respondent,  v.  The  Q-reenwioh  Insurance 
Company  of  the  City  op  New  York,  Appellant. 

(Argued  December  8, 1884;  decided  Janaarj  20,  1885.) 

Oaboi'n  E.  Bright  for  appellant. 

George  W.  Van  Slyck  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Rapallo  and  Earl,  JJ.,  not  voting. 

Judgment  affirmed. 


Henry  Pennie,   Respondent,  v.   The  Cmr  of  Brooklyn, 

Appellant. 

(Argued  December  8,  1884 ;  decided  January  20, 1885.) 

A  If  red  E,  Mvdge  for  appellant. 

Charles  P.  MiUer  for  respondent. 

Agree  to  affirm;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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ACCX>MPLICE. 

Defendant,  with  her  husband  and 
another,  were  indicted  for  forgery 
in  the  third  degree,  in  raising  a 
check.  It  appeared  on  the  trial 
that  defendant  suggested  the  idea 
and  went  alone  to  a  store  where 
she  procured  a  check  for  $6,  upon 
the  representation  that  she  de- 
sired to  send  the  money  that  even- 
ing to  her  sister  or  mother  in  Phila- 
delphia, and  she  could  not  obtain 
an  order  at  the  post-office,  as  it 
was  closed.  This  check  she  deliv- 
ered to  her  husband,  who,  in  her 
presence,  erased  with  an  acid  the 
name  of  the  payee  and  the  amount. 
Subsequently,  when  it  did  not  ap- 
pear  that  she  was  present,  the 
check  was  filled  in  for  the  sum  of 
$165.50,  the  money  was  obtained 
thereon,  and  $74  of  that  sum  paid 
to  defendant.  The  proof  as  to 
what  occurred  when  the  plan  was 
suggested,  and  also  after  defend- 
ant returned  with  the  check,  in  ref- 
erence to  the  alteration  thereof, 
was  the  uncorroborated  testimony 
of  an  accomplice.   HM,  that  there 

,  was  other  testimony  tending  **  to 
connect  the  defendant  with  the 
commission  of  the  crime,''  suffi- 
cient to  meet  the  requirements  of 
the  Code  of  Oiminal  Procedure 
(^  899),  prohibiting  a  conviction  on 
the  uncorroborat^  testimony  of 
an  accomplice.    People  v.  Bytand. 

126 


ACTION. 

When  deemed  to  be  commenced. 

See  Barntm  v.  M.  F.  In$.  Co.    188 


ADMISSIONS  AND  DECLARA- 
TIONS. 

1.  An  omission  of  one  of  the  parties 
to  a  transaction  to  answer  a  letter 
written  to  him,  after  the  transac- 
tion, by  the  other  party  thereto, 
giving  the  latter's  version  thereof, 
may  not  be  taken  as  an  admission 
of  the  truth  of  the  statements  in 
the  letter ;  they  are  mere  declara- 
tions of  the  writer  in  his  own  be- 
half, which  do  not  demand  an  an- 
swer, and  are  not  admissible  as  evi- 
dence against  the  person  to  whom 
the  letter  was  sent.  Learned  v.  Til- 
lotson.  1 

2.  If  the  declarations  of  a  party  can, 
under  any  circumstances,  be  re- 
ceived to  raise  a  trust  or  create  an 
interest  in  lands  in  another,  as  to 
which  qucere,  they  must  be  clear 
and  explicit,  and  point  out  with  cer- 
tainty the  subject-matter  and  the 
extent  of  the  beneficial  interest. 
Grouse  v.  FroiMnghmn.  105 

8.  While  a  partner  who  has  retired 
from  a  firm,  when  the  business  is 
continued  in  the  same  firm-name, 
is  liable  to  all  persons  who  had  pre- 
viously dealt  with  the  old  firm  and 
who  continue  to  deal  with  the  new, 
for  the  obligations  of  the  latter,  un- 
til they  have  notice  or  knowledffe 
of  the  change,  yet  he  cannot  be 
bound  by  admissions  made  after 
his  retirement  by  the  remaining 
partners  in  reference  to  such  obli- 

fation;  and  this  is  so,  whether  the 
eider  to  whom  the  admissions  were 
made  knew  of  the  retirement  or  not. 
Pringle  v.  Leverich.  181 
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4.  Defendants  fonnerly  were  copart- 
ners ;  defendant  C.  retired  from  the 
firm  and  the  business  was  there- 
after continued  by  the  remaining 
members,  in  the  same  firm-name. 
In  an  action  to  recover  an  alleged 
indebtedness  of  the  new  firm, 
wherein  C.  was  sought  to  be 
charged,  on  the  ground  that  plaint- 
iff's assignor  was  not  notified  and 
had  no  knowledge  of  the  change, 
the  only  evidence  of  the  indebted- 
ness was  the  account  as  entered  on 
the  ledger  of  the  new  firm.  This 
was  received  under  objection  and 
exception.  J?<;^,.that  the  entries 
were  at  most  simply  the  admis- 
sions of  the  firm  as  then  constituted 
and  were  incompetent  as  evidence 
against  C.  Id 

5.  For  the  purpose  of  proving  a  dis- 
charge in  bankruptcy,  C.  intro- 
duced in  evidence  a  voluntary  pe- 
tition in  bankruptcy  by  the  mem- 
bers of  the  new  firm,  to  which  was 
attached  a  schedule  of  their  debts, 
in  this  was  Included  plaintiffs  debt, 
at  the  amount  claimed  here.  Held^ 
that  this  was  not  evidence  against 
C.  of  the  amount  of  the  indebted- 
ness. Id. 

6.  Plaintiff's  complaint  alleged  in 
substance  that  defendants  exca- 
vated a  pit  in  a  city  street  and  left 
the  same  unguarded,  in  conse- 
quence whereof  plaintiff's  wife, 
while  passing  along  the  street,  fell 
into  the  pit  and  was  injured.  The 
answer  contained  three  defenses. 
The  second  set  up  a  settlement  and 
compromise  of  plaintiff's  claim. 
Under  this  defendants  introduced 
in  evidence  the  record  in  an  action 
brought  by  plaintiff's  wife  against 
defendants  to  recover  damages  for 
the  same  injury.  In  the  answer  in 
that  action  defendants  admitted 
that  the  place  of  the  accident  was 
a  public  street,  and  that  defendants 
caused  the  excavation.  Seld,  that 
the  admission  so  made,  unex- 
plained, must  be  taken  as  an  ad- 
mission in  this  action;  and,  aside 
from  the  question  of  pleading,  jus- 
tified a  refusal  to  nonsuit.  Ciark 
V.  DiOan.  370 

— -  When  deelar€Uion9  of  party  in- 
sufficient to  bind  Mm  as  a  partner. 
See  Ca$ridy  v.  ffaU.  159 


When  statement   of  accust 

competent  on  criminal  trial  as  shawii 
intent. 

See  People  v.  Ihompson,  3] 

ALIMONY. 

In  action  for  divorce  a  WTicwft 

where  judgment  makes  no  profdsio 
for  support  of  children  an  allofeam 
may  be  thereafter  granted  on  motun 

See  Washburn  v.  Catlin.  {Mem,)  62 


AMENDMENT. 

The  Supreme  Court  has  power,  noi 
withstanding  an  appeal  to  thj 
court,  to  make  its  record  declai 
the  truth  as  to  its  judgment  an 
so  may,  after  an  appeal,  amend  a 
order  reversing  a  judgment  ei 
tered  on  the  report  of  a  referee  b 
adding  a  statement  that  the  revei 
sal  was  upon  the  facta  as  well  a 
the  law.  2^at,  OUy  Bk.  v.  N,  1 
Gold  Ex,  Bk.  64 

Wh^n  trial  court  may  amen 

complaint  by  increaMng  the  amawnt  c 
damages  claimed. 

See  Reed  v.  Mayor,  etc.  63 


APPEAL. 

1.  An  order  denying  a  motion  to  quas 
a  common-law  certiorari,  issued  1 
a  case  not  reviewable  by  ceriiorar 
is  appealable  to  this  court.  Pa 
pie,  ex  rel.  Second  Ave.  R,  B.  Co.,  \ 
Bd.  Com.  Dep't  Pub.  Parks.        3 

3.  An  indictment  for  murder  ooi 
tained  two  counts,  one  chargin 
that  defendant  discharged  a  piste 
atE.  "  with  a  deliberate  and  pre 
meditated  design "  to  effiect  hi 
death,  and  that  death  resulte< 
therefrom.  The  other  charged  i 
substance  that  defendant  commit 
ted  the  crime  of  murder  in  the  fire 
degree bv  "feloniously,  willfull; 
and  with  malice  aforethought 
shooting  E.  and  thereby  kitlinj 
him ;  that  such  killing  was  don 
**  willfully,  feloniously,  and  of  hi 
malice  aforethought  and  contrar 
to  the  form  of  the  statute  in  sucl 
case  made  and  provided.*'  Th 
court  on  the  trial   instructed  th 
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jury  to  acqnit  unlesB  they  came  to 
the  oonclusioD  that  the  shooting 
was  done  with  a  deliberate  and 
premeditated  design  to  effect  the 
death  of  K.  as  charged  in  the  first 
count.  The  defendant  was  con- 
victed. The  judgment  was  re- 
versed by  the  General  Term.  Upon 
appeal  to  this  court,  ?ield,  that 
even  if  the  evidence  authorized  a 
conviction  under  the  second  count 
for  killing  **  by  an  act  imminently  I 
dangerous  to  others  and  evincing 
a  depraved  mind,  although  with- 
out a  premeditated  design  to  effect 
the  death  of  any  individual/'  this 
court  could  not  reverse  the  decis- 
ion of  the  General  Term,  as  the 
questions  of  fact  Involved  have 
not  been  submitted  to  the  jury  or 
passed  upon  by  the  General  Term. 
People  V.  Conroy.  62 

8.  It  seem$  that  although  this  court 
could  not  agree  with  the  General 
Term  upon  the  question  of  the  suf- 
ficiency of  the  proof  as  to  delib- 
eration and  premeditation  it  would 
hesitate  greatly  before  reversing  an 
order  granting  a  new  trial  upon 
that  ground,  unless  absolutely  nec- 
essary to  prevent  a  failure  of 
justice.  Id. 

4.  It  aeems,  also,  that  the  better  prac- 
tice in  such  cases  on  the  part  of  the 
people,  unless  the  determination 
of  the  court  below  proceeds  upon 
grounds  necessarily  fatal  to  a  con- 
viction upon  a  new  trial,  is  to  ac- 
quiesce in  such  determination,  and 
proceed  with  the  retrial.  Id. 

5.  A  review  of  questions  of  law  in  a 
criminal  action  may  not  be  had  in 
this  court  on  appeal  from  order  of 
the  General  Term,  reversing  a 
judgment  of  conviction  and  grant- 
ing a  new  trial,  where  questions  of 
fact,  arising  upon  conflicting  evi- 
dence, were  tried  and  determined 
by  the  jury,  unless  the  order  of  re- 
versal shows  that  the  General 
Term  considered  the  case  upon  the 
facts,  and  found  no  reason  for 
granting  a  new  trial  thereon,  and 
that  the  same  was  granted  upon 
questions  of  law  exdusively.    Id. 

0.  Where,  upon  return  to  a  writ  of 
certiorari  io  review  a  decision   of 
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the  assessors  of  the  city  of  Buffalo, 
upon  a  claim  for  damages  by  rea- 
son of  the  alteration  of  the  grade 
of  a  street,  which  decision  certi- 
fied that  no  damages  had  been  sus- 
tained, it  was  conceded  that  dam- 
ages were  in  fact  sustained,  but  the 
assessors  arrived  at  their  conclu- 
sion by  offsetting  benefits,—  HM, 
that  a  question  of  law  was  pre- 
sented and  the  decision  of  the  as- 
sessors thereon  was  open  to  review 
(Code  of  Civ.  Pro.,  ^2140):  also, 
that  the  decision  was  erroneous. 
People,  ex  rel.  Brisbane,  v.  ZoU.  203 

7.  Where  a  judgment  in  an  action 
tried  by  the  court  or  a  referee  is 
reversed  and  new  trial  granted  at 
General  Term,  and  the  order  fails 
to  show  that  the  reversal  was  upon 
the  facts,  this  court  must  assume 
that  it  was  granted  upon  questions  . 
oflawobly.  Rider  Life  Raft  Co.' 
V.  Roach.  878 

8.  It  is  the  duty  of  the  party  succeed- 
ing at  General  Term,  if  its  deter- 
mination was  influenced  by  ques- 
tions of  fact,  to  see  that  the  order 
BO  states,  or  to  have  it  corrected 
on  motion  ;  if  he  fails  so  to  do, 
those  questions  may  not  be  consid- 
ered here.  Id. 

9.  An  order  of  a  County  Court  in 
proceedings  under  the  Drainage 
Act  (Chap.  888,  Laws  of  1869, 
amended  by  chap.  808,  Laws  of 
1871).  as  amended  in  1881  (Chap. 
608,  Laws  of  1881),  determining 
that  a  bew  or  second  assessment  is 
necessary  and  directing  the  same, 
is  final  upon  matters  of  fact,  but 
is  appealable  to  the  General  Term 
of  the  Supreme  Court,  and  to  this 
court  upon  any  question  of  law 
arising  upon  the  whole  act,  or  upon 
any  proceeding  necessarily  affect- 
ing such  order.     In  re  Swan.     492 

10.  An  order  of  General  Term  revers- 
ing, with  costs,  an  order  denying 
a  motion  to  punish  a  defendant  for 
alleged  contempt  in  violating  an 
injunction,  and  remitting  the  mat- 
ter to  the  court  below  to  proceed 
against  defendant,  is  not  review, 
able  here,  even  so  far  as  it  awards 
costs.    Cro^  V.  Stephem.  606 
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4.  Defendants  fonnerlj  were  copart- 
ners ;  defendant  C.  retired  from  the 
firm  and  the  boBiness  was  there- 
after continued  bj  the  remaining 
members,  in  the  same  firm-name. 
In  an  action  to  recover  an  alleged 
indebtedness  of  the  new  firm, 
wherein  C.  was  sought  to  be 
charged,  on  the  ground  that  plaint- 
iff's assignor  was  not  notified  and 
had  no  knowledge  of  the  change, 
the  onlj  evidence  of  the  indebted- 
ness was  the  account  as  entered  on 
the  ledger  of  the  new  firm.  This 
was  received  under  objection  and 
exception.  J?<;^,.that  the  entries 
were  at  most  simplj  the  admis- 
sions of  the  firm  as  then  constituted 
and  were  incompetent  as  evidence 
against  C.  M 

5.  For  the  purpose  of  proving  a  dis- 
charge in  bankruptcj,  C.  intro- 
duced in  evidence  a  voluntary  pe- 
tition in  bankruptcy  by  the  mem- 
bers of  the  new  firm,  to  which  was 
attached  a  schedule  of  their  debts, 
in  this  was  included  plaintiffs  debt, 
at  the  amount  claimed  here.  Held, 
that  this  was  not  evidence  against 
C.  of  the  amount  of  the  indebted- 
ness. Id. 

6.  Plaintiff's  complaint  alleged  in 
substance  that  defendants  exca- 
vated a  pit  in  a  city  street  and  left 
the  same  unguarded,  in  conse- 
quence whereof  plaintiff's  wife, 
while  passing  along  the  street,  fell 
into  the  pit  and  was  injured.  The 
answer  contained  three  defenses. 
The  second  set  up  a  settlement  and 
compromise  of  plaintiff's  claim. 
Under  this  defendants  introduced 
in  evidence  the  record  in  an  action 
brought  by  plaintiff's  wife  against 
defendants  to  recover  damages  for 
the  same  injury.  In  the  answer  in 
that  action  defendants  admitted 
that  the  place  of  the  accident  was 
a  public  street,  and  that  defendants 
caused  the  excavation.  Held,  that 
the  admission  so  made,  unex- 
plained, must  be  taken  as  an  ad- 
mission in  this  action;  and.  aside 
from  the  question  of  pleading,  jus- 
tified a  refusal  to  nonsuit.  Clark 
V.  DiOan,  370 

When  dedaraUoiu  of  party  in- 
sufficient to  bind  him  as  a  partner. 
See  Cauidy  v.  HaU.  159 


When  statement   of  aec\ 

competent  on  criminal  trial  as  shot 
intent 

See  People  v.  Ihompson, 

ALIMONY. 

In  action  for  divorce  a  vine 

where  judgme^U  makes  no  provi 
for  support  of  children  an  (tllom 
may  be  thereafter  granted  on  mot 

See  Washburn y,  Catlin.  {Mem.) 


AMENDMENT. 

The  Supreme  Court  has  power,  i 
withstanding  an  appeal  to  i 
court,  to  make  its  record  dec! 
the  truth  as  to  its  judgment 
so  may,  after  an  appeal,  amenc 
order  reversing  a  judgment 
tered  on  the  report  of  a  referee 
adding  a  statement  that  the  re' 
sal  was  upon  the  facts  as  well 
the  law.  Nat.  City  Bk,  v.  N. 
Gold  Ex.  Bk. 

W?un  trial  court  may  am 

complaint  by  increasing  the  amour 
damages  claimed. 

See  Reed  v.  Mayor,  etc. 


APPEAL. 

1.  An  order  denying  a  motion  to  qu 
a  common-law  certiorari,  issuei 
a  case  not  reviewable  by  certior 
is  appealable  to  this  court,  j 
pie,  ex  rel.  Second  Ave.  R.  R.Co 
Bd.  Com.  Dep't  Pub.  Parks. 

3.  An  indictment  for  murder  < 
tained  two  counts,  one  char{ 
that  defendant  discharged  a  pi 
at  K.  *'  with  a  deliberate  and  ] 
meditated  design "  to  effiect 
death,  and  that  death  resu! 
therefrom.  The  other  charges 
substance  that  defendant  comi 
ted  the  crime  of  murder  in  the  I 
degree bv  "feloniously,  willfi 
and  with  malice  aforethoug 
shooting  E.  and  thereby  kill 
him ;  that  such  killing  was  d 
**  willfully,  feloniously,  and  of 
malice  aforethought  and  conti 
to  the  form  of  the  statute  in  s 
case  made  and  provided."  ' 
court  on  the  trial  instructed 
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jury  to  acq  ait  unless  they  came  to 
the  conclusion  that  the  shooting 
was  done  with  a  deliberate  and 
premeditated  design  to  effect  the 
death  of  K.  as  charged  in  the  first 
count.  The  defendant  was  con- 
victed. The  judgment  was  re- 
versed by  the  General  Term.  Upon 
appeal  to  this  court,  Md,  tnat 
even  if  the  evidence  authorized  a 
conviction  under  the  second  count 
for  killing  *'  by  an  act  imminently 
dangerous  to  others  and  evincing 
a  depraved  mind,  although  with- 
out a  premeditated  design  to  effect 
the  death  of  any  individual/'  this 
court  could  not  reverse  the  decis- 
ion of  the  (General  Term,  as  the 
questions  of  fact  involved  have 
not  been  submitted  to  the  jury  or 
passed  upon  by  the  General  Term. 
People  V.  Canroy.  62 

8.  It  BeetM  that  although  this  court 
could  not  agree  with  the  General 
Term  upon  the  question  of  the  suf- 
ficiency of  the  proof  as  to  delib- 
eration and  premeditation  it  would 
hesitate  greatly  before  reversing  an 
order  granting  a  new  trial  upon 
that  grround,  unless  absolutely  nec- 
essary to  prevent  a  failure  of 
justice.  Id, 

4.  It  feema,  also,  that  the  better  prac- 
tice in  such  cases  on  the  part  of  the 
people,  unless  the  determination 
of  the  court  below  proceeds  upon 
grounds  necessarily  fatal  to  a  con- 
viction upon  a  new  trial,  is  to  ac- 
quiesce in  such  determination,  and 
proceed  with  the  retrial.  Id. 

5.  A  review  of  questions  of  law  in  a 
criminal  action  may  not  be  had  in 
this  court  on  appeal  from  order  of 
the  General  Term,  reversing  a 
judgment  of  conviction  and  grant- 
ing a  new  trial,  where  questions  of 
fact,  arising  upon  conflicting  evi- 
dence, were  tried  and  determined 
by  the  jury,  unless  the  order  of  re- 
versal shows  that  the  General 
Term  considered  the  case  upon  the 
facts,  and  found  no  reason  for 
granting  a  new  trial  thereon,  and 
that  the  same  was  granted  upon 
questions  of  law  exclusively.    Id, 

C.  Where,  upon  return  to  a  writ  of 
certiorari  to  review  a  decision  of 
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the  assessors  of  the  city  of  Buffalo, 
upon  a  claim  for  damages  by  rea- 
son of  the  alteration  of  the  grade 
of  a  street,  which  decision  certi- 
fied that  no  damages  had  been  sus- 
tained, it  was  conceded  that  dam- 
ages were  in  fact  sustained,  but  the 
assessors  arrived  at  their  conclu- 
sion by  offsetting  benefits,—  Heid, 
that  a  question  of  law  was  pre- 
sented and  the  decision  of  the  as- 
sessors thereon  was  open  to  review 
(Code  of  Civ.  Pro.,  ^  2140):  also, 
that  the  decision  was  erroneous. 
People,  ex  rel,  Brubane,  v.  ZoU.  203 

7.  Where  a  judgment  in  an  action 
tried  by  the  court  or  a  referee  is 
reversed  and  new  trial  granted  at 
General  Term,  and  the  order  falls 
to  show  that  the  reversal  was  upon 
the  facts,  this  court  must  assume 
that  it  was  granted  upon  questions 
oflawotily.  Rider  Life  Raft  Co,' 
V,  Roach,  378 

8.  It  is  the  duty  of  the  party  succeed- 
ing at  General  Term,  if  its  deter- 
mination was  infiuenced  by  ques- 
tions of  fact,  to  see  that  the  order 
BO  states,  or  to  have  it  corrected 
on  motion  ;  if  he  fails  so  to  do, 
those  questions  may  not  be  consid- 
ered here.  Id, 

9.  An  order  of  a  County  Court  in 
proceedings  under  the  Drainage 
Act  (Chap.  888,  Laws  of  1869, 
amended  by  chap.  308,  Laws  of 
1871).  as  amended  in  1881  (Chap. 
608,  Laws  of  1881),  determining 
that  a  hew  or  second  assessment  is 
necessary  and  directing  the  same, 
is  final  upon  matters  of  fact,  but 
is  appealable  to  the  General  Term 
of  the  Supreme  Court,  and  to  this 
court  upon  any  question  of  law 
arising  upon  the  whole  act,  or  upon 
any  proceeding  necessarily  affect- 
ing such  order.     In  re  Swan.     492 

10.  An  order  of  General  Term  revers- 
ing, with  costs,  an  order  denying 
a  motion  to  punish  a  defendant  for 
alleged  contempt  in  violating  an 
injunction,  and  remitting  the  mat- 
ter to  the  court  below  to  proceed 
against  defendant,  Is  not  review, 
able  here,  even  so  far  as  it  awards 
costs.     Croibff  v.  Stephan.  606 
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11.  Where  coBts  are  awarded  by  an 
order,  and  depend  upon  the  con- 
clusion reached  upon  the  merits  of 
the  motion,  and  this  court  has  no 
jurisdiction  to  review  the  subject- 
matter  of  the  order,  it  may  not  re- 
view the  question  as  to  the  pro- 
priety of  the  award  of  costs.      Id. 

12.  The  rule  that  questions  of  costs 
in  legal  actions  and  proceedings 
are  reviewable  here  whenever 
legitimately  before  the  court, 
unless  the  allowance  was  discre- 
tionary, does  not  apply,  when,  in 
order  to  determine  whether  costs 
were  properly  allowed  or  not,  it  is 
necessary  to  review  matters  over 
which  the  court  has  no  jurisdic- 
tion. Id. 

13.  In  any  event  to  entitle  a  party  to 
review  the  portion  of  an  order 
awarding  costs,  the  notice  of  ap- 
peal should  state  specifically  that 
it  is  from  such  part  of  the  order. 

Id. 

14.  A  General  Term  has  no  power  to 
compel  a  party  to  accept  notice  of 
appeal  after  the  time  for  appealing 
has  expired,  as  this  would  be  in 
effect  to  allow  an  appeal,  which 
courts  are  expressly  prohibited 
from  doing,  after  the  expiration  of 
the  time  fixed  by  law  for  such  ap- 
peal. (Code  Civ.  Pro.,  §  784.) 
Glapp  V.  Havoley.       .  610 

15.  An  order  of  General  Term  re- 
quiring a  party  to  accept  notice  of 
appeal  after  expiration  of  the  time 
limited,  is  appealable  to  this  court. 

Id. 

16.  Where  the  General  Term  re- 
versed an  order  amending  a  com- 
plaint so  as  to  demand  judgment 
for  a  larger  amount  on  the  sole 
ground  that  the  amendment  was 
beyond  the  power  of  the  court, 
hddt  that  this  court  had  power  to 
review  ;  and  the  case  was  remitted 
to  the  General  Term  to  exercise  its 
discretion  in  reviewing  the  order. 
Reed  v.  Mayar,  etc.  630 

17.  In  an  equity  action,  certain  issues 
of  fact  were  tried  by  a  jury,  and 
on  the  trial  improper  evidence  was 


received,  under  objection  and 
ception.  The  action  was  triec 
a  judge  other  than  the  pne  ' 
presided  on  the  jury  trial.  A  \ 
containing  the  evidence  givei 
that  trial  was  received  in  evidi 
without  objection.  Held,  that 
exceptions  taken  on  the  jury  1 
were  not  available  on  appeal  f 
the  judgment ;  that  by  omittin 
raise  the  objection  to  the  impn 
evidence  or  calling  the  attentio 
the  court  thereto,  the  object 
and  exceptions  must  be  deeme 
have  been  waived.  Arnold 
Parmelee. 

Wliere  plaintiff  was  unsuc 

ful  &n  appeal  in  an  equity  action 
was  properly   chargeable  with  e 
and    some  of    the   defendants 
failed  on  ap2)eal  as  against  a  d 
fendant,  ordered  that  plaintiff 
costs  directly  to  successful  defend 

See  M.  cfc  T.  Nat,  Bank  v.  Mc 
etc. 

Where  exceptions  insufficiei 

raise  question  on  appeal. 
See  Hepburn  v.  Montgomery  {M 


On  tried  at  circuit  ths  couri 

missed  complaint.  SubsequenUi 
same  circuit,  on  motion  miide  wit 
fendanVs  consent,  and  upon  the  \ 
ing  of  all  questions  as  toregulariti 
tnal  court  vacated  the  order 
granted  a  new  trial.  The  Od 
Term  dismissed  appeal  from  tlie  & 
On  appeal  to  this  court  held  tha 
order  of  the  circuit  court  app 
from  was  not  void  for  want  ofjurs 
tion  and  tJie  consent  wasafuU  ari 
to  (lU  questions  as  to  regularity; 
thattlie  General  Term  order  dis 
ing  tJie  appeal  was  proper. 

See  Emmerich  v.  Hefferan*   (J 


A  party  accepting  costs  o^ 

by  judgment  precludes  himself  , 
appealing  therefrom. 

See  GarU  v.  Oakley.    {Mem.) 

Order  vacating  attachme\ 

ground  of  insuffideney  of  affk 
upon  which  it  wa^  granted^  not  re 
able  here. 

See  Bate  v.  McDowell.  {Mem.) 
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ASSAULT. 

1.  The  crime  of  assault  in  the  third 
degree  is  a  misdemeanor  and  pun- 
ishable only  by  imprisonment  in  a 
penitentiary  or  county  jail  for  not 
more  than  one  year,  or  by  a  fine  of 
not  more  than  $500,  or  by  both. 
(Penal  Code,  §§  15,  222.)  P«^. 
exrel.  Devoe,  v.  Kelly.  212 

2.  Where  a  person  convicted  of  such 
offense  was  sentenced  to  imprison- 
ment at  hard  labor  in  State's  prison, 
Tieldy  that  while  the  sentence  was 
void,  as  the  Oonviction  was  valid, 
the  prisoner  was  not  entitled  to  a 
dischare^e  on  habeas  corpus,  but 
should  be  remanded  to  the  custody 
of  the  sheriff,  that  the  trial  courit 
may  deal  with  him  according  to 
law.  Id. 


ASSESSMENT  AND  TAXATION. 

1.  A  corporation  organized  under  the 
act  providing  for  the  formation 
of  water-worics  companies  in  the 
towns  and  villages  of  the  State 
(Chap.  737,  Laws  of  1873 ;  chap. 
415.  Laws  of  1876,  and  chap.  171, 
Laws  of  1877)  which  has  contracted 
with  the  town  or  village  to  fur- 
nish it  with  specified  water  facili- 
ties, for  an  agreed  compensation, 
is  not  thereby  constituted  a  gov- 
ernmental agency,  and  its  property 
is  subject  to  taxation.  People^  ex 
rel.  V.  Forrest.  97 

2.  As,  under  the  charter  of  the  city 
of  Buffalo  (Tit.  7,  §  36,  chap.  519, 
Laws  of  1870),  an  assessment  is 
presumptively  valid  although  in 
fact  illegal,  whenever  such  an  as- 
sessment is  laid,  the  party  whose 
lands  are  affected  by  it  may  im- 
mediately bring  an  action  to  have 
it  declared  void  as  a  cloud  on  title. 
Rumsey  v.  City  of  Buffalo.        114 

3.  In  such  an  action  it  appeared  that 
the  assessment-roU  was  delivered 
to  the  city  treasurer  in  April,  1874; 
the  land  was  sold  on  tho  assessment 
in  April,  1876,  and  bid  in  by  the 
city.  The  action  was  commenced 
in  January,  1880.  The  charter  pro- 
vides (Tit.  7,  §  1)  that  assessments 
shall  be  a  Ijen  upon  the  lands  as- 


sessed for  five  years  from  the  de- 
livery of  the  roll  to  the  treasurer ; 
also  that  a  notice  to  redeem  from 
an  assessment  sale  may  be  given 
after  the  expiration  of  nine  months, 
and  before  the  expiration  of  three 
years  from  the  sale  (S  23),  and  if 
not  redeemed  within  three  months 
after  notice,  upon  affidavit  of  ser- 
vice and  a  certificate  of  the  comp- 
troUer  that  no  redemption  has  been 
made,  that  the  common  council 
may  grant  to  the  purchaser  a  dec- 
laration of  sale  (g  24),  which  shall 
be  presumptive  evidence  of  the 
legality  of  the  assessment  and  sale. 
Defendant  claimed  that  as  more 
than  three  years  had  elapsed  be- 
tween the  sale  and  the  commence- 
ment of  the  action,  and  as  no  ser- 
vice of  notice  to  redeem  was 
shown,  it  appeared  that  the  assess- 
ment had  ceased  to  be  a  lien,  and 
so  the  action  was  not  maintainable. 
Held  untenable;  that,  as  the  fact 
of  service  was  an  extrinsic  one, 
not  of  record,  record  evidence  of 
which  is  not  required  to  be  made 
until  the  purchaser  applies  for  a 
declaration  of  sale;  and  as  the  time 
for  such  application  had  not  ex- 
pired, so  far  as  the  record  showed, 
a  right  existed  in  the  purchaser 
which  might  ripen  into  a  pre- 
sumptive title,  and  a  case  was 
made  out  for  the  relief  sought.  Id. 

4.  The  provision  of  the  act  of  1862, 
amending  the  Brooklyn  City  Con- 
solidation Act  (g  43,  chap.  63,  Laws 
of  1862),  by  making  the  provisions 
of  the  act  "in  relation  to  frauds 
in  assessments  for  local  improve- 
ments in  the  city  of  New  York " 
(Chap.  838,  Laws  of  1858),  applica- 
ble to  the  city  of  Brooklyn,  did  not 
amend  or  alter  the  New  York  City 
act;  the  effect  of  it  was  simply  to 
incorporate  its  provisions,  as  it 
then  stood,  into  the  Brooklyn  act, 
as  if  it  had  been  repeated  therein. 
Knajyp  v.  OUy  of  Brooklyn.       520 

5.  Accordingly  ^6^,  that  the  act  of 
1874  (Chap.  312,  Laws  of  1874). 
amending  the  New  York  act,  by 
forbidding  an  action  in  equity  to 
vacate  an  assessment  and  confining 
owners  of  property  to  the  statu- 
tory remedy  provided,  did  not  ap- 
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ply  to  the  city  of  Brooklyn,  but 
only  affected  the  city  of  New 
York.  Id, 

6.  Also  Tidd,  that  the  act  of  1871, 
(Chap.  483,  Laws  of  1871),  and  the 
act  of  1873  (Tit.  18.  §  38.  chap.  868, 
Laws  of  1878).  amending  said  pro- 
vision  of  the  Consolidation  Act,  by 
declaring  that  the  New  York  act, 
**  so  far  as  applicable  to  the  city  of 
Brooklyn,"  was  thereby  amended 
as  specified,  did  not  contemplate 
an  amendment  of  the  New  York 
act  itself,  but  simply  when  consid- 
ered as  part  of  the  Brooklyn  act. 

Id. 

7.  An  action  to  vacate  a  portion  of  a 
municipal  assessment  alleged  to 
have  been  added  by  reason  of  ille- 
gal action  .or  fraud,  and  to  recover 
back  the  same,  is  maintainable,  if 
there  be  no  statutory  prohibition. 

Id. 

8.  Where  the  complaint  in  such  an 
action  simply  alleged  that  the  ex- 
pense  of  the  improvement  and  the 
assessment  had  been  increased  to 
an  amount  stated,  '*  by  reason  of 
the  illegal  actions,  frauds  and  ir- 
regularities of  the  officers,"  with- 
out specifying  the  illegal  actions, 
the  frauds  or  the  irregularities 
complained  of,  held^  that  it  was 
defective  as  averrin|;  simply  legal 
conclusions,  not  facts;  and  that  a 
demurrer  thereto  was  properly 
sustained.  la, 

9.  M.  joined  with  several  other  land- 
owners in  a  general  petition  to 
vacate  an  assessment.  While  the 
proceeding  was  pending,  M.  paid 
his  assessment.  Subsequently  the 
petitioners  moved  for  leave  to 
sever  their  petitions,  which  motion 
was  grantea  upon  condition  that 
the  substituted  several  petitions 
should  contain  the  same  allega- 
tions as  the  general  one.  M.  there- 
upon filed  a  separate  petition. 
Held,  that  the  proceedings  thereon 
could  not  be  deemed  a  new .  and 
original  one,  but  simply  a  continu- 
ation of  the  one  then  pending,  and 
therefore  the  payment  of  the  as- 
sessment was  no  bar  to  the  relief 
sought    In  re  Mehrbach.  fiOl 


10.  Also  luld,  that  the  cou 
power  to  make  the  order  of 
ance. 


ASSIGNMENT. 

1.  Where  one  of  several  ac( 
dation  makers  of  a  joint  a 
oral  promissory  note  paid  tli 
and  subsequently  transferi 
delivered  it  for  a  valuable 
eration  to  a  third  persoi 
that,  although  the  note,  as  \ 
gation,  was  extinguished 
payment,  vet  it  remained 
nands  of  the  maker,  who 
the  evidence  of  his  right  to 
bution  from  his  co-suretie 
that  the  delivery  raised  a  le| 
sumption  of  an  intent  to  pi 
did  pass  this  right  to  the 
feree.     DilUnbeck  v.  Dyger 

3.  Whoever  takes  an  assigni 
an  overdue  debt  or  obligatic 
it  subject  to  all  the  equitiei 
ing  in  favor  of  the  deotor 
the  assignor.  LitUefieUl  v. 
Co,  Bank, 


ASSIGNMENT  (FOR    BEN 
OP  CREDITORS). 

1.  Li  an  action  brought  by  pi 
as  judgment  creditors  of  t 
fendant  R.,  to  have  certain  : 
tate  in  which  they  claimed 
an  interest  charged  with  tl 
ment  of  their  judgment,  th 
found  that  R.  being  the  o\ 
the  land,  by  procurement 
defendant  A.  F.,  conveyed  i1 
wife  of  the  latter,  by  dee<j 
ing  a  consideration  of  $2,30 
as  a  further  consideration 
agreed  between  R.  and  A.  '. 
the  former  should  have  the 
three  years  of  the  cellar  an 
floor  of  the  building  to  be  < 
upon  the  premises.  It  ap 
that  after  the  execution  of  tfa 
and  before  the  recovery  of 
iff 8*  judgment,  R.  made  a  j 
assignment  for  the  benefit 
creditors.  The  assignee  a( 
the  trust,  entered  upon  th 
formance  of  his  duties,  and 
peared  that  the  assignor's 
greatly  exceeded  his  assets. 
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that  if  R.  was  then  entitled  to  a 
lease,  or  to  any  benefit  in  the 
premiiies  the  right  passed  to  the 
assignee,  and  plaintiffs  had  no 
claim  which  they  coald  enforce 
against  it.  Grouse  v.  Frathingham. 

105 

3.  .ft  Mem*  that  if  such  an  assignee 
refuses,  in  a  proper  case,  to  pro- 
ceed  and  get  in  the  assigned  prop- 
erty, the  creditors  collectively,  or 
one  in  behalf  of  all  who  may  come 
in  and  join,  may  compel  the  execu- 
tion of  the  trust  in  equity,  or  may 
cause  the  removal  of  the  assignee, 
and  the  appointment  of  another. 

Id, 

8.  In  either  case,  however,  a  decree 
for  a  single  debt  would  be  erron- 
eous; the  decree  must  follow  the 
assignment,  and  the  fruits  of  a  re- 
covery be  distributed  according  to 
its  terms.  Id,. 


ATT0RNET8. 

1.  The  provision  of  the  Revised  Stat- 
utes (2  R.  S.  287,  §  68),  making  an 
attorney  *'  who  shall  be  guilty  of 
any  deceit  or  collusion,  »  *  » 
with  intent  to  deceive  the  court  or 
any  party,"  liable  for  treble  dam- 
ages, lias  reference  to  a  suit  pend- 
ing, and  does  not  include  a  transac- 
tion between  an  attorney  and  his 
client  before  proceedings  have 
been  commenced  or  an  action 
brought.    Looff  v.  Lawton.     478 

2.  Plaintiffs'  complaint  alleged  in 
sulMtance  that  they  were  owners  as 
tenants  in  common  of  certain  real 
estate,  which  one  of  their  number 
desired  to  purchase  and  the  others 
had  agreed  to  convey  their  inter- 
ests to  him  ;  that  defendant,  an  at- 
torney, upon  being  consulted,  will- 
fully, corruptly  and  fraudulently, 
and  to  induce  them  to  institute  and 
maintain  a  useless  and  expensive 
suit,  that  he  might  receive  the 
fees,  advised  them  that  they  were 
not  competent  to  convey,  and  that 
the  best  way  to  accomplish  the  ob- 
ject was  by  partition  suit,  which 
advice  plaintiffs  followed,  and  were 
in  consequence  compelled  to  pay 
a    large    sum  for    costs  and  ex- 


penses. Judgment  was  asked  for 
the  amount  paid  and  for  treble 
damages,  which  were  allowed. 
Held  error ;  but  that  while  the  com- 
plaint stated  a  cause  of  action  un- 
der the  statute,  it  also  stated  one 
for  a  breach  of  professional  duty, 
for  which  plaintiffs  were  entitled 
to  recover  the  damages  sustained. 

Id. 

8.  The  court  charged  in  substance 
that  the  law  required  of  attorneys 
a  reasonable  degree  of  skill ,  and 
that  they  shall  exercise  it  honestly 
for  the  benefit  of  their  clients,  not 
for  their  own  pecuniary  profit,  and 
if  they  failed  in  that,  they  are 
g^uilty  of  deceit  and  are  liable  under 
the  statute.  Held,  that,  while  the 
latter  portion  of  the  charge  was 
based  upon  the  idea  that  the  ques- 
tion was  as  to  whether  defendant 
had  violated  the  statute,  as  the 
charge  required  the  jury  to  find 
much  more  than  was  necessary  to 
sustain  a  recovery  for  a  breach  of 
duty  as  an  attorney,  it  could  not 
have  operated  injuriously,  and  was 
not  a  legal  error.  Id* 

4.  After  the  court  had  charged  that 
if  there  was  diificulty  in  perfect- 
ing the  title,  by  means  of  a  volun- 
tary conveyance,  the  partition  suit 
was  proper  and  the  advice  honest, 
it  charged  that  if  defendant,  with- 
out any  impediment  or  objection 
of  the  kind  mentioned,  advised 
that  the  suit  was  necessary,  the 
advice  was  dishonest  and  rendered 
him  liable  under  the  statute.  Held 
no  legal  error.  Id, 


BANKRUPTCY. 

1.  As  to  whether  a  special  partner 
is  a  necessary  party  in  proceed- 
ings  in  bankruptcy  against  the 
firm,  giuBre.    Durant  v.  AbendrotK 

182 

2.  Where  in  such  proceedings  the 
special  partner  was  not  made  a 
party,  and  only  the  names  of  the 
general  partners  appeared  as  mem- 
bers of  the  firm,  —  Held,  that  a 
creditor  of  the  firm  was  not  es- 
topped by  the  decree  in  such  pro- 
ceedings from  setting  up  the  liabil- 
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ity  of  the  special  partner  as  a  gen- 
eral partner  because  of  a  mis- 
statement In  the  papers  filed  as  to 
the  payment  in  cash  of  the  sum 
contributed  by  him;  and  this,  al- 
though the  creditor  proved  his 
claim  against  the  firm  and  received 
a  dividend  thereon.  Id- 

8.  Certain  creditors  of  the  firm  pre- 
sented a  petition  to  the  register  in 
bankruptcy,  setting  forth  that  two 
days  before  the  filing  of  the  pe- 
tition in  bankruptcy,  certain  other 
creditors  had  agreed  to  sell  their 
claims  to  A.  at  twenty-five  per 
cent,  and  had  afterward  proved 
their  claims  in  bankruptcy  and 
then  assigned  them  to  A.  The 
petitioners  asked  that  said  claims 
be  disallowed  on  the  ground  that 
A.  was  a  special  partner,  and  that 
under  the  statute  (1  R.  S.  767,  § 
23)  no  special  partner  could,  save 
as  excepted  in  the  statutes,  claim 
as  creditor  until  the  claims  of  all 
other  creditors  were  satisfied.  The 
register  overruled  the  point,  hold- 
ing that  in  respect  to  the  assigned 
claims,  A.  stood  in  the  position  of 
his  assignors  and  was  only  a  cred- 
itor as  their  representative.  This 
decision  was  sustained  by  the  Bank- 
ruptcy Court.  j5€^,  that,  conceding 
the  decision  to  be  in  effect  an  adju- 
dication that  A.  was  only  a  special 
partner,  it  was  not  binding,  outside 
of  the  bankruptcy  proceedings, 
upon  creditors  who  were  not  par- 
ties  to  the  application.  Id. 

4.  An  unauthorized  sale,  by  a  broker, 
of  stock  purchased  by  him  for  a 
customer,  although  a  conversion, 
does  not  of  itself  constitute  such  a 
fraud  as  was  contemplated  by  the 
provision  of  the  late  Bankrupt  Act 
(U.  8.  R.  8.,  §  5117),  which  declares 
that  no  debt  created  by  the  fraud 
of  the  bankrupt  shall  be  discharged 
by  proceedinfirs  in  bankruptcy. 
Stratford  v.  ,hnes.  586 

5.  Nor  does  the  insolvency  of  the 
broker,  at  the  time  of  the  conver- 
sion, conclusively  establish  a  fraud- 
ulent intent.  Id, 


BANKS  AND  BANKING. 
1.  Where,  under  the  provisions  of 


the  National  Banking  Act,  an<i 
der  authority  of  the  act  of 
(Chap.  97,  Laws  of  1865),  a  S 
bank  is  transformed  into  a 
t^onal  bank,  it  is  but  a  oontinu 
of  the  same  body  under  a  chai 
jurisdiction,  and  between  it 
those  who  have  contracted  wil 
it  retains  its  identity  and  ma; 
a  National  bank,  enforce  conti 
made  with  it  as  a  State  bank. 
Ifai.  Bk.  V.  PhOps. 

2.  Where,  therefore,  a  State  b 
at  the  time  of  its  change 
National  bank,  held  a  contin 
guaranty  of  loans  made  by 
one  W.,  upon  the  strengtl 
which  it  had  made  loans, 
after  the  change  further  advf 
were  made,  —  Heldy  that  an  a 
was  maintainable  by  the  Nat 
bank  upon  the  guaranty;  and 
the  guarantor  was  liable  foi 
loans  made  both  before  and 
the  change. 

BAWDY-HOUSE. 

The  common-law  remedy  by  ii 
ment  against  a  person  keep! 
bawdy-house  was  not  abolish 
superseded  by  the  provision  c 
Code  of  Criminal  Procedure 
disorderly  persons  (§  899).  P< 
ex  rd,  V.  Sadler, 


BEQUEST. 

See  Wills. 


BILLS,  NOTES  AND  CHEC 

1.  Where  one  of  several  accoi 
dation  makers  of  a  joint  and 
eral  promissory  note  paid  the  i 
and  subsequently  transferrec 
delivered  it  for  a  valuable 
sideration  to  a  third  person, 
that,  although  the  note,  as  a 
ligation,  was  extinguished  b 

Eayment,  yet  it  remained  ii 
ands  of  the  maker,  who  pc 
the  evidence  of  his  right  to  o 
bution  from  his  co-sureties 
that  the  delivery  raised  a 
presumption  of  an  intent  to 
and  did  pass  this  right  to  the  1 
feree.    iHUenbeek  v.  Dygert, 
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2.  Also  held,  the  faets  that  the  trans- 
feree paid  the  full  face  of  the  note, 
and  not  merely  the  amount  due  for 
contribution,  that  the  transferrer 
paid  the  full  interest  for  several 
years,  and  that  upon  his  failure 
the  transferee  proved  the  note  for 
its  full  amount  against  him  in 
bankruptcy,  and  received  and  cred- 
ited a  dividend  thereon,  were  none 
of  them  inconsistent  with  an  in- 
tent, deducible  from  the  bare  trans- 
fer, to  assign  and  pass  the  right  of 
contribution.  Id, 

8.  It  seems  the  effect  of  the  delivery 
as  passing  the  right  of  contnbution 
would  not  be  defeated  by  the  fact 
that  the  parties  thereto  supposed 
at  the  time  that  the  note  remained 
a  valid  and  subsisting  obligation 
against  all  the  makers,  and  that 
the  intent  was  to  transfer  it  -as 
such.  Id. 

4.  As  to  whether  it  is  competent,  in 
an  action  npon  a  bill  of  exchange 
against  the  drawer,  for  him  to  show 
by  parol,  that  although  he  signed 
his  own  name  without  adding  the 
word  "agent,"  he  did  in  fact  sign 
and  deliver  it  as  an  agent  for  the 
drawee,  and  without  intent  to  be- 
come personally  liable,  and  that 
the  bill  was  discounted  by  the 
payee  with  knowledge,  qucsre. 
Ilerk.  Co,  Nat.  Bk.  v.  Rust,       685 

When  evidence  suffleient  to  jus- 
tify fifiding  tfiat  agent  signed  draft, 
not  simply  as  agent,  but  toith  intent  to 
bind  himself  personally. 

See  H.  G.  N.  Bk,  v.  Rutt.  {Mem,) 

685 

BLACKMAILING.. 

1.  To  make  out  the  crime  of  black- 
mailing under  the  provision  of  the 
Penal  Code,  defining  that  offense 
(§  558),  it  is  not  necessary  to  show 
that  the  threat  was  against  the 
person  to  whom  the  letter  was  di- 
rected, or  that  the  writer  was  the 
one  threatening  to  do  the  wrongful 
act.  The  offense  may  be  com- 
mitted by  sending  a  letter  convey- 
ing a  threat  of  some  other  person, 
providing  it  is  sent  for  the  unlaw- 
ful purpose  mentioned  in  said  pro- 
vision.    Peoptev,  TIioTnpson,    818 


2.  Nor  is  it  necessary  to  constitute 
the  crime  that  the  threat  did,  or 
should  be  calculated  to  inspire 
fear,  and  no  precise  form  of  words 
is  required  to  convey  the  threat ; 
it  may  be  done  by  innuendo  or 
suggestion.  Id, 

8.  ]>efendant,  an  attorney,  appeared 
for  the  complainant  on  the  exam- 
ination of  J.,  who  had  been  arrested 
on  a  warrant  issued  by  a  justice  of 
the  peace.  J.  was  discharged. 
Afterward  defendant  wrote  a  letter 
to  C,  the  father  of  J.,  to  whom  he 
had  represented  that  he  was  deputy 
district  attorney.  The  letter  pur- 
ported to  come  from  the  district 
attorney's  office.  It  stated  that 
there  was  imminent  danger  of  a 
movement  to  indict  J.  ;  that  it  was 
in  the  writer's  power  to  arrest  that 
movement ;  that  he  had  talked 
with  the  district  attorney  in  refer- 
ence to  the  matter,  and  had 
"killed"  it  thus  far;  that  he 
wanted  to  make  that  officer  a  pres- 
ent, and  asked  C.  to  send  him  $75, 
adding:  "this  will  save  you  and 
your  folks  some  trouble  and  ex- 
pense, as  well  as  the  stink.''  There 
was  in  fact  no  complaint  before 
the  district  attorney  against  J., 
and  that  officer  knew  nothing  about 
the  matter.  Upon  an  indictment 
under  said  provision  held,  that  the 
letter  might  fairly  be  construed  aq 
conveying  a  threat  that  an  indict- 
ment would  be  procured  by  some 
one  against  J.;  and  that  a  submis- 
sion thereof  to  the  jury  to  de- 
termine its  meaning  and  effect 
was  proper ;  also,  that  it  was  im- 
material that  J.  had  been  dis- 
charged by  the  justice,  as  this  was 
not  a  bar  to  an  indictment;  nor  was 
it  material  that  no  person  was 
proceeding  or  threatening  to  indict 
J.  Id. 

4.  On  the  trial  evidence  was  offered 
and  received  under  objection  and 
exception  of  a  conversation  be- 
tween  defendant  and  C,  in  which 
the  former  made  statements  similar 
to  those  contained  in  the  letter, 
and  requested  money  to  stop  the 
proceedings,  which  he  claimed 
were  imminent,  to  indict  J.  Beld 
no  error;  that  the  testimony  was 
material   and   proper  as    bearing 
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4.  Defendants  formerly  were  copart- 
ners ;  defendant  G.  retired  from  the 
firm  and  the  basinees  was  there- 
after continued  by  the  remaining 
members,  in  the  same  firm-name. 
In  an  action  to  recover  an  alleged 
indebtedness  of  the  new  firm, 
wherein  C.  was  songht  to  be 
charged,  on  the  ground  that  plaint- 
iffs assignor  was  not  notified  and 
had  no  knowledge  of  the  change, 
the  only  evidence  of  the  indebted- 
ness was  the  account  as  entered  on 
the  ledger  of  the  new  firm.  This 
was  received  under  objection  and 
exception.  ^<;^,.that  the  entries 
were  at  most  simply  the  admis- 
sions of  the  firm  as  then  constituted 
and  were  incompetent  as  evidence 
against  C.  Id. 

5.  For  the  purpose  of  proving  a  dis- 
charge in  bankruptcy,  0.  intro- 
duced in  evidence  a  voluntary  pe- 
tition in  bankruptcy  by  the  mem- 
bers of  the  new  firm,  to  which  was 
attached  a  schedule  of  their  debts, 
in  this  was  included  plaintiflTs  debt, 
at  the  amount  claimed  here.  Hddy 
that  this  was  not  evidence  against 
C.  of  the  amount  of  the  indebted- 
ness. Id. 

6.  Plaintiff's  complaint  alleged  in 
substance  that  defendants  exca- 
vated a  pit  in  a  city  street  and  left 
the  same  unguarded,  in  conse- 
quence whereof  plaintilTs  wife, 
while  passing  along  the  street,  fell 
into  the  pit  and  was  injured.  The 
answer  contained  three  defenses. 
The  second  set  up  a  settlement  and 
compromise  of  plaintiffs  claim. 
Under  this  defendants  introduced 
in  evidence  the  record  in  an  action 
brought  by  plaintifTs  wife  against 
defendants  to  recover  damages  for 
the  same  injury.  In  the  answer  in 
that  action  defendants  admitted 
that  the  place  of  the  accident  was 
a  public  street,  and  that  defendants 
caused  the  excavation.  HM,  that 
the  admission  so  made,  unex- 
plained, must  be  taken  as  an  ad- 
mission in  this  action;  and,  aside 
from  the  question  of  pleading  Jus- 
tified a  refusal  to  nonsuit,  (flark 
V.  DiOan.  370 

WTien  deda/raHoM  of  party  i»- 

^ujficient  to  bind  him  as  a  partner. 
See  Gasiidy  v.  Hatt.  159 


W?ien  statement  of  aceused 

competent  on  criminal  trial  as  showing 
intent. 

See  People  v.  Ihompson,  313 

ALIMONY. 

In  action  for  diwree  a  vineulo, 

where  judgm,ent  makes  -no  provision 
for  support  of  children  an  aUowar^ce 
may  he  thereafter  granted  on  motion. 

See  WaahbumY.  CaUin.  {Mem,\  823 


AMENDMENT. 

The  Supreme  Court  has  power,  not- 
withstandinff  an  appeal  to  this 
court,  to  make  its  record  declare 
the  truth  as  to  its  judgment  and 
so  may,  after  an  appeal,  amend  an 
order  reversing  a  judgment  en- 
tered on  the  report  of  a  referee  by 
adding  a  statement  that  the  rever- 
sal was  upon  the  facts  as  well  as 
the  law.  Nai.  CUy  Bk,  v.  N.  Y, 
Gold  Ex,  Bk,  645 

When  trial  court  may  amend 

complaint  by  increasing  the  amount  of 
damages  claimed. 

See  Reed  v.  Mayor,  etc,  620 


APPEAL. 

1.  An  order  denying  a  motion  to  quash 
a  common-law  certiorari,  issued  in 
a  case  not  reviewable  by  certiorari, 
is  appealable  to  this  court.  Peo- 
ple, ex  rel.  Second  Ave.  R,  R.  Co.,  v. 
Bd,  Com,  Dep't  Pub.  Parks.        87 

2,  An  indictment  for  murder  con- 
tained two  counts,  one  charging 
that  defendant  discharged  a  pisUu 
atE.  "  with  a  deliberate  and  pre- 
meditated design "  to  effect  his 
death,  and  that  death  resulted 
therefrom.  The  other  charged  in 
substance  that  defendant  commit- 
ted the  crime  of  murder  in  the  first 
degree  by  '*  feloniously,  willfully 
and  with  malice  aforethought'^ 
shootiuff  K.  and  thereby  killing 
him ;  that  such  killing  was  done 
*'  willfully,  feloniously,  and  of  his 
malice  aforethought  and  contrarv 
to  the  form  of  the  statute  in  such 
case  made  and  provided."  The 
court  on  the  trial  instructed  the 


INDEX. 


657 


jury  to  acquit  unless  they  came  to 
the  conclusion  that  the  shooting 
was  done  with  a  deliberate  and 
premeditated  design  to  effect  the 
death  of  E.  as  charged  in  the  first 
count.  The  defendant  was  con- 
victed. The  judgment  was  re- 
versed by  the  General  Term.  Upon 
appeal  to  this  court,  Md,  that 
even  if  the  evidence  anthorized  a 
conviction  under  the  second  count 
for  killing  **  by  an  act  imminently 
dangerous  to  others  and  evincing 
a  depraved  mind,  although  with- 
out a  premeditated  design  to  effect 
the  death  of  any  individual,"  this 
court  could  not  reverse  the  decis- 
ion of  the  General  Term,  as  the 
questions  of  fact  involved  have 
not  been  submitted  to  the  jury  or 
passed  upon  by  the  General  Term. 
People  V.  Conroy.  62 

3.  It  eeetM  that  although  this  court 
could  not  agree  with  the  General 
Term  upon  the  question  of  the  suf- 
ficiency  of  the  proof  as  to  delih 
oration  and  premeditation  it  would 
hesitate  greatly  before  reversing  an 
order  granting  a  new  trial  upon 
that  ground,  unless  absolutely  nee 
eseary  to  present  a  failure  of 
justice.  Id. 

4.  It  feeniB,  also,  that  the  better  prac- 
tice in  such  cases  on  the  part  of  the 
people,  unless  the  determination 
of  the  court  below  proceeds  upon 
grounds  necessarily  fatal  to  a  con- 
viction upon  a  new  trial,  is  to  ac 
quiesce  in  such  determination,  and 
proceed  with  the  retrial.  Id. 

5.  A  review  of  questions  of  law  in  a 
criminal  action  may  not  be  had  in 
this  court  on  appeal  from  order  of 
the  General  Term,  reversing  a 
judgment  of  conviction  and  grant- 
ing a  new  trial,  where  questions  of 
fact,  arising  upon  conflicting  evi- 
dence, were  tried  and  determined 
by  the  jury,  unless  the  order  of  re- 
versal shows  that  the  General 
Term  considered  the  case  upon  the 
facts,  and  found  no  reason  for 
granting  a  new  trial  thereon,  and 
that  the  same  was  granted  upon 
questions  of  law  exclusively.    Id. 

0.  Where,  upon  return  to  a  writ  of 
eertiorari  to  review  a  decision  of 

SiCKELs  — Vol,  LIL 


the  assessors  of  the  city  of  Buffalo, 
upon  a  claim  for  damages  by  rea- 
son of  the  alteration  of  the  grade 
of  a  street,  which  decision  certi- 
fied that  no  damages  had  been  sus- 
tained, it  was  conceded  that  dam- 
ages were  in  fact  sustained,  but  the 
assessors  arrived  at  their  conclu- 
sion by  offsetting  benefits, —  Held, 
that  a  question  of  law  was  pre- 
sented and  the  decision  of  the  as- 
sessors thereon  was  open  to  review 
(Code  of  Civ.  Pro.,  ^2140):  also, 
that  the  decision  was  erroneous. 
People,  ex  rel.  Brisbane,  v.  ZoU,  203 

7.  Where  a  judgment  in  an  action 
tried  by  the  court  or  a  referee  is 
reversed  and  new  trial  granted  at 
General  Term,  and  the  order  fails 
to  show  that  the  reversal  was  upon 
the  facts,  this  court  must  assume 
that  it  was  granted  upon  questions  . 
oflawohly.  Rider  Life  Raft  Co.' 
^.  Roach.  878 

8.  It  is  the  duty  of  the  party  succeed- 
ing at  General  Term,  if  its  deter- 
mination was  influenced  by  ques- 
tions of  fact,  to  see  that  the  order 
so  states,  or  to  have  it  corrected 
on  motion  ;  if  he  fails  so  to  do, 
those  questions  may  not  be  consid- 
ered here.  Id. 

9.  An  order  of  a  County  Court  in 
proceedings  under  the  Drainage 
Act  (Chap.  888,  Laws  of  1869, 
amended  by  chap.  303,  Laws  of 
1871).  as  amended  in  1881  (Chap. 
608,  Laws  of  1881),  determining 
that  a  hew  or  second  assessment  is 
necessary  and  directing  the  same, 
is  final  upon  matters  of  fact,  but 
is  appealable  to  the  General  Term 
of  the  Supreme  Court,  and  to  this 
court  upon  any  question  of  law 
arising  upon  the  whole  act,  or  upon 
any  proceeding  necessarily  affect- 
ing such  order.     In  re  Swan.     492 

10.  An  order  of  General  Term  revers- 
ing, with  costs,  an  order  denying 
a  motion  to  punish  a  defendant  for 
alleged  contempt  in  violating  an 
injunction,  and  remitting  the  mat- 
ter to  the  court  below  to  proceed 
against  defendant,  is  not  review, 
able  here,  even  so  far  as  it  awards 
costs.    Crofby  v.  Stephan.  606 
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11.  Where  costs  are  awarded  by  an 
order,  and  depend  upon  the  con- 
clusion reached  upon  the  merits  of 
the  motion,  and  this  court  has  no 
jurisdiction  to  review  the  subject- 
matter  of  the  order,  it  maj  not  re- 
view the  question  as  to  the  pro- 
priety of  the  award  of  costs.      Id. 

12.  The  rule  that  questions  of  costs 
in  legal  actions  and  proceedings 
are  reviewable  here  whenever 
legitimately  before  the  court, 
unless  the  allowance  was  discre- 
tionary, does  not  apply,  when,  in 
order  to  determine  whether  costs 
were  properly  allowed  or  not,  it  is 
necessary  to  review  matters  over 
which  the  court  has  no  jurisdic- 
tion. Id. 

18.  In  any  event  to  entitle  a  party  to 
review  the  portion  of  an  order 
awarding  costs,  the  notice  of  ap- 
.peal  should  state  specifically  that 
it  is  from  such  part  of  the  order. 

Id. 

14.  A  General  Term  has  no  power  to 
compel  a  partv  to  accept  notice  of 
appeal  after  the  time  for  appealing 
has  expired,  as  this  would  be  in 
effect  to  allow  an  appeal,  which 
courts  are  expressly  prohibited 
from  doing,  after  the  expiration  of 
the  time  fixed  by  law  for  such  ap- 
peal. (Code  Civ.  Pro.,  §  784.) 
Clapp  V.  Hatoley.  610 

15.  An  order  of  General  Term  re- 
quiring a  party  to  accept  notice  of 
appeal  after  expiration  of  the  time 
limited,  is  appealable  to  this  court. 

Id. 

16.  Where  the  General  Term  re- 
versed an  order  amending  a  com- 
plaint  so  as  to  demand  judgment 
for  a  lare^er  amount  on  the  sole 
ground  that  the  amendment  was 
beyond  the  power  of  the  court, 
held,  that  this  court  had  power  to 
review  ;  and  the  case  was  remitted 
to  the  General  Term  to  exercise  its 
discretion  in  reviewing  the  order. 
Eeed  v.  Mayor,  etc.  620 

17.  In  an  equity  action,  certain  issues 
of  fact  were  tried  by  a  jury,  and 
on  the  trial  improper  evidence  was 


received,  under  objection  and  ex- 
ception. The  action  was  tried  by 
a  judge  other  than  the  one  who 
presided  on  the  jury  trial.  A  case 
containing  the  evidence  given  on 
that  trial  was  received  in  evidence 
without  objection.  Held,  that  the 
exceptions  taken  on  the  jury  trial 
were  not  available  on  appeal  from 
the  judgment :  that  by  omitting  to 
raise  the  objection  to  the  improper 
evidence  or  calling  the  attention  of 
the  court  thereto,  the  objections 
and  exceptions  must  be  deemed  to 
have  been  waived.  Arnold  v. 
Parmeke.  652 

Whwe  plaintiff  was  unmuoeeu- 

ful  on  appeal  in  an  equity  action  and 
was  properly  chargeable  with  costs, 
and  some  of  the  defendants  also 
faUed  on  appeal  as  against  a  eo-de- 
fendaniy  ordered  that  plaintiff  pay 
costs  directly  to  successful  defendant. 

Bee  M.  <Sb  T.  Nat,  Bank  v.  Mayor, 
etc.  355 

Where  exceptions  insufficient  to 

raise  question  on  appeal. 
See  Hepburn  v.  Montgomery  {Mem .) 

617 

On  trial  at  drcuii  the  court  dis- 
missed complaint.  Subsequetitly,  at 
same  circuit,  on  ^notion  made  mth  de- 
fendanVs  consent,  and  upon  tJie  waiv- 
ing of  all  questions  as  to  regularity,  the 
trial  court  vacated  the  order  and 
granted  a  new  trial.  The  General 
Term  dismissed  appeal  from  tlu  order. 
On  appeal  to  this  court  held  thai  the 
order  of  the  ci/rcuU  cmirt  appealed 
from  was  not  void  for  want  of  jurisdic- 
tion and  the  consent  wasafuU  answer 
to  fiU  questions  as  to  regularity ;  also 
that  the  General  Term  order  dismiss- 
ing tlie  appeal  was  proper. 

See  Emmerich  v.  Hefferan*  {Mem.) 

619 

A  party  accepting  costs  allowed 

by  judgment  precludes  himself  from 
appealing  therrfrom. 

See  GarU  v.  Oakley.    (Mem.)      633 

Order  vacating  attachment  on 

ground  of  insufficiency  of  affidavits 
upon  which  it  wasgranted,  not  review- 
able  here. 

See  Bate  v.  McDoweU.  {Mem,)  646 
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ASSAULT. 

1.  The  crime  of  assault  in  the  third 
degree  is  a  misdemeanor  and  pun- 
ishable only  hj  imprisonment  in  a 
penitentiary  or  county  jail  for  not 
more  than  one  year,  or  by  a  fine  of 
not  more  than  $500,  or  by  both. 
(Penal  Code,  §§  15,  232.)  People, 
exrel.  Devoe,  v.  KeUy.  212 

2.  Where  a  person  convicted  of  such 
offense  was  sentenced  to  imprison- 
ment at  hard  labor  in  State's  prison, 
Jieldf  that  while  the  sentence  was 
void,  as  the  Conviction  was  valid, 
the  prisoner  was  not  entitled  to  a 
discharge  on  habeas  corpus,  but 
should  be  remanded  to  the  custody 
of  the  sheriff,  that  the  trial  court 
may  deal  with  him  according'  to 
law.  Id. 


ASSESSMENT  AND  TAXATION. 

1.  A  corporation  organized  under  the 
act  providing  for  the  formation 
of  water-works  companies  in  the 
towns  and  villages  of  the  State 
(Chap.  737,  Laws  of  1873 ;  chap. 
415,  Laws  of  1876.  and  chap.  171, 
Laws  of  1877)  which  has  contracted 
with  the  town  or  village  to  fur- 
nish it  with  specified  water  facili- 
ties, for  an  ag^reed  compensation, 
is  not  thereby  constituted  a  gov- 
ernmental agency,  and  its  property 
is  subject  to  taxation.  People,  ex 
rel,  V.  Forrest,  97 

2.  As,  under  the  charter  of  the  city 
of  Buffalo  (Tit.  7,  §  36,  chap.  519, 
Laws  of  1870),  an  assessment  is 
presumptively  valid  although  in 
fact  illegal,  whenever  such  an  as- 
sessment is  laid,  the  party  whose 
lands  are  affected  by  it  may  im- 
mediately bring  an  action  to  haye 
it  declared  void  as  a  cloud  on  title. 
Rumsey  v.  City  of  Buffalo,        114 

3.  In  such  an  action  it  appeared  that 
the  assessment-roll  was  delivered 
to  the  city  treasurer  in  April,  1874; 
the  land  was  sold  on  tho  assessment 
in  April,  1876,  and  bid  in  by  the 
city.  The  action  was  commenced 
in  January,  1880.  The  diarter  pro- 
vides (Tit.  7,  §  1)  that  assessments 
shall  be  a  Ijen  upon  the  lands  as- 


sessed for  five  years  from  the  de- 
livery  of  the  roU  to  the  treasurer ; 
also  that  a  notice  to  redeem  from 
an  assessment  sale  may  be  given 
after  the  expiration  of  nine  months, 
and  before  the  expiration  of  three 
years  from  the  sale  (S  28),  and  if 
not  redeemed  within  three  months 
after  notice,  upon  affidavit  of  ser- 
vice and  a  certificate  of  the  comp- 
troller that  no  redemption  has  been 
made,  that  the  common  council 
may  grant  to  the  purchaser  a  dec- 
laration of  sale  (g  24),  which  shall 
be  presumptive  evidence  of  tlie 
legality  of  the  assessment  and  sale. 
Defendant  claimed  that  as  more 
than  three  years  had  elapsed  be- 
tween  the  sale  and  the  commence- 
ment of  the  action,  and  as  no  ser- 
vice of  notice  to  redeem  was 
shown,  it  appeared  that  the  assess- 
ment had  ceased  to  be  a  lien,  and 
so  the  action  was  not  maintainable. 
Held  untenable;  that,  as  the  fact 
of  service  was  an  extrinsic  one, 
not  of  record,  record  evidence  of 
which  is  not  required  to  be  made 
until  the  purchaser  applies  for  a 
declaration  of  sale;  and  as  the  time 
for  such  application  had  not  ex- 
pired, so  far  as  the  record  showed, 
a  right  existed  in  the  purchaser 
which  might  ripen  into  a  pre- 
sumptive title,  and  a  case  was 
made  out  for  the  relief  sought.  Id, 

4.  The  provision  of  the  act  of  1862, 
amending  the  Brooklyn  City  Con- 
solidation Act  (§  43,  chap.  63i  Laws 
of  1862),  by  making  the  provisions 
of  the  act  '*in  relation  to  frauds 
in  assessments  for  local  improve- 
ments in  the  city  of  New  York " 
(Chap.  838,  Laws  of  1868),  applica- 
Die  to  the  city  of  Brooklyn,  did  not 
amend  or  alter  the  New  York  City 
act;  the  effect  of  it  was  simply  to 
incorporate  its  provisions,  as  it 
then  stood,  into  the  Brooklyn  act, 
as  if  it  had  been  repeated  therein. 
Knapp  V.  City  of  Brooklyn.       520 

5.  Accordingly  held,thtki  the  act  of 
1874  (Chap.  312,  Laws  of  1874). 
amending  the  New  York  act,  by 
forbidding  an  action  in  equity  to 
vacate  an  assessment  and  confining 
owners  of  property  to  the  statu- 
tory remedy  provided,  did  not  ap- 
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ply  to  the  city  of  Brooklyn,  but 
only  affected  the  city  of  New 
York.  Id, 

6.  Also  Jield,  that  the  act  of  1871, 
(Chap.  483,  Laws  of  1871),  and  the 
act  of  1878  (Tit  18,  §  88.  chap.  868. 
Laws  of  1878),  amending  said  pro- 
vision of  the  Consolidation  Act,  by 
declaring  that  the  New  York  act, 
**  so  far  as  applicable  to  the  city  of 
Brooklyn,"  was  thereby  amended 
as  specified,  did  not  contemplate 
an  amendment  of  the  New  York 
act  itself,  but  simply  when  consid- 
ered  as  part  of  the  Brooklyn  act. 

Id. 

7.  An  action  to  vacate  a  portion  of  a 
municipal  assessment  alleged  to 
have  been  added  by  reason  of  ille- 
gal action  .or  fraud,- and  to  recover 
back  the  same,  is  maintainable,  if 
there  be  no  statutory  prohibition. 

Id, 

8.  Where  the  complaint  in  such  an 
action  simply  alleged  that  the  ex- 
pense  of  the  improvement  and  the 
assessment  had  been  increased  to 
an  amount  stated,  "  by  reason  of 
the  illegal  actions,  frauds  and  ir- 
regularities of  the  officers,"  with- 
out specifying  the  illegal  actions, 
the  frauds  or  the  irregularities 
complained  of,  heldy  that  it  was 
defective  as  averrin|;  simply  legal 
conclusions,  not  facts;  and  that  a 
demurrer  thereto  was  properly 
sustained.  Id. 

9.  M.  joined  with  several  other  land- 
owners in  a  general  petition  to 
vacate  an  assessment.  While  the 
proceeding  was  pending,  M.  paid 
nis  assessment.  Subsequently  the 
petitioners  moved  for  leave  to 
sever  their  petitions,  which  motion 
was  granted  upon  condition  that 
the  substituted  several  petitions 
should  contain  the  same  allega- 
tions as  the  general  one.  M.  there- 
upon filed  a  separate  petition. 
HM,  that  the  proceedings  thereon 
could  not  be  deemed  a  new .  and 
original  one,  but  simply  a  continu- 
ation of  the  one  then  pending,  and 
therefore  the  payment  of  the  as- 
sessment was  no  bar  to  the  relief 
sought    hi  re  Mehrbach,  801 


10.  Also  hdd,  that  the  court  had 
power  to  make  the  order  of  sever- 
anoe.  id. 

ASSIGNMENT. 

1.  Where  one  of  several  accommo- 
dation makers  of  a  joint  and  sev- 
eral promissory  note  paid  the  same, 
and  subsequently  transferred  and 
delivered  it  for  a  valuable  consid- 
eration to  a  third  person,  Juld, 
that,  although  the  note,  as  an  obli- 
gation, was  extinguished  by  the 
payment,  yet  it  remained  in  the 
hands  of  the  maker,  who  paid  it, 
the  evidence  of  his  right  to  oontri- 
bution  from  his  co-sureties;  and 
that  the  delivery  raised  a  legal  pre- 
sumption  of  an  intent  to  pass,  and 
did  pass  this  right  to  the  trans- 
feree.    DiOenbeck  v.  Dyg&rt.    303 

3.  Whoever  takes  an  assignment  of 
an  overdue  debt  or  obligation  takes 
it  subject  to  all  the  eauities  exist- 
ing  in  favor  of  the  debtor  against 
the  assignor.  LiUUfidd  v.  Albany 
Co.  Bank,  581 


ASSIGNMENT  (FOR   BENEFIT 
OF  CREDITORS). 

1.  In  an  action  brought  by  plaintiffs 
as  judgment  creditors  of  the  de- 
fendant  R.,  to  have  certain  real  es- 
tate in  which  they  claimed  R.  had 
an  interest  charged  with  the  pay. 
ment  of  their  judgment,  the  court 
found  that  R.  being  the  owner  of 
the  land,  by  procurement  of  the 
defendant  A.  F.,  conveyed  it  to  the 
wife  of  the  latter,  by  deed,  recit- 
ing a  consideration  of  $2,300;  that 
as  a  further  consideration  it  was 
agreed  between  R.  and  A.  F.  that 
the  former  should  have  the  use  for 
three  years  of  the  cellar  and  first 
floor  of  the  building  to  be  erected 
upon  the  premises.  It  appeared 
that  after  the  execution  of  the  deed, 
and  before  the  recovery  of  plainU 
iffs*  judgment,  R.  made  a  general 
assignment  for  the  benefit  of  his 
creditors.  The  assignee  accepted 
the  trust,  entered  upon  the  per- 
formance of  his  duties,  and  it  ap- 
peared that  the  assignor's  debts 
greatly  exceeded  his  assets.    HM, 
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that  if  R.  was  then  entitled  to  a 
lease,  or  to  any  henefit  in  the 
premises  the  right  passed  to  the 
assignee,  and  plaintiffs  had  no 
claim  which  tliey  could  enforce 
against  it.  Grouse  v.  Frothingham. 

105 

3.  It  Mems  that  if  such  an  assignee 
refases,  in  a  proper  case,  to  pro- 
ceed and  get  in  the  assigned  prop- 
ertj,  the  creditors  collectively,  or 
one  in  hehalf  of  all  who  may  come 
in  and  join,  may  compel  the  execu- 
tion of  the  trust  in  equity,  or  may 
cause  the  removal  of  the  assignee, 
and  the  appointment  of  another. 

Id. 

8.  In  either  case,  however,  a  decree 
for  a  single  debt  would  be  erron- 
eous; the  decree  must  follow  the 
assignment,  and  the  fruits  of  a  re- 
covery be  distributed  according  to 
its  terms.  Id, 


ATTORNEYS. 

1.  The  pro  vision. of  the  Revised  Stat- 
utes (2  R.  S.  287,  §  68),  making  an 
attorney  '*  who  shall  be  guilty  of 
any  deceit  or  collusion,  *  *  » 
with  intent  to  deceive  the  court  or 
any  party,"  liable  for  treble  dam- 
ages, lias  reference  to  a  suit  pend- 
ing, and  does  not  include  a  transac- 
tion between  an  attorney  and  his 
client  before  proceedings  have 
been  commenced  or  an  action 
brought.    Looff  v.  Lawton.     478 

2.  Plaintiffs'  complaint  alleged  in 
substance  that  they  were  owners  as 
tenants  in  common  of  certain  real 
estate,  which  one  of  their  number 
desired  to  purchase  and  the  others 
had  agreed  to  convey  their  inter- 
ests to  him  ;  that  defendant,  an  at- 
torney, upon  being  consulted,  will- 
fully, corruptly  and  fraudulently, 
and  to  induce  them  to  institute  and 
maintain  a  useless  and  expensive 
suit,  that  he  might  receive  the 
fees,  advised  them  that  they  were 
not  competent  to  convey,  and  that 
the  best  way  to  accomplish  the  ob- 
ject was  by  partition  suit,  which 
advice  plaintiffs  followed,  and  were 
in  consequence  compelled  to  pay 
a    large    sum  for    costs  and  ex- 


penses. Judgment  was  asked  for 
the  amount  paid  and  for  treble 
damages,  which  were  allowed. 
Held  error ;  but  that  while  the  com- 
plaint stated  a  cause  of  action  un- 
der the  statute,  it  also  stated  one 
for  a  breach  of  professional  duty, 
for  which  plaintiffs  were  entitled 
to  recover  the  damages  sustained. 

Id. 

8.  The  court  charged  in  substance 
that  the  law  required  of  attorneys 
a  reasonable  degree  of  skill,  and 
that  they  shall  exercise  it  honestly 
for  the  benefit  of  their  clients,  not 
for  their  own  pecuniary  profit,  and 
if  they  failed  in  that,  they  are 
guilty  of  deceit  and  are  liable  under 
the  statute.  Held,  that,  while  the 
latter  portion  of  the  charge  was 
based  upon  the  idea  that  the  ques- 
tion was  as  to  whether  defendant 
had  violated  the  statute,  as  the 
charge  required  the  jury  to  find 
much  more  than  was  necessary  to 
sustain  a  recovery  for  a  breach  of 
duty  as  an  attorney,  it  could  not 
have  operated  injuriously,  and  was 
not  a  legal  error.  Id, 

4.  After  the  court  had  charged  that 
if  there  was  difficulty  in  perfect- 
ing the  title,  by  means  of  a  volun- 
tary conveyance,  the  partition  suit 
was  proper  and  the  advice  honest, 
it  charged  that  if  defendant,  with- 
out any  impediment  or  objection 
of  the  kind  mentioned,  advised 
that  the  suit  was  necessary,  the 
advice  was  dishonest  and  rendered 
him  liable  under  the  statute.  Held 
no  legal  error.  Jd, 


BANKRUPTCY. 

1.  As  to  whether  a  special  partner 
is  a  jiecessary  party  in  proceed, 
ings  in  bankruptcy  against  the 
firm,  quare.    Durant  v.  Abendo'oth. 

182 

2.  Where  in  such  proceedings  the 
special  partner  was  not  made  a 
party,  and  only  the  names  of  the 
general  partners  appeared  as  mem- 
bers of  the  firm,  —  Held,  that  a 
creditor  of  the  firm  was  not  es- 
topped by  the  decree  in  such  pro- 
ceedings from  setting  up  the  liabil- 


662 


INDEX. 


ity  of  the  special  partner  as  a  gen- 
eral partner  because  of  a  mifi- 
statement  In  the  papers  filed  as  to 
the  payment  in  cash  of  the  sum 
contributed  by  him;  and  this,  al- 
though the  creditor  proved  his 
claim  against  the  firm  and  received 
a  dividend  thereon.  Id. 

8.  Certain  creditors  of  the  firm  pre- 
sented a  petition  to  the  register  in 
bankruptcy,  setting  forth  that  two 
days  before  the  filing  of  the  pe- 
tition in  bankruptcy,  certain  other 
creditors  had  agreed  to  sell  their 
claims  to  A.  at  twenty-five  per 
cent,  and  had  afterward  proved 
their  claims  in  bankruptcy  and 
then  assigned  them  to  A.  The 
petitioners  asked  that  said  cUims 
be  disallowed  on  the  ground  that 
A.  was  a  special  partner,  and  that 
under  the  statute  (1  R.  S.  767,  § 
23)  no  special  partner  could,  save 
as  excepted  in  the  statutes,  claim 
as  creditor  until  the  claims  of  all 
other  creditors  were  satisfied.  The 
register  overruled  the  point,  hold- 
ing that  in  respect  to  the  assigned 
claims,  A.  stood  in  the  position  of 
his  assignors  and  was  only  a  cred- 
itor as  their  representative.  This 
decision  was  sustained  by  the  Bank- 
ruptcy Court.  iTe^,  that,  conceding 
the  decision  to  be  in  effect  an  adju- 
dication that  A.  was  only  a  special 
partner,  it  was  not  binding,  outside 
of  the  bankruptcy  proceedings, 
upon  creditors  who  were  not  par- 
ties to  the  application.  Id, 

4.  An  unauthorized  sale,  by  a  broker, 
of  stock  purchased  by  him  for  a 
customer,  although  a  conversion, 
does  not  of  itself  constitute  such  a 
fraud  as  was  contemplated  by  the 
provision  of  the  late  Bankrupt  Act 
(U.  S.  R.  8.,  §  5117),  which  declares 
that  no  debt  created  by  the  fraud 
of  the  bankrupt  shall  be  discharged 
by  proceedings  in  bankruptcy. 
Stratford  v.  Janes,  586 

5.  Nor  does  the  insolvency  of  the 
broker,  at  the  time  of  the  conver- 
sion, conclusively  establish  a  fraud- 
ulent intent.  Id, 


BANKS  AND  BANKING. 
1.  Where,  under  the  provisions  of 


the  National  Banking  Act,  and  un- 
der authority  of  the  act  of  1865 
(Chap.  97,  Laws  of  1865),  a  State 
bank  is  transformed  into  a  Na- 
tpnal  bank,  it  is  but  a  continuance 
of  the  same  body  under  a  changed 
jurisdiction,  and  between  it  and 
those  who  have  contracted  with  it, 
it  retains  its  identity  and  may.  as 
a  National  bank,  enforce  contracts 
made  with  it  as  a  State  bank.  GUff 
Nat,  Bk.  V.  PhOpa.  44 

2.  Where,  therefore,  a  State  bank, 
at  the  time  of  its  change  to  a 
National  bank,  held  a  continuing 
guaranty  of  loans  made  by  it  to 
one  W.,  upon  the  strength  of 
which  it  had  made  loans,  and 
after  the  change  further  advances 
were  made,  —  HM^  that  an  action 
was  maintainable  by  the  National 
bank  upon  the  guaranty;  and  that 
the  guarantor  was  liable  for  the 
loans  made  both  before  and  after 
the  change.  Id. 

BAWDY-HOUSE. 

The  common-law  remedy  by  indict- 
ment against  a  person  keeping  a 
bawdy-house  was  not  abolished  or 
superseded  by  the  provision  of  the 
Code  of  Criminal  rrocedure  as  to 
disorderly  persons  (§  899).  People, 
ex  rel,  v.  Sadler.  146 


BEQUEST. 
See  Wills, 


BILLS,  NOTES  AND  CHECKS. 

1.  Where  one  of  several  accommo- 
dation makers  of  a  joint  and  sev- 
eral promissory  liote  paid  the  same, 
and  subsequently  transferred  and 
delivered  it  for  a  valuable  con- 
sideration to  a  third  person,  held, 
that,  although  the  note,  as  an  ob- 
ligation, was  extinguished  by  the 
Eayment,  yet  it  remained  in  the 
ands  of  the  maker,  who  paid  it, 
the  evidence  of  his  right  to  contri- 
bution from  his  co-sureties ;  and 
that  the  delivery  raised  a  legal 
presumption  of  an  intent  to  pass, 
and  did  pass  this  right  to  the  trans- 
feree.   JHOenbeek  v.  Dyg&rt,     803 
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2.  Also  held,  the  facts  that  the  trans- 
feree  paid  the  full  face  of  the  note, 
and  not  merely  the  amount  due  for 
contribution,  that  the  transferrer 
paid  the  full  interest  for  several 
years,  and  that  upon  his  failure 
the  transferee  proved  the  note  for 
its  full  amount  against  him  in 
bankruptcy,  and  received  and  cred- 
ited a  dividend  thereon,  were  none 
of  them  inconsistent  with  an  in. 
tent,  deducible  from  the  bare  trans- 
fer, to  assign  and  pass  the  right  of 
contribution.  Id. 

3.  It  seems  the  effect  of  the  delivery 
as  passing  the  right  of  contnbution 
would  not  be  defeated  by  the  fact 
that  the  parties  thereto  supposed 
at  the  time  that  the  note  remained 
a  valid  and  subsisting  obligation 
against  all  the  makers,  and  that 
the  intent  was  to  transfer  it  -as 
such.  Id, 

4.  As  to  whether  it  is  competent,  in 
an  action  upon  a  bill  of  exchange 
against  the  drawer,  for  him  to  show 
by  parol,  that  although  he  signed 
his  own  name  without  adding  the 
word  "agent,"  he  did  in  fact  sien 
and  deliver  it  as  an  agent  for  the 
drawee,  and  without  intent  to  be- 
come personally  liable,  and  that 
the  bill  was  discounted  by  the 
payee  with  knowledge,  qucBve. 
Herk,  Co.  Nat.  Bk.  v.  Rust.       635 

When  evidence  sujficient  to  jus- 
tify finding  tliat  agent  signed  draft, 
not  simply  as  agent,  hut  wUh  intent  to 
hind  himself  personally. 

See  H.  0.  N.  Bk.  v.  Ruit.  {Mem.) 

685 

BLACKMAILINQ.. 

1.  To  make  out  the  crime  of  black- 
mailing under  the  provision  of  the 
Penal  Code,  defining  that  offense 
(^  558),  it  is  not  necessary  to  show 
tkttt  the  threat  was  against  the 
person  to  whom  the  letter  was  di- 
rected, or  that  the  writer  was  the 
one  threatening  to  do  the  wrongful 
act.  The  offense  may  be  com- 
mitted by  sending  a  letter  convey- 
ing a  threat  of  some  other  person, 
providing  it  is  sent  for  the  unlaw- 
f  ul  purpose  ni^ntioned  in  said  pro- 
vision.     People '7.  TJiompson.    813 


2.  Nor  is  it  necessary  to  constitute 
the  crime  that  the  threat  did,  or 
should  be  calculated  to  inspire 
fear,  and  no  precise  form  of  words 
is  required  to  convey  the  threat ; 
it  may  be  done  by  innuendo  or 
suggestion.  Id, 

3.  ]>efendant,  an  attorney,  appeared 
for  the  complainant  on  the  exam- 
ination of  J.,  who  had  been  arrested 
on  a  warrant  issued  by  a  justice  of 
the  peace.  J.  was  discharged. 
Afterward  defendant  wrote  a  letter 
to  C,  the  father  of  J.,  to  whom  he 
had  representeid  that  he  was  deputy 
district  attorney.  The  letter  pur- 
ported to  come  from  the  district 
attorney's  office.  It  stated  that 
there  was  imminent  danger  of  a 
movement  to  indict  J.  ;  that  it  was 
in  the  writer's  power  to  arrest  that 
movement ;  that  he  had  talked 
with  the  district  attorney  in  refer- 
ence to  the  matter,  and  had 
"killed"  it  thus  far;  that  he 
wanted  to  make  that  officer  a  pres- 
ent, and  asked  C.  to  send  him  $75, 
adding:  "this  will  save  you  and 
your  folks  some  trouble  and  ex- 
pense, as  well  as  the  stink."  There 
was  in  fact  no  complaint  before 
the  district  attorney  against  J., 
and  that  officer  knew  nothing  about 
the  matter.  Upon  an  indictment 
under  said  provision  held,  that  the 
letter  might  fairly  be  construed  aq 
conveying  a  threat  that  an  indict- 
ment would  be  procured  by  some 
one  against  J.;  and  that  a  submis- 
sion thereof  to  the  jury  to  de- 
termine its  meaning  and  effect 
was  proper ;  also,  that  it  was  im- 
material that  J.  had  been  dis- 
charged by  the  justice,  as  this  was 
not  a  bar  to  an  indictment;  nor  was 
it  material  that  no  person  was 
proceeding  or  threatening  to  indict 

4.  On  the  trial  evidence  was  offered 
and  received  under  objection  and 
exception  of  a  conversation  be- 
tween  defendant  and  C,  in  which 
the  former  made  statements  similar 
to  those  contained  in  the  letter, 
and  requested  money  to  stop  the 
proceedings,  which  he  claimed 
were  imminent,  to  indict  J.  Beld 
no  error ;  that  the  testimony  was 
material   and   proper  as    bearing 
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upon  defendant's  intent  in  writing 
the  letter.  Id. 


BOND. 

1.  The  omlBsion  of  an  excise  com- 
missioner, elected  under  tlie  act 
of  1874  (Chap.  444,  Laws  of  1874). 
to  execute  an  ofBcial  bond  ap- 
proved by  the  supervisor  of  the 
town,  does  not  create  a  vacancy  ; 
at  tlie  utmost,  it  only  furnishes 
cause  for  a  forfeiture  of  the  office  ; 
a  vacancy  can  be  effected  only  by  a 
direct  proceeding  for  that  purpose. 
Oronin  v.  Stoddard.  271 

2.  In  an  action  upon  the  bond  of  an 
overseer  of  the  poor  it  is  essential 
to  show  as  against  the  sureties,  not 
merely  that  their  principal  was  in- 
debted to  the  town,  but  that  such 
indebtedness  arose  by  reason  of 
not  accounting  for  money  actually 
received  by  him  during  the  term 
for  which  the  sureties  stood  bound. 
KeUum  v.  Clark.  390 

3.  In  such  an  action  it  appeared  that 
C,  the  overseer,  held  the  office  the 
term  preceding  that  for  which  the 
bond  was  given.  Plaintiff  gave  in 
evidence  a  certificate  of  the  board 
of  town  audit,  which,  after  stating 
that  they  had  examined  C.'s  ac- 
counts, and  after  stating  the  re- 
ceipts and  disbursements,  added 
that  it  left  '*  a  balance  in  his  hands 
amounting  to  $600.97.'*  This  result 
was  reached  by  charging  an  item 
stated  in  the  account  as  "  balance 
from  last  year,  $831.92."  C,  as  a 
witness  for  plaintiff,  testified  that 
this  item  was  received  by  him  dur- 
ing his  first  term,  and  was  then 
spent  for  his  own  use,  so  that  none 
of  it  was  in  his  possession  after 
commencement  of 'or  during  the 
term  for  which  the  bond  was 
ffiven.  Plaintiff  also  gave  in  evi- 
dence a  copy  of  C's  account  for  the 
year,  verified  by  him,  which  showed 
a  balance  due  the  town  as  stated  in 
the  certificate.  In  the  verification 
the  balance  was  stated  to  be  $521.- 
30,  and  to  be  in  C.'s  hands.  Held, 
that  the  evidence  was  insufficient 
to  sustain  a  recovery  against  the 
sureties.  Id. 


4.  Defendants  offered  to  show  on 
trial  that  the  memliers  of  the 
board  of  town  audit  knew,  when 
they  made  the  certificate,  that  the 
balance  stated  as  in  C.'s  hands  was 
not  in  fact  in  his  possession,  but 
had  been  expended  for  his  own 
purposes  ;  this  offer  was  rejected. 
Held  error ;  that  if  the  certificate 
was  competent  as  evidence,  as  to 
which  qtuBre,  the  testimony  offered 
was  proper  to  impeach  it.  Id. 

The  fact  that  a  firm  did  bun- 

ness  under  a  firm  name  teherein  *'  cfe 
Go."  toa$  used,  aUhongh  repreeenting 
no  actual  partner  in  violation  of  the 
statute  {Ghap.  281,  Latos  of  1833),  is  no 
dtfense  to  amnion  on  bond  given  to  the 
firm,  when  the  facts  teere  known  to 
obligors  when  they  executed  bond. 

See  Gay  y.  Seibold.  *  472 


BOUNDARIES. 

In  a  mortgage  the  premises  were  de- 
scribed as  "  a  piece  or  parcel  of 
land  lying  and  being  situated  in 
the  county  of  Tompkins,  being 
part  of  lot  No.  86,  in  Lansing  afore- 
said." Following  this  was  a  de- 
scription  by  metes  and  bounds  of 
a  piece  of  land  stated  to  contain 
**  one  hundred  and  thirty -three 
acres  of  land,  the  same  more  or 
less."  Then  followed  this  clause : 
"  The  intention  of  this  last-men- 
tioned piece  of  land  is  to  mort- 
gage forty-six  acres  of  land  x>n  the 
south  side  of  it  next  to  Mr.  Nor- 
ton's." The  one  hundred  and 
thirty-three  acres  described  was 
some  distance  north  of,  and  did 
not  in  any  part  touch  Mr.  Norton *8 
land  ;  and  that  part  of  the  descrip* 
tion  was  inserted  in  the  mortgage 
by  mistake.  The  mortgagor  owned 
the  south  part  of  lot  86,  and  its 
south  line  was  the  northern  boan^ 
dary  of  Mr.  Norton's  land.  The 
purchaser  ou  a  foreclosure  sale 
caused  a  piece  of  land  to  be  sur« 
veyed,  bounding  it  on  the  south  by 
the  south  line  of  said  lot,  on  the 
east  and  west  by  the  east  and  west 
lines  of  the  mortgagor's  land,  and 
running  far  enough  north  to  in- 
clude forty-six  acres,  and  in  sum- 
mary  proceedings  under  the  statute 
(Ghap.   208,    Laws    of    1874)   was 
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awarded  possession  thereof.  Held 
no  error ;  that  the  land  so  bounded 
answered  all  the  calls  of  the  mort- 
ll^age;  and,  as  it  could  be  thus 
located  with  reasonable  certainty, 
and  there  was  no  other  land  of  the 
mortgagor  on  which  the  mortgage 
could  operate,  this  may  be  deemed 
to  have  been  in  the  minds  of  the 
parties  when  the  instrument  was 
executed.   People^  ex  rel.  v.  Starma. 

864 


BROOKLYN  (CITY  OF). 

1.  The  provision  of  the  act  of  1862, 
amending  the  Brooklyn  City  Con- 
solidation Act  (^  43,  chap.  63,  Laws 
of  1862),  by  making  the  provisions 
of  the  act  "  in  relation  to  frauds  in 
assessments  for  local  improve- 
ments in  the  city  of  New  York  " 
(Chap.  338,  Laws  of  1858),  applica- 
ble to  the  city  of  Brooklyn,  aid  not 
amend  or  alter  the  New  York  city 
act ;  the  effect  of  it  was  simply  to 
incorporate  its  provisions,  as  it 
then  stood  into  the  Brooklyn  act, 
as  if  it  had  been  repeated  therein. 
Knapp  V.  City  of  Brooklyn,        520 

2.  Accordingly  Jield,  that  the  act  of 
1874  (Chap.  812,  Laws  of  1874), 
amending  the  New  York  act,  by 
forbidding  an  action  in  equity  to 
vacate  an  assessment,  and  confin- 
ing owners  of  property  to  the 
statutory  remedy  provided,  did  not 
apply  to  the  city  of  Brooklyn,  but 
only  affected  the  city  of  New  York. 

Id, 

3.  Also  field,  that  the  act  of  1871 
(Chap.  483,  Laws  of  1871).  and  the 
act  of  1873  (Title  18,  §  88,  chap. 
863,  Laws  of  1873),  amending  said 
provision  of  the  consolidation  act, 
by  declaring  that  the  New  York 
act  "so  far  as  applicable  to  the 
city  of  Brooklyn,"  was  thereby 
amended  as  specified,  did  not  con- 
template an  amendment  of  the 
New  York  act  itself,  but  simply 
when  considered  as  part  of  the 
Brooklyn  act.  Id. 

BUFFALO  (CITY  OF). 

1.  As  under  the  charter  of  the  city  of 
Buffalo  (Tit.  7,   §  36,   chap.    519, 

SiCKBLS — Vol.  LII. 


Laws  of  1870)  an  aasesBment  is  pre- 
sumptivelv  valid  although  in  fact 
illegal,  whenever  such  an  assess- 
ment is  laid,  the  party  whose  lands 
are  affected  by  it  may  immediately 
bring  an  action  to  have  it  declared 
void  as  a  cloud  on  title.  Bumsey 
^.  QUy  of  Buffalo,  114 

2.  In  such  an  action  it  appeared  that 
the  assessment-roll  was  delivered 
to  the  city  treasurer  in  April,  1874 ; 
the  land  was  sold  on  the  assess- 
ment in  April ,  1876,  and  bid  4n  by 
the  city.  The  action  was  com- 
menced in  January,  1880.  The 
charter  provides  (Tit.  7,  g  1)  that 
assessments  shall  be  a  lien  upon 
the  lands  assessed  for  ^'ve  years 
from  the  delivery  of  the  roll  to  the 
treasurer ;  also  that  a  notice  to  re- 
deem from  an  assessment  sale  may 
be  given  after  the  expiration  of 
nine  months,  and  before  the  expi- 
ration  of  three  years  from  the  sale 
(|23),  and  if  not  redeemed  within 
three  months  after  notice,  upon 
afiSdavit  of  service  and  a  certificate 
of  the  comptroller  that  no  redemp- 
tion has  been  made,  that  the  com- 
mon council  may  grant  to  the  pur- 
chaser  a  declaration  of  sale  (§  24), 
which  shall  be  presumptive  evi- 
dence of  the  legality  of  the  assess- 
ment and  sale.  Defendant  claimed 
that  as  more  than  three  years  had 
elapsed  between  the  sale  and  the 
commencement  of  the  action,  and 
as  no  service  of  notice  to  redeem 
was  shown,  it  appeared  that  the 
assessment  had  ceased  to  be  a  lien, 
and  BO  the  action  was  not  maintain- 
able. Held  untenable  ;  that,  as  the 
fact  of  service  was  an  extrinsic  one, 
not  of  record,  record  evidence  of 
which  is  not  required  to  be  made 
until  the  purchaser  applies  for  a 
declaration  of  sale ;  and  as  the  time 
for  sach  application  had  not  ex- 
pired, so  far  as  the  record  showed, 
a  right  existed  in  the  purchaser 
which  might  ripen  into  a  presump- 
tive title,  and  a  case  was  made  out 
for  the  relief  sought.  Id, 

8.  It  8eems  that  under  the  provision 
of  the  charter  of  the  city  of  Buffalo 
(|  17,  title  9,  chap.  519,  Laws  of 
1870),  which  enacts  that  '*  when 
the  city  shall  alter  the  recorded 
grade  of  any  street    »    *    ♦    the 
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owner  of  any  house  or  lot  fronting 
thereon  may,  within  one  year  there- 
after, claim  damages  by  reason  of 
each  alteration/'  the  limitation 
does  not  begin  to  run  at  the  date 
of  the  passage  of  the  resolution  by 
the  common  council  effecting  the 
change,  but  the  claim  may  be  made 
within  one  year  after  the  actual 
change.    People,  ex.   rel,  v.   ZoU, 


4.  It  eeema,  also,  that  the  city  may 
waiTe  the  limitation,  as  it  is  im- 
posed for  its  benefit.  Jd, 

5.  As  to  whether,  where  the  city  re-  j 
fers  such  a  claim  to  the  assessors, 
without  objection  on  the  ground  of 
expiration   of    time   limited,   the 
question  can  be  raised  before  them, 

qucere  f  Id, 

6.  \V'here,  upon  return  to  a  writ  of 
certiorari  to  review  a  decision  of 
the  assessors  upon  such  a  claim, 
certifying  that  no  damages  had 
been  sustained,  it  was  conceded 
that  damages  were  in  fact  sustained 
but  the  assessors  arrived  at  their 
conclusion  by  offsetting  benefits,  — 
Held,  that  a  question  of  law  was 
presented  and  the  decision  of  the 
assessors  thereon  was  open  to  re- 
view (Code  of  Civ.  Pro.,  §  2140)  ; 
also,  that  the  decision  was  errone- 
ous. Id, 


BURDEN  OF  PROOF. 

The  burden  of  showing  want  of 
probable  cause  is  upon  the  plaint- 
iff in  an  action  for  malicious  pros- 
ecution.   Marks  v.  Totonsend.  690 


CANALS. 

1.  Where  persons,  whose  lands  were 
taken  for  canal  purposes,  at  the 
time  the  provision  of  the  Revised 
Statutes  (1  R.  S.  325,  §  48)  was  in 
force,  requiring  every  i>erson  in- 
terested in  lands  so  appropriated, 
if  he  intended  to  make  any  claim 
for  damages,  to  do  so  within  one 
year  after  the  taking,  omitted  to 
make  a  claim  within  the  time  spec- 
ified, —  ^e^ff,  that  they  thereby 
waived  all  right  of  damages  ;  and 


that  the  State  became  vested  with 
a  full  and  perfect  title  free  from 
any  claim  or  right  existing  in  the 
owners.     Mark  v.  State.  573 

3.  Also  held,  that  the  right  so  ac- 
quired by  the  State  was  not  can- 
celed, or  the  right  of  the  owners 
to  damages  revived  by  the  act  of 
1870  (Chap.  831,  Laws  of  1870), 
conferring  upon  the  canal  ap- 
praisers jurisdiction  to  "hear  and 
determine  all  claims  against  the 
State,  ♦  ♦  ♦  for  damages  al- 
leged to  have  been  sustained  ♦  * 
from  the  canals  of  the  State,  or 
from  their  use  and  management ; " 
that  the  claims  mentioned  in  the 
act  were  of  a  different  character 
from  those  provided  for  by  the 
said  provision  of  the  Revised  Stat- 
utes. Id. 

3.  Plaintiffs  claimed  that  under  said 
act  of  1870,  they  were  entitled  to 
damages  for  the  impairment  of  a 
ferry  right,  caused  by  the  original 
taking,  ffeld  untenable ;  as  such 
impairment  was  but  an  incident 
of  the  appropriation,  and  consti- 
tuted a  portion  of  the  damages, 
and  could  not  be  presented  as  a 
separate  and  distinct  claim.        Id. 


CASES       REVERSED,       DISTIN- 
GUISHED, ETC. 

Keen  v.  Priest  (1  F.  &  P.  314),  dis- 
tinguished.  Learned  v.  TKQotsan.  9 


Eoe  V.  Day  {7  C.  &  P.  698),  distin- 
guished.  Learned  v.  HUotson.    10 

OaskiU  V.  Skene  (14  Q.  B.  664).  dis- 
tinguished. Learned  v.  TiUoUim.  10 

Fmno  V.  Weston  (31  Vt.  345).  dis- 
tinguished.    Learned  v.  Tillotsan. 

10 

AUen  V.  Peters  (4  Phila.  78),  distin- 
guished. Learned  v.  Tillotson,    10 

Fisher  v.  Jffall  (41  N.  Y.  416).  distin- 
guished.    Wallaee  v.  BerdeU.     33 

Jones  V.  People  (79  N.  Y.  46),  distin- 
guished. People,  ex  rel.  Second 
Ave.  R.  R.  Co.,  v.  Ed,  Com'rs  D^. 
Pub.  Parks.  43 
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OUy  of  Soeh^er  ▼.  Btuh  (80  N.  Y. 
303),  distinguished.  People,  ox  rol, 
MUU  Water 'Worki  Go.  v.  Forrest. 

101 

Grouee  v.  Frothingham  (27  Hun,  123), 
reversed.     Crouee  v.  Frothingham. 

106 

It.  Stanwix  Bank  v.  Leggett  (51  N. 
T.  554),  distinguished.  Orouee  v. 
J^c?^Atn^Aam.  114 

Landers  v.  Frank  St.  Jf.  JE.  Church 
(15  Hun.  340),  overruled.  Landers 
V.  ^anA  iS*.  if.  j^.  (7Awrc/i.       119 

Mrst  Nat.  Bank  v.  Dunn;  Second 
Nat.  Bank  v.  Zh^nn  (29  Hun,  529), 
reversed.  Fi/rst  Nat.  Bank  v. 
Dunn.  149 

Burkle  v.  Xt*M  (1  N.  Y.  163),  dis- 
tinguished. First  Nat.  Bank  v. 
Dunn.  157 

Dunlop  V.  Patterson  F.  Ins.  Co.  (74 
N.  Y.  145),  distinguished.  First 
Nat.  Bank  v.  Dunn,  158 

Urquhart  v.  (7%  (?/  Ogdensburg  (91 
N,  Y.  67),  distinguished  and  limit- 
ed. Urquha/rt  v.  CUy  of  Ogdens- 
burg. 288 

People,  ex  rel.  Kelly,  v.  Com.  Council 
my  of  Bklyn.  (77  N.  Y.  503),  dis- 
tinguished.   Oronin  v.   Stoddard. 

274 

Mayor,  etc. ,  v.  Second  Ave.  B.  B.  Co. 
(32  N.  Y.  261),  distinguished.  May- 
or, ete.y  V.  B*way  &  1th  Ave.  B. 
B.  Co.  282 

Mayor,  etc.,  v.  Third  Ave.  B.  B.  Co. 
(33  N.  Y.  42)  distinguished  and 
limited.  Mayor,  etc.,  v.  Bufay  & 
Ith  Ave.  B.  B.  Co.  282 

Barlow  v.  Myers,  (64  N.  Y.  41),  dis- 
tinguished.    Wheat  V.  Biee,      801 

Lawrence  v.  i^cw  (20  N.  Y.  268),  dis- 
tinguished and  limited.  W?ieat  v. 
iZice.  801 

Allis  V.  Leonard  (46  N.  Y.  688 ;  22 
Alb.  L.  J.  28),  distinguished.  Clark 
V.  Dillon,  376 


ia?.  X.  -^<.  Aw.  V.  (7Myfer  (75  N.  Y. 
511),  distinguished.  Acer  ▼.  Hotch- 
kiss.  408 

£a^  V.  i2(7MAEran«  (87  N.  Y.  412), 
distinguished .     Acer  v.  Hotchkiss. 

409 

Jf«W«w  V.  BlackweU  (84  N.  Y.  646), 
distinguished.     Acer  v.  Hotchkiss. 

409 

iJooe  V.  Stuyvesant  (18  Wend.  257), 
questioned.  Orooke  v.  County  of 
Kings.  455 

Ingram  v.  Ingram  (2  Atk.  88),  dis- 
tinguished. Crooks  V.  (7(mn^y  0/ 
Kings.  455 

Bergen  y .  Dujf  ijl  Johns.  Ch.  368), 
distinguished.  Grooke  v.  County 
of  Kings.  455 

Downing  v.  Marshall  (23  N.  Y.  366), 
distinguished  and  limited.  Bailey 
V.  5at^.  467 

Pd/iw.  i?.  i?.  (7(7.  V.  iVwd  (23  Alb.  L. 
J.  69),  distinguished.  Carpenter  v. 
-B.  cfe  ^.  i2.  fi.  (7(?.  498 

Putnam  v.  Broadway,  etc.,  B.  B-  Co. 
(55  N.  Y.  113),  distinguished.  Car- 
penter v.  B.  db  A.  B.  B.  Co.       498 

Muster  v.  G.  M.  rt  St.  P.  B.  Go.  (31 
N.  W.  Rep.  223),  distinguished. 
Carpenter  v.  B.  &  A.  B.  B.  Go. 


Hays  V.  MtUer  (6  Hun,  320 ;  70  N.  Y. 
112),  distinguished.  Ferguson  v. 
Hubbell.  518 

Clifford  V.  Dam  (81  N.  Y.  56),  distin- 
guished.   Nolan  V.  King.  569 

McOuvre  v.  i6!penc«  (91  N.  Y.  303), 
distinguished.     Nolan    v.     JTiw^f. 

569 

Wasmer  v.  i).  L.  A  W.  B.  B.  Co.  (80 
N.  Y.  212),  distinguished.  Nolan 
V.  King.  569 

imn<5  V.  Wood  (51  N.  Y.  224),  distin- 
guished.   Nolan  V.  Kifig.  569 

People,  ex  rel.  Jermain,  v.  Tluxyer  (14 
Hun,  798 ;  68  N.  Y.  348),  distin- 
guished.    Mark  y.  State.  580 
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In  re  Mehrbaeh  (83  Hun,  186),  re- 
versed.   In  re  Mehrbaeh,  601 

Bergen  v.  Carman  (79  N.  Y.  146), 
limited.    Orotby  v.  Stephan,      610 

EanUin  v.  Sears  (S2  N.  Y.  327),  dis- 
tinguiBhed.  Nat.  City  Bk.  of  N. 
r.  V.  N-   r.  Gold  Exchange  Bk, 

645 

^      CAUSE  OF  ACTION. 

1.  Defendant  and  one  McC.  entered 
into  an  agreement  by  which  the 
fonner  agreed  to  furnish  team, 
wagon,  etc.,  for  the  purpose  of 
carrying  passengers ,  the  latter  was 
to  gather  the  passengers,  collect 
fares  and  divide  the  receipts  with 
defendant  in  certain  proportions. 
Plaintiff,  while  walking  in  a  public 
street,  was  knocked  down  and  run 
over  by  the  team  and  wagon  fur- 
nished by  defendant  under  the 
agreement.  McC.  was  driving 
the  team,  and  through  his  negli- 

5;ence  the  accident  happened.  De- 
endant  was  not  present.  In  an  ac- 
tion to  recover  damages,  7uM,  that 
.  as  to  third  parties,  each  of  the 
parties  to  the  agreement  became 
the  agent  of  the  other  in  the  pros- 
ecution of  a  common  enterprise, 
and  so  liable  for  the  -other's  negli- 
gence in  regard  thereto ;  and  that, 
therefore,  the  action  was  maintain- 
able.    Stroher  v.  EUing.  102 

2.  An  action  to  vacate  a  portion  of 
a  municipal  assessment  alleged  to 
have  been  added  by  reason  of  ille- 
gal action  or  fraud,  and  to  recover 
back  the  same,  is  maintainable,  if 
there  be  no  statutory  prohibition. 
Kna/pp  V.  GUy  of  Brooklyn,      520 

CERTIORARI. 

1.  An  order  denying  a  motion  to 
quash  a  common-law  certiorari, 
issued  in  a  case  not  reviewable  by 
certiorari^  is  appealable  to  this 
court.  People,  ex  ral  v.  Bd.  Com'ra 
Pub.  Parks.  87 

2.  Such  a  writ  lies  only  to  inferior 
tribunals  or  officers  exercising 
judicial  powers,  to  correet  errors  of 
law  affecting  materially  the  rights 
of  parties.  Id, 


3.  The  fact  that  a  public  agent  exer- 
cises judgment  and  discretion  in 
the  performance  of  his  duties  does 
not  make  his  action  or  powers 
judicial  in  their  character.  Id, 

4.  The  board  of  commissioners  of  the 
department  of  public  parks  of  the 
city  of  New  York,  claiming  au- 
thority by  statute  (§§  1,  8,  chap. 
534,  Laws  of  1871;  chap.  613,  Laws 
of  1873 ;  §  14,  chap.  329,  Laws  of 
1874)  consented  to  the  construction 
of  an  elevated  bridge  over  the 
Harlem  river  by  the  S.  R  T.  Co., 
and  entered  into  a  contract  with 
that  company  for  the  building  of 
the  bridge  at  its  expense  under 
certain  regulations  and  conditions. 
Held,  that  the  proceedings  of  the 
b<MEkrd  were  not  reviewable  by  cer- 
tiorari ;  as,  if  they  had  the 
power,  they  acted  as  public 
agents,  and  their  action  was  not 
subject  to  review  in  that  manner; 
if  they  had  no  power,  their  consent 
was  a  nullity  and  affected  the 
rights  of  no  one.  Id, 

5.  A  writ  of  certiorari  was  directed 
to  the  board  as  such.  Held^  that 
as  the  board  was  a  mere  depart- 
ment of  the  city  government 
(Chap.  335,  Laws  of  1878),  and  no 
action  could  be  brought  against  it 
by  its  official  name,  the  writ  was 
irregular;  it  should  have  been 
directed  to  the  members  of  the 
board  *'by  their  names.**  (Code 
of  Civ.  Pro.,  §  2129.)  Id, 

6.  The  office  of  a  writ  of  certiorari, 
directed  to  assessors,  is  simply  to 
review  their  action  ;  and,  if  it  ap- 
pears by  the  facts  conceded  on  re- 
turn to  the  writ,  that  their  deter- 
mination is  illegal,  a  reversal  may 
not  be  prevented  by  suggesting  on 
the  hearing  on  return  to  the  writ, 
that  a  question,  not  raised,  might 
have  been  raised  before  them 
which  would  have  justified  a  de- 
cision against  the  relator.  People, 
ex  rel,  v.  ZoU,  203 

7.  Where,  upon  return  to  a  writ  of 
certiorari  to  review  a  decision  of 
the  assessors  of  the  city  of  Buffalo 
upon  a  claim  for  damages,  by  rea- 
son of  an  alteration  of  the  grade  of 
a  street,  which  decision  certified. 
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that  no  damages  had  been  sas- 
tained,  it  was  conceded  that  dam- 
ages were  in  fact  sastained,  but  the 
assessors  arrived  at  their  conclu- 
sion by  ofisetting  benefits, —  ffdd, 
that  a  question  of  law  was  pre- 
sented and  the  decision  of  the  as- 
sessors thereon  was  open  to  review 
(Code  of  Civ.  Pro.,  §  3140);  also, 
that  the  decision  was  erroneous. 

Id. 

A  writ  of  certiorari  to  review 

•  action  of  a  hoard,  a  department  of  a 
city  government,  should  he  directed  to 
individual  members. 

Bee  People,  ex  rel.  v.  Board  of 
Com'rs,  37 


CLAIM  AND  DELIVERY. 
See  Rbflbvin. 

CLOUD  ON  TITLE. 

1.  As  under  the  charter  of  the  city  of 
Buffalo  (Tit.  7,  §  30.  chap.  519, 
Laws  of  1870),  an  assessment  is 
presumptively  valid,  althouc'h  in 
fact  illegal,  whenever  sucn  an 
assessment  is  laid,  the  party  whose 
lands  are  affected  by  it  may  imme- 
diately  bring  an  action  to  have  it 
declared  void  as  a  cloud  on  title. 
Rtimsey  v.  Oity  of  Buffalo.        114 

2.  In  such  an  action  it  appeared  that 
the  assessment-roll  was  delivered 
to  the  city  treasurer  in  April,  1874 ; 
the  land  was  sold  on  the  assess- 
ment in  April,  1878,  and  bid  in  by 
the  city.  The  action  was  com- 
menced in  Janua^,  1880*.  The 
charter  provides  (Tit.  7,  §  1),  that 
assessments  shall  be  a  lien  upon 
the  lands  assessed  for  five  years 
from  the  delivery  of  the  roll  to 
the  Treasurer  ;  also  'that  a  notice 
to  redeem  from  an  assessment  sale 
may  be  given  after  the  expiration 
of  nine  months,  and  before  the 
expiration  of  three  years  from  the 

•sale  (§  23),  and  if  not  redeemed 
within  three  months  after  notice, 
upon  affidavit  of  service  and  a  cer- 
tificate of  the  comptroller  that  no 
redemption  has  been  made,  that 
the  common  council  may  grant  to 
the  purchaser  a  declaration  of  sale 
(§  24),  which  shall  be  presumptive 


evidence  of  the  legality  of  the 
assessment  and  sale.  Defendant 
claimed  that  as  more  than  three 
years  had  elapsed  between  the 
sale  and  the  commencement  of  the 
action,  and  as  no  service  of  notice 
to  redeem  was  shown,  it  appeared 
that  the  assessment  had  ceased  to 
be  a  lien,  and  so  the  action  was 
nob  maintainable.  JSdd  unten- 
able; that,  as  the  fact  of  service 
was  an  extrinsic  one,  not  of  redSrd, 
record  evidence  of  which  is  not 
required  to  be  made  until  the  pur- 
chaser applies  for  a  declaration  of 
sale ;  and  as  the  time  for  such  ap- 
plication had  not  expired,  so  far 
as  the  record  showed,  a  rieht 
existed  in  the  purchaser  which 
might  ripen  into  a  presumptive 
title,  and  a  case  was  made  out  for 
the  relief  sought.  Id, 

CODE  OF  CIVIL  PROCEDURE. 

§   484.  ThomdsY,U.dB.B.B,B,Co. 

245 
^    519.  Clark  v.  Dillon,  370 

§    784.  Glapp  V.  HauAey.  610 

§§  972, 1003.  Learned  v.  TUlotson.  1 
§1 1228,  1231.  Clapp  v.  Hawley.  610 
§    2129.  People,  ex  rel,  v.  Board 

of  Com'rs.  87 

§   2140.  People,  ex  rel,  v.  ZoU,    203 

CODE   OF   CRIMINAL    PROCED- 
URE. 

\  273,  275.  276.  284,  321,  823. 

People  V.  Conroy,  62 

399.  PeopHe  v.  Byland,  126 

889.  People,  ex  rel  v.  SadUr,  146 


COMMON  CARRIER. 

Contract  witJi  railroad  com- 
pany releasing  it  from  liability  for 
negligence  of  employes,  construction 

of 

See  Wilson  v.  N.  T.  a  cfe  H,  R.  B. 
B.  Co.  87 


CONSTITUTION. 

The  limitation  of  a^  contained  in 
the  judiciary  article  of  the  State 
Constitution  (§  13.  art.  6),  does  not 
apply  to  a  justice  of  the  peace ;  he 
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does  not "  hold  the  office  of  jostice 
or  judge  of  any  court"  within  the 
meaning  of  the  article.  People,  ex 
rel.  V.  Mann,  580 


CONSTRUCTION. 

The  rule  governing  controversies  be- 
tween grantor  and  grantee,  by 
which  the  language  of  a  convey- 
ance is  requir^  to  be  taken  most 
strongly  against  the  grantor,  has 
no  application  when  the  dispute 
occurs  between  parties  •claiming 
under  the  same  conveyance.  Coi^ 
man  v.  Beach.  545 


CONTRACT. 

1.  Defendants  guaranteed,  in  writ- 
ing, the  return  in  six  months  of 
certain  bonds  loaned  by  plaintiffs 
to  the  R.  I.  M.  Co.  The  bonds 
not  having  been  returned,  and  de- 
fendants, having  been  informed 
that  plaintiffs  intended  to  sue 
them  upon  the  guaranty,  verbally 
agreed  that  if  plaintiffs  would  re- 
cover a  judgment  against  the  com- 
pany,  they  would  take  an  assign- 
ment  thereof,  return  to  them  the 
bonds,  and  pay  the  coats.  Plaint- 
iffs, in  pursuance  of  the  agree- 
ment, immediately  brought  suit 
against  the  company,  recovered 
and  perfected  judgment,  and  ten- 
dered a  written  assignment  thereof 
to  defendants,  and  demanded  a  per- 
formance of  the  agreement,  which 
was  refused.  In  an  action  upon 
the  agreement,  ?ield,  that  it  was 
supported  by  a  sufficient  consider- 
ation; that  the  performance  by 
plaintiffs  of  the  acts  upon  which 
defendants'  promise  was  condi- 
tioned supplied  the  place  of  a  pre- 
vious promise  to  perform ;  and 
that  the  contract  was  not  within 
the  statute  of  frauds  and  was  valid 
and  binding.  BeckwUh  v.  Brackett 


.  A  party  agreeing  to  sell  and  con- 
vey land  at  a  future  day  does  not, 
in  the  absence  of  a  stipulation  to 
that  effect,  owe  the  vendee  any 
duty  to  keep  the  buildings  upon 
the  land  in  good  repair,  or  to  guard 
against  the  decay  caused  by  time 


and   ordinary  use. 

Manning. 


HeUreigd  v. 
56 


8.  Equity  cannot,  under  any  circum- 
stances,  compel  the  performance  of 
a  parol  agreement,  vague  in  its 
terms,and  standing  upon  testimony, 
of  the  accuracy  of  which  the  wit- 
ness is  himself  uncertain.  OrcvM 
V.  FrotMngham,  105 

4.  In  an  action  brought  by  plaintiffs 
as  judgment  creditors  of  the  de- 
fendant R.,  to  have  certain  real  es-  • 
tate  in  which  they  claimed  R.  had 
an  interest  charged  with  the  pay- 
ment  of  their  judgment,  the  court 
found  that  R.  b^iug  the  owner 
of  the  land,  by  procurement  of 
the  defendant  A.  F..  conveyed 
it  to  the  wife  of  the  latter,  by 
deed,  reciting  a  consideration  of 
$2,800;  that  as  a  further  consid- 
eration  it  was  agreed  between 
R.  and  A.  F.  that  the  former 
should  have  the  use  for  three 
years  of  the  cellar  and  first  floor  of 
the  building  to  be  erected  upon  the 
premises.  The  only  evidence  upon 
which  the  last  finding  was  based 
was  testimony  of  admissions  made 
by  R.  after  the  conveyance  and  in 
the  absence  of  A.  F.,  except  the 
testimony  of  one  witness  as  to  a 
conversation  with  A.  F.  and  R.,  in 
which  the  former  said  he  had 
bought  the  premises,  and  that  R. 
was  to  have  the  use  for  "  either 
several  years  or  two  or  three 
years,"  the  witness  could  not  say 
which,  as  it  was  oat  of  his  memory. 
nddt  that  the  evidence  was  in- 
sufficient to  sustain  the  finding;  but 
if  sufficient  to  establish  an  agree- 
ment to  give  A.  F.  the  use  of  any 
portion  of  the  premises,  it  was  in 
the  nature  of  a  lease,  and  as  it 
was  by  parol,  and  for  more  than  a 
year,  it  was  void  by  the  statute  of 
frauds  (2  R.  S.  135,  §  6) ;  and  that 
it  was  not  such  a  contract  as 
equity  would  decree  performance 
of.  Id. 

5.  Under  the  rules  and  regulations  of 
the  "  Methodist  Bpiscopal  Church 
of  the  United  States,"  enacted  by 
its  general  conference,  no  contract 
relation  exists  between  a  society 
belonging  to  that  church  and  its 
minister ;  the  society  Is  simply  a 
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contributor  to  a  geneial  fund  raised 
by  voluntary,  not  enforced  contri- 
butions, for  the  support  of  minis- 
lers,  and  no  implication  arises  of 
any  promise  on  its  part  of  compen- 
sation to  tlie  minister  assigned  to 
it,  from  the  fact  that  service  is  ren- 
dered by  him  and  received  by  the 
society.  The  minister  renders 
service  not  upon  an  agreed  salary 
but  upon  an  allowance  for  support 
to  be  paid  from  such  general 
fund.  In  the  absence,  at  least,  of 
some  valid  express  agreement, 
both  parties  will  be  deemed  to  have 
acted  under  the  obligation  of  duty 
imposed  by  said  rules.  Land&ra  v. 
Frank  St.  M.  E,  Church.  119 

6.  In  an  action  to  recover  the  amount 
of  an  alleged  loan  from  plaintiff 
to  defendant,  the  defense  was  that 
the  loan  was  negotiated  by  de- 
fendant as  agent  for  and  upon  col- 
laterals belonging  to  a  disclosed 
principal.  Plfuntiff  proved  the  de- 
livery of  a  check  to  defendant, 
payable  to  his  order,  for  the 
amount  of  the  loan,  and  produced 
an  envelope  in  which  were  the 
securities  upon  which  the  loan  was 
made;  upon  this  was  indorsed  the 
date  of  the  transaction,  defend- 
ant's name  and  place  of  business, 
written  by  him,  the  time  of  the 
loan,  from  whom,  the  amount,  the 
rate  of  interest  and  then  a  list  of 
the  securities.  Held,  that  the  in- 
dorsement was  not  a  contract,  as 
there  was  no  promise  to  pay,  nor 
was  it  an  acknowledgment  of  an 
indebtedness,  or  that  defendant 
was  the  borrower ;  and  that  parol 
evidence  was  proper  to  show  the 
facts.    Union  Trust  Co,  v.  WhUon. 

172 

7.  Defendant  proved  that  the  loan 
was  made  for  the  benefit  of  one 
K.  and  upon  securities  belonging 
to  him  ;  that  plaintiff  was  advised 
of  this,  and  that  the  check  was 
made  payable  to  defendant's  order 
simply  by  his  direction  ;  also,  that 
defendant  wrote  his  name  upon 
the  envelope  at  the  request  of  the 
secretary  after  the  loan  had  been 
made.  Held,  that  the  evidence  justi- 
fied a  finding  that  defendant  was 
not  the  borrower  and  did  not  con- 
tract to  pay  the  loan.  Id. 


8.  PlaintifiE  introduced  evidence  to 
the  effect  that  its  custom  was  not 
to  take  notes  for  loans,  but  en- 
velopes similar  to  the  one  in  ques- 
tion, and  that  the  use  of  such 
envelopes  was  common  at  the  time. 
Held,  that  this  did  not  affect  the 
character  of  the  indorsement ;  that 
the  language  employed  and  the 
circumstances  connected  with  its 
use  could  not  be  altered  or  changed 
by  proof  of  such  a  custom.        Id, 

0.  The  substance  of  a  contract,  valid 
only  because  in  writing,  cannot  be 
varied  by  parol.     HiU  v.    Blake. 

216 


10.  The  parties  entered  into  a  writ- 
ten contract  at  New  York  city  by 
which  plaintiff  was  to  sell,  and  de- 
fendants to  purchase  at  a  price 
specified,  "  one  hundred  tons  No.  1 
Eglinton  Scotch  iron,  for  shipment 
by  sail,  in  December,  1879,  or 
January,  1880,  seller's  option."  The 
iron  was  nob  shipped  as  agreed, 
but,  in  February,  1880,  plaintiff 
stated  to  one  of  the  defendants 
that  he  could  give  them  the  iron 
out  of  a  steamer  "  probably  next 
week,"  or  could  give  a  vessel's 
name  to  sail  that  month,  to  which 
said  defendant  replied  that  the 
later  shipment  would  suit  him 
better.  On  February  26,  plaintiff 
wrote  defendants  *'  one  hundred 
tons  No.  1  Eglinton  pig  iron,  sold 
last  month,  was  shipped  by  the 
*  Enos  Soule.'  "  No  reply  was  sent. 
On  April  8,  1880»  defendants  gave 
plaintiff  written  notice  of  the 
cancellation  of  the  contract  because 
of  non-delivery,  as  agreed.  The 
Enos  Soule  arrived  at  New  York 
with  iron  on  board,  and,  on  April 
23,  1880,  it  was  tendered  defend- 
ants, who  refused  to  receive,  and 
after  notice  to  them  plaintiff  sold 
it.  In  an  action  to  recover  the 
difference  between  the  contract  and 
the  selling  price,  h>M  that,  in  the 
absence  of  evidence  that  plaintiff 
could  have  provided  iron  in  ac- 
cordance with  the  written  contract, 
but  in  consequence  of  what  was 
said,  omitted  so  to  do,  the  omis- 
sion to  furnish  iron  shipped  in  the 
months  specified,  authorized  de- 
fendants to  rescind  the  contract; 
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and  that  tlie  subseqaent  arrange- 
ment  was  not  binding  upon  them, 
as  it  was  invalid  under  the  statute 
of  frauds;  that  the  question  was 
not  simply  as  to  a  waiver  of  time 
of  performance  but  related  to  the 
identity  of  the  thing  sold.         Id, 

11.  The  provisions  of  the  constitu- 
tion and  by-laws  of  the  New  York 
Stock  Exchange  are  obligatory 
upon  its  members  as  a  contract. 
We»ton  V.  /m«.  222 

12.  By  said  constitution  it  was  pro- 
vided  that  "if  any  suspended 
member  fails  to  settle  with  his 
creditors  within  one  year  from  the 
time  of  his  suspension,  his  mem- 
bership shall  be  disposed  of  *  ♦ 
♦  and  the  proceeds  paid  pro  rata 
to  his  creditors  in  the  Stock  Ex- 
change," excluding,  however,  from 
the  distribution  claims  not  filed 
before  a  transfer  of  the  right  of 
membership,  and  any  differenoe 
"  growing  out  of  a  claim  on  a  put 
or  call,  notified  for  and  reduced 
to  a  contract  after  failure."  W., 
plaintiff*s  assignor,  a  member  of 
the  Exchange,  failed,  his  seat  was 
sold  under  the  rules,  and  claims  of 
members  were  filed  and  proved 
against  him  to  more  than  the  pro- 
ceeds  of  sale.  All  of  such  claims, 
however,  were  on  puts  and  calls, 
notified  for  and  reduced  to  a  con- 
tract after  failure.  In  an  action  to 
recover  such  proceeds,  held,  that 
plaintiff  was  entitled  to  judgment  ; 
that  it  was  immaterial  whether 
such  contracts  were  valid  or  not, 
but  that  W..  by  the  laws  of  the 
association,  upon  becoming  a  mem- 
ber, assented  to  an  appropriation 
of  his  property  in  a  particular  way 
and  to  certain  debts  to  the  exclu- 
sion of  all  others,  and  no  appro- 
priation could  be  made  to  which 
he  had  not  in  like  manner  as- 
sented.  Id, 

18.  The  effect  of  the  amendment  in 
1868  of  the  provision  of  the  statute 
of  frauds,  declaring  certain  con- 
tracts invalid  unless  in  writing 
(Chap.  464,  Laws  of  1861S).  which 
amendment  struck  out  the  clause, 
requiring  the  consideration  to  be 
expressed  in  the  writing,  was  not 
to  destroy  or  annul  the  requirement 


that  the  writing  must  contain  all 
the  substantial  and  material  tenns 
of  the  contract.  The  writing,  so 
far  aa  the  same  is  executory,  must 
still  show  on  its  face  what  the 
whole  agreement  is.  Drake  v. 
Seaman,  230 

14.  The  parties  entered  into  an  agree- 
ment  that  defendants  would  pay  to 
plaintiff  for  his  servioes  as  sales- 
man for  three  years,  the  sums 
hereinafter  specified.  A  writing 
was  signed  by  the  defendants  as 
follows:  *  *  The  understanding  with 
Mr.  Drake  is  as  follows:  2,000  dol- 

.  lars  for  the  first  year,  2,500  dollars 
for  the  second  year  sure,  and  pro- 
vided the  increase  of  sales  shall 
warrant  it,  he  is  to  have  $8,000. 
8  year  in  proportion  to  business  as 
above."  The  contract  was  per- 
formed for  two  years,  but  defend- 
ants refused  to  retain  plaintiff  in 
their  employ  for  the  last  year.  In 
an  action  to  recover  damages  for  a 
breach  of  the  contract,  hdd,  that 
conceding  the  consideration  might 
be  wholly  omitted  from  the  memo- 
randum, it  did  not  meet  the  re- 
quirements of  the  statute,  as  the 
condition  upon  which  defendants 
were  to  pay  and  the  subject-mat- 
ter  of  the  agreement  itself  were 
omitted:  and  that  as  the  parol  con- 
tract was  void  under  the  statute 
because  not  to  be  performed  with- 
in a  year,  plaintiff  was  not  en- 
titled to  recover.  Id. 

15.  In  January,  1858,  B.,  being  the 
owner  of  certain  real  estate,  en- 
tered into  a  contract  with  a  corpo- 
ration, the  **  Washington  Ceme- 
tery," by  the  terms  of  which,  in 
consideration  of  $10  and  the 
*•  premises  "  thereinafter  stated,  B. 
**  granted,  sold  "  and  **  conveyed  " 
to  said  corporation  **and  assigns 
forever "  the  said  real  estate. 
The  * '  premises  "  referred  to  in  the 
consideration  clause  were  declared 
to  be  among  others,  that  the  corpo- 
ration shall  pay  to  B.,  or  his  as- 
signs, during  his  life,  or  to  ''his 
assigns  *  *  *  heirs,  legatees,  exec- 
utors or  administrators  after  his 
decease,"  a  specified  sum  for  each 
lot  sold  by  the  corporation  as  a 
burial  place,  which  sales  were  lim- 
ited to  a  fixed  rate ;   B.  to  be  *'  en- 
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titled  to  tbe  grass,  wood,  timber 
and  other  produce  of  the  soil  of  all 
parts  of  said  land  which  maj  re- 
main unsold  *  *  *  uatil  all  such 
land  shall  be  sold  in  lots  as  afore- 
said, and  have  interments  therein." 
In  case  of  non-fulfillment  by  the 
corporation  of  any  of  the  *'  prem- 
ises/'  it  was  declared  that  the  right 
of  soil  of  all  lots  unsold  shall  re- 
vert to  B.,  his  heirs,  etc.,  such  re- 
version, however,  not  to  prejudice 
the  right  of  the  corporation  to  sell, 
in  conformity  with  the  **  prem- 
ises." Following  this  was  Knhaben- 
(iutn  clause  by  which  the  corpora- 
tion was  *'to  have  and  to  hold  the 

*  *  *  above-described  premises 
with  the  appurtenances  ♦  *  ♦ 
forever,  in  conformity  to  the  prem- 
ises" thereinbefore  stated.  Then 
followed  a  covenant  on  the  part  of 
B.  to  the  effect  that  the  corpora- 
tion shall  quietly  "  possess  and  en 
joy  "  the  said  land  **  subject  and 
in   conformity  to   the  *  premises' 

*  *  *  stated  and  agreed  upon." 
The  said  corporation  never  sold 
any  lots  as  contemplated,  and  no 
portion  of  the  lands  was  used  for 
cemetery  purposes.  B.  until  his 
death  uiid  thereafter  his  heirs,  con- 
tinued in  possession  of  the  land, 
cultivating  and  using  the  same  for 
agricultural  purposes  until  March, 
1880,  when  defendant,  who  claimed 
under  a  conveyance  upon  sale  on 
execution  against  said  corporation, 
took  possession,  excluding  B.'s 
heirs  therefrom.  In  an  action  of 
ejectment  by  said  heirs,  7ield,  that 
while  the  agreement  contained  ex- 
press and  technical  terms  convey, 
ing  the  fee,  yet  it  appeared  by  the 
whole  thereof,  that  this  was  in- 
tended to  be  merely  crmditional ; 
that  the  conditions  are  not  subse- 
quent.  but  upon  their  performance 
the  grantee's  right  depends ;  and. 
as  there  had  been  no  performance, 
the  corporation  had  no  interest 
which  could  be  taken  on  execu- 
tion ;  that  defendant,  therefore,  ac- 
quired no  title  and  plaintiffs  were 
entitled  to  recover.  Bennett  v. 
Culver,  250 

16.  A  person,  morilly  bound,  to  ful- 
fill a  promise  to  do  a  certain  act 
or  thing  may  not,  after  the  act  or 
thing  lias  been  done,   recall  it  to 
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the  prejudice  of  the  promisee,  on 
the  plea  that  the  promise  was 
invalid  under  the  statute  of  frauds, 
and  while  executory,  performance 
could  not  have  been   enforced  by 

action.    Newman  v.  NeUU.        285 

♦ 

17.  Plaintiff  contracted  to  varnish 
clock  cases  for  defendant  at  speci- 
fled  prices  per  case.  The  work  was 
done  in  defendant's  factory.  The 
plaintiff  received  pay,  on  regular 
pay-days,  for  work  completed, 
which  had  been  examined  and  pro- 
nounced satisfactory  by  defend- 
ant's agent.  Defendant's  factory 
was  destroyed  by  fire,  and  a  large 
number  of  cases  were  burned,  upon 
which  plaintiff  had  performed 
work  ;  some  were  completed  but 
not  inspected ;  the  others  were  not 
finished.  HeUi^  that  defendant  was 
liable  for  the  work  done,  and 
plaintiff  was  entitled  to  recover 
the  contract  price  for  the  com- 
pleted work;  and  fupon  a  quantum 
meruit  for  that  unfinished ;  and 
this,  whether  the  relation  of  mas- 
ter and  servant  existed  between 
the  parties,  or  whether  plaintifi 
was  a  contractor  to  do  the  work. 
Whelan  v.  Ansonia  Clock  Co,     293 

18.  A  creditor  of  a  firm  cannot  main- 
tain an  action  upon  an  agreement 
made  with  the  firm,  by  one  not  a 
member,  to  pay  a  portion  —  for  in- 
stance, one-quarter —  of  its  indebt- 
edness ;  as  no  one  creditor  can  show 
from  the  contract  that  it  was  in- 
tended for  Lis  benefit,  or  covers 
any  part  ol  his  debt.  Wheat  v. 
Rice,  ,  296 

19.  A  creditor,  who  has  in  no  way 
accepted  and  adopted  a  promise  by 
a  third  party,  in  a  contract  between 
him  and  the  debtor,  to  pay  the 
debt,  has  no  legal  interest  in  the 
promise  which  will  entitle  him  to 
contest  an  action  by  the  promisor 
for  a  reformation  of  the  contract 
by  striking  out  the  promise  on  the 
ground  of  mistake.  Id, 

20.  Where  there  is  an  irreconcilable 
conflict  between  two  provisions  of 
a  contract,  one  of  which  is  part 
of  a  printed  form  used  in  drawing 
the  contract  and  the  other  is  in 
writing,   the  latter  must  govern 
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and  control  the  interpretation  of 
tlie  instrument.  Cliadsey  v.  Quwn. 

21.  A  contract  was  entered  into  be- 
tween defendants  JQintly  as  parties 
of  tlie  first  part,  and  plaintiff  and 
all  Its  Btockboldera,  individually 
as  parties  of  the  second  part,  it 
being  execated  by  plaintiff's  presi- 
dent on  its  behalf,  by  which  the 
parties  of  the  second  part  agreed 
to  give  defendants  three-eigliths 
of  plaintifiPs  capital  stock,  and  two 
of  its  trustees  were  to  resign,  de- 
fendants to  take  their  places.  De- 
fendants agreed  to  promote  the 
interests  of  the  company,  to  fur- 
nish the  means  necessary  for  carry- 
ing on  its  business,  of  which  they 
were  to  have  the  entire  control, 
and  to  make  up  accounts  and  di- 
vide profits  every  six  months.  In 
an  action  to  compel  an  accounting 
for  and  payment  of  profits,  fidd,  in 
the  absence  of  proof  to  the  con- 
trary, the  presumption  was  that 
the  contract  was  authorized  by 
the  proper  officers  of  the  company, 
and  was  entered  into  for  its  bene- 
fit and  advantage;  also  that  it  had 
power  to  make  the  same.  Rider 
Life  Raft  Co.  v.  Roach.  878 

22.  Also  hdd^  that  as  the  contract 
was  joint,  one  of  the  defendants 
was  liable  for  moneys  received 
under  it  by  his  co-defendant  and 
not  accounted  for  ;  and  this,  al- 
though the  latter  was  treasurer  of 
the  company.  Id. 

23.  The  law  will  not  imply  an  un- 
written contract  which  the  parties 
themselves  could  not  make  with- 
out writing.  Gkase  v.  Second  Ave. 
R.  R.  Co.  884 

24.  The  parties  entered  into  a  written 
contract  by  which  plaintiff,  in  con- 
side  ration  of  the  payment  of  a  spec- 
ified yearly  rate,  payable  monthly, 
was  granted  the  exclusive  privilege 
of  placing  advertisements  in  de- 
fendant's cars  for  two  years  from 
December  30,  1876.  The  contract 
was  performed  for  the  two  years, 
and  plaintiff  thereafter,  without 
further  agreement,  continued  to 
place  advertisements  in  said  cars, 


making  the  monthly  payments,  as 
stated  in  the  contract,  until  May  1. 
1881,  when,  having  previously 
given  notice  requiring  him  to  re- 
move such  advertisements  on  or 
before  that  day,  defendant  removed 
them,  and  refused  to  allow  him  to 
place  any  more  therein.  In  an  ac- 
tion to  recover  damages  for  an  al- 
leged breach  of  contract,  held,  that 
defendant  was  not  bound  to  per- 
mit plaintiff  to  keep  his  advertise- 
ment«  in  its  car  for  the  whole  of 
the  year  1881,  but  had  the  right  to 
exclude  them  at  any  time  after 
the'  termination  of  the  contract; 
and  that,  therefore,  the  action  was 
not  maintainable.  Id. 

25.  A  party  entitled  to  rescind  a  con- 
tract on  the  ground  of  fraud  loses 
that  right  by  bringing  an  action  to 
enforce  the  contract  after  knowl- 
edge of  the  fraud.  Acer  v.  Uoleh- 
kis».  305 

26.  In  an  action  to  foreclose  a  mort- 
gage, it  appeared  that  it  was  given 
by  defendant  N.,  to  secure  a  por- 
tion of  the  parchase-money  of  the 
mortgaged  premises.  N.  at  the 
same  time  executed  to  plaintiffs 
another  mortgage  upon  the  same 
premises  to  secure  the  performance 
of  certain  covenants  on  his  part 
forming  part  of  the  contract  of 
purchase.  In  pursuance  of  an 
agreement  to  that  effect,  N.  sal>- 
sequently  conveyed  the  premises, 
the  purchasers  giving  their  bond, 
secured  by  mortgage  on  the  prem- 
ises, for  the  purchase-money,  and 
said  bond  ana  mortgage  were  ta^ 
signed  to  defendant  U.,  who  gave 
to  the  purchaser  his  obligation  by 
which  he  covenanted  "to  pay  off 
and  discharge "  the  mortgage  in 
suit,  the  amount  of  which  was  de- 
ducted from  the  sum  agreed  to 
be  paid  for  the  assignment.  H.  and 
the  purchasers  were  induced  to 
enter  into  and  perform  the  con- 
tract by  fraudulent  representations 
on  the  part  of  N.  that  plaintiff*s 
second  mortgage  had  been  sub- 
stantinlly  satisfied.  H.,  with  knowl- 
edge of*  the  fraud,  foreclosed  his. 
mortg^e  for  the  full  amount,  al- 
leging in  his  oomplamt  that  he 
was  able  and  willing  to  pay  plaint- 
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ifPs  mortgage,  and  on  foreclosure 
sale  bid  in  the  premises  and  en- 
tered up  j  udgment against  the  mort- 
gagors for  the  deficiency  ;  he  also 
oftered  to  pay  plaintiff  the  full 
amount  of  the  mortgage  in  suit 
in  case  the  latter  would  assign  the 
same,  which  offer  was  declined. 
H.  then  paid  an  installment,  due, 
stating  that  he  paid  it  as  surety, 
and  claimed  right  of  subrogation 
to  the  e^Ltent  of  the  sum  so  paid. 
This  right  he  set  up  in  this  action. 
Ileldt  tlmt  the  claim  was  unten- 
able, and  plaintiff's  acceptance  of 
the  money  was  not  an  admission 
of  such  claim;  that,  by  the  contract, 
H.  was  bound,  not  simply  as  a 
surety,  or  to  pay  when  furnished 
with  money  by  payments  upon  the 
bond  and  mortgage  assigned  to 
him,  or  to  carry  tlie  debt  until 
they  became  due,  but  to  pay  and 
discharge  plaintiff's  bond  and  mort 
gage  absolutely  and  independent 
of  the  assigned  securities  ;  that  he 
lost  his  right  to  rescind  the  con- 
tract by  seeking  to  enforce  it  after 
knowledge  of  the  fraud,  and  had 
no  equities  entitling  him  to  subro- 
gation. Id, 

27.  Plaintiff  was  lessee  of  a  store  for 
the  term  of  five  years  at  an  annual 
rental,  payable  quarterly  ;  he  also 
owned  a  one-half  interest  in  the 
stock  of  goods  therein .  Defendant 
agreed  to  sell  to  plaintiff  certain 
property,  to  receive  in  part  pay- 
ment said  half  interest  and  the 
possession  of  the  store,  and  to  pay 
the  rent  for  the  unexpired  term 
(then  about  fourteen  months).  In  ac- 
cordance therewith  defendant  was 
put  into  possession  and  carried  on 
business  for  about  three  months, 
paying  rent  for  that  time,  he  then 
sold  out  and  made  no  further  pay- 
ment. In  an  action  to  recover  the 
sums  unpaid,  Jield,  that  the  agree- 
ment was  not  within  the  statute  of 
frauds ;  and  that  plaintiff  was  en- 
titled to  recover.     Smart  v.  Smart, 

559 

Contract  toitJi   railroad  com- 

pany  releoHng  it  from  lUfJbility  for 
negligence  of  employes,  construction 
of 

See  Wilson  v.  JV.  F.  C.  cC  //.  R, 
R,  B,  Co.  87 


Agreement  of  Ufe  insurance 

companies  to  pay  agent  commissions  on 
renetoal^  or  a  gross  sum  in  lieu  thereof 
is  terminated  by  dissolution  of  com- 
pany. 

See  Hepburn  v.  Montgomery.  (Mem.) 

617 

CONTRIBUTION. 

1.  Where  one  of  several  accommoda- 
tion makers  of  a  joint  and  several 
promissory  note  paid  the  same, 
and  subsequently  transferred  and. 
delivered  it  for  a  valuable  con- 
sideration to  a  third  person,  /leld, 
that,  although  the  note,  as  an  obli- 
gation,  was  extinguished    by  the 

Eayment,  yet  it  remained  in  the 
ands  of  the  maker,  who  paid  it, 
the  evidence  of  his  right  to  con- 
tribution from  his  co-sureties ;  and 
that  the  delivery  raised  a  legal 
presumption  of  an  intent  to  pass, 
and  did  pass  this  right  to  the 
transferee.     DiUenbeck  v.  Dygert, 

803 

2.  Also  licldf  the  facts  that  the  trans- 
feree paid  the  full  face  of  the  note, 
not  merly  the  amount  ^ne  for  con- 
tribution, that  the  transferrer  paid 
the  full  interest  for  several  years, 
and  that  upon  his  failure  the 
transferee  proved  the  note  for  its 
full  amount  against  him  in  bank- 
ruptcy, and  received  and  credited 
a  dividend  thereon,  were  none  of 
them  inconsistent  with  an  intent, 
deducible  from  the  bare  transfer 
to  assign  and  pass  the  right  of 
contribution.  Id, 

3.  It  seems  the  effect  of  the  delivery 
as  passing  the  right  of  contribu- 
tion would  not  be  defeated  by  the 
fact  that  the  parties  thereto  sup- 
posed at  the  lime  that  the  note 
remained  a  valid  and  subsisting 
obligation  against  all  the  makers, 
and  that  the  intent  was  to  transfer 
it  as  such.  Id, 


CONVERSION. 

M.  held  a  mortgage  on  real 

estate,  on  which  was  a  planing  mill. 
The  mortgagor  put  him  in  possession^ 
find  executed  to  him  a  bill  of  sale  of 
personal  property,  not  including  cer- 
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tain  machinei*y  wJiich  tfie  parties  con- 
itidered  an  part  of  the  realty.  M. 
foi'ecloned  his  mortgage,  hid  in  the 
reed  estate,  and  subatquently  executed 
to  plaintiff  a  cluUtel  mortgage  on  the 
machinery.  Defendant  purchased  the 
real  estate  on  fo7-eclosure  of  prior 
moi'tgoge  held  by  him.  In  action  for 
conversion  of  machinery  held^  if  it 
U)as  part  of  realty  plaintiff" s  title  vas 
cut  off  by  defendant's  foreclosure  ;  if 
it  u>as  personal  property  M^  had  no 
title,  and  his  chattel  mortgage  con- 
veyed none. 
/See  Helseyy,  Lyon,  (Man.)       629 


CORPORATIONS, 

1.  The  plea  of  ultra  vires  will  not,  as 
a  f^reneral  rule,  prevail,  wbetlier 
interposed  for  or  against  a  corpora- 
tion, wben  it  will  not  advance 
justice  but  will  accomplish  a  legal 
wrong.  Rider  Life  Raft  Co,  v. 
RoacJi.  878 

2.  In  the  absence  of  proof  showing 
a  want  of  authority  on  the  part  of 
a  corporation  in  making  a  con- 
tract,  or  of  a  violation  of  its  char- 
ter,  a  claim  tbat  the  contract  is 
uUra  vires  will  not  be  upheld ; 
every  presumption  is  to  the  con- 
trary. Id. 

8.  As  to  whether  a  plea  of  ultra  tires 
can  be  interposed  against  a  cor- 
poration by  one  who  bas  contracted 
with  it,  qucsre.  Id. 

4.  A  contract  was  entered  into  be- 
tween defendants  jointly  as  par- 
ties of  the  first  part,  and  plaintiff 
and  all  its  stockholders,  Individ- 
ually,  as  parties  of  tbe  second  part, 
it  being  executed  by  plaintiflTs 
president  on  its  bebalf,  by  which 
the  parties  of  tbe  second  part 
agreed  to  give  defendants  three- 
eighths  of  plaintiff's  capital  stock, 
and  two  of  its  trustees  were  to  re- 
sign, defendants  to  take  their 
places.  Defendants  agreed  to  pro- 
mote the  interests  of  the  company, 
to  furnish  the  means  necessary  for 
carrying  on  its  business,  of  which 
they  were  to  have  the  entire  con- 
trol,  and  to  make  up  accounts  and 
divide  profits  every   six  months. 


In  an  action  to  compel  an  account- 
ing for  and  payment  of  profits, 
held,  in  tbe  absence  of  proof  to  the 
contrary,  tbe  presumption  was  that 
tbe  contract  was  authorized  by  the 
proper  officers  of  the  company,  and 
was  entered  into  for  its  benefit  and 
advantage  ;  also  that  it  had  power 
to  make  the  same.  Id. 

5.  Also  7ield,  that  as  the  contract  was 
joint,  one  of  the  defendants  was 
liable  for  moneys  received  under 
it  by  his  co-defendant  and  not  ac- 
counted for ;  and  this,  althoagh 
the  latter  was  treasurer  of  tbe 
company.  Id. 

See  Insurance  (Firb). 
Insurance  (Marine). 
Manufact^uring  Corporations. 
Railroad  Corporations.     • 
Religious  Societies. 
Stock  Exchange. 
Water- Works  Companies 


COSTS. 

1.  An  order  of  General  Term  revers- 
ing, with  costs,  an  order  denying  a 
motion  to  punish  a  defendant  for 
alleged  contempt  in  violating  an 
injunction,  and  remitting  the  mau 
ter  to  tbe  court  below  to  proceed 
against  defendant,  is  not  review, 
able  here,  even  so  far  as  it  awards 
costs.     Crosby  v.  Stepluin.  606 

2.  Where  costs  are  awarded  by  an 
order,  and  depend  upon  the  con- 
clusion reachea  upon  the  merits  of 
the  motion,  and  this  court  has  no 
jurisdiction  to  review  the  subject- 
matter  of  the  order,  it  may  not  re- 
view the  question  as  to  the  pro. 
priety  of  the  award  of  costs.      Id. 

3.  The  rule  that  questions  of  cost  in 
legal  actions  and  proceedings  are 
reviewable  here  whenever  legiti- 
mately before  the  court,  unless  the 
allowance  was  discretionary,  do-sa 
not  apply,  when,  in  order  to  de- 
termine whether  costs  were  prop- 
erly allowed  or  not,  it  is  necessary 
to  review  matters  over  which  the 
court  has  no  jurisdiction.  Id. 

4.  In  any  event  to  entitle  a  party  to 
review  the  portion   of   an   order 
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.  awarding  costs,  the  notice  of  ap- 
peal should  state  specifically  that 
it  is  from  such  part  of  tlie  order. 

Id. 

Where  plaintiff  loas  u nsuccess 

ful  on  appeal  in  equity/  action,  and 
io<w  properly  chargeable  toUh  coHs. 
and  some  of  tJie  defend/mts  nlno  failed 
on  appeal  as  against  a  co-defendant^ 
ordered  tJiftt  plaintiff  pay  costs  directly 
to  successful  defendant. 

See  M.  db  T,  NaJt.  Bank  v.  Mayor,  etc. 

355 


CRIMINAL  TRIAL. 

1.  Upon  trial  of  an  indictment  for 
murder,  wherein  insanity  was  set 
up  as  a  defense,  a  witness  for  de- 
fendant, who  had  testified  as  to, 
and  gave  the  details  of  an  inter- 
view  with  him  on  the  same  eveu- 
iug,  and  a  short  time  prior  to  the 
homicide,  was  asked :  "  Were  his 
acts  at  eight  o'clock  that  night 
xatioual  or  irrational  ?  "  This  was 
objected  to,  and  objection  sus- 
tained. Held  error.  People  v. 
Conroy.  62 

2.  It  seems  that  to  render  the  opinion 
of  one  not  an  expert  competent  in 
such  a  case,  it  must  be  limited  to 
his  conclusion  from  the  specific 
facts  his  testimony  discloses.    Id, 

8.  R  seems,  that  on  the  trial  of  an  in- 
dictment for  iiTurder  in  the  first  de- 
gree where  the  homicide  is  charged 
to  have  been  committed  *  *  from  a 
deliberate  and  premeditated  de- 
sign to  effect  the  death  of  the  per- 
son killed"  (Penal  Ck>de,  §  183, 
subd.  1),  while  the  prosecution  is 
required  to  prove  deliberation  and 
premeditation,  and  while  there  is 
no  legal  presumption  arisins:  from 
proof  of  the  mere  commission  of 
the  homicide  by  the  defendant 
which  concludes  the  jury  from 
finding  upon  that  evidence  alone 
that  such  facts  were  not  estab- 
lished, yet  they  may  be  inferred 
from  the  perpetration  of  the  act, 
and  the  jury  are  authorized  to  find 
them  unless  the  circumstances  sur- 
rounding the  homicide  clearly  re- 
pel the  idea  of  deliberation  and 
premeditation.  Id, 


4.  In  capital  as  well  as  in  other  cases 
in  which  intent  is  made  an  element 
in  determining  the  character  of 
the  act,  where  the  result  produced 
is  the  natural  and  necessary  result 
of  the  act,  the  jury  has  the  right 
to  find  from  the  result  the  intention 
to  effect  it,  unless  the  act  was  done 
under  circumstances  precluding 
the  existence  of  such  an  intent.  Id. 

5.  Upon  the  trial  of  such  an  indict- 
ment the  testimony  tended  to  show 
that  the  defendant,  knowing  tht) 
location  of  the  deceased,  drew  a 
pistol  from  his  pocket,  with  some 
difficulty,  as  it  caught  in  the  lin- 
ing, and,  spite  of  the  appeals  of 
another  person  not  to  fire,  turned 
toward  the  deceased,  pointed  the 
pistol  in  his  direction  and  fired, 
causing  his  death.  Held,  that  the 
evidence  was  sufficient  to  authorize 
the  jury  to  find  premeditated  and 
deliberate  design  to  cause  the  death; 
and  this,  although  no  motive  for 
the  killing  was  shown.  Id, 

6.  To  authorize  the  inference  of  pre- 
meditation and  deliberation  in  such 
a  case  the  lapse  of  any  special 
period  of  time  is  not  required, 
but  such  an  inference  is  justified 
from  proof  of  the  commission  of 
an  act  which  naturally  would  and 
does  produce  death,  under  circum> 
stances  showing  that  the  perpe- 
trator was  not  disturbed  by  sud- 
den and  uncontrollable  emotion 
excited  by  an  unexpected  and  ob- 
servable cause,  and  where  he  was 
at  the  time  in  the  possession  of  his 
usual  faculties.  Id, 

7.  Defendant,  with  her  husband 
and  another,  was  indicted  foB  for- 
gery in  the  third  degree,  in  raising 
a  check.  It  appeared  on  the  trial 
that  defendant  suggested  the  idea 
and  went  alone  to  a  store  where 
she  procured  a  check  for  $0.  upon 
the  representation  that  she  desired 
to  send  the  money  that  evening  to 
her  sister  or  mother  in  Philadel- 
phia, and  she  could  not  obtain  an 
order  at  the  post-office,  as  it  was 
closed.  This  check  she  delivered 
to  her  husband,  who  in  her  pres- 
ence, erased  with  an  acid  the  name 
of  the  payee  and  the  amount.  Sub- 
sequently, when  it  did  not  appear 
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tbat  slie  was  pre8f>nt,  tlie  check 
was  filled  in  for  the  Bum  of  $165.- 
50,  the  money  was  obtained  there- 
on,  and  $74  of  that  sum  paid  to  de- 
fendant Held,  that  the  evidence 
was  sufficient  to  authorize  a  finding 
that  defendant's  participation  in 
the  affair  was  voluntary  and  under 
no  coercion  from  her  husband  ;  and 
also,  was  sufficient  to  justify  a  con- 
viction  of  defendant  as  a  principal, 
not  simply  as  an  accessory  before 
the  fact.     People  v.   Ryland.     126 

8.  The  proof  as  to  what  occurred 
when  the  plan  was  suggested,  and 
also  after  defendant  returned  with 
the  check,  in  reference  to  the 
alteration  thereof,  was  the  uncor- 
roborated testimony  of  an  accom- 
plice. Ueld,  that  there  was  other 
testimony  tending  "to  connect  the 
defendant  with  the  commission  of 
the  crime,'*  sufficient  to  meet  the 
requirement  of  the  Code  of  Crimi- 
nal Procedure  (§  399),  prohibiting 
a  conviction  on  the  uncorroborated 
testimony  of  an  accomplice.        Id, 

9.  Defendant,  an  attorney,  appeared 
for  the  complainant  on  the  ex- 
amination of  J.,  who  had  been 
arrested  on  a  warrant  Issued  by  a 
justice  of  the  peace.  J.  was  dis- 
charged. Afterward  defendant 
wrote  a  letter  to  C,  the  father  of 
J.,  to  whom  he  had  represented 
that  he  was  deputy  district  attor- 
ney. The  letter  purported  to  come 
from  the  district  attorney's  office. 
It  stated  that  there  was  imminent 
danger  of  a  movement  to  indict 
J.  ;  that  it  was  in  the  wr!ter*H 
power  to  arrest  that  movement : 
that  he  had  talked  with  the  dis- 
trict attorney  in  reference  to  the 
matter,  and  had  '*  killed"  it  thus 
far ;  that  he  wanted  to  make  that 
officer  a  present,  and  asked  C.  to 
send  him  $75.  adding:  '*  this  will 
save  you  and  your  folks  some 
trouble  and  ezpen(*e,  as  well  as 
tlie  stink.'*  There  was  in  fact  no 
complaint  before  the  district  attor- 
ney against  J.,  and  that  officer 
knew  nothintr  about  the  matter. 
Upon  an  indictment  under  the 
Penal  Code  (§  558)  for  black- 
mailing, held,  that  the  letter  might 
fairly  be  construed  as  convey- 
ing a  threat  that  an   indictment 


would  be  procured  by  some  one 
against  J.  ;  and  that  a  submission 
thereof  to  the  jury  to  determine 
its  meaning  and  effect  was  proper ; 
also,  that  it  was  immaterial  tliat 
J.  had  been  discharged  by  the 
justice,  as  this  was  not  a  bar  to  an 
indictment ;  nor  was  it  material 
that  no  person  was  proceeding  or 
threatening  to  indict  J.  PeojSe  v, 
Thompson.  313 

10.  On  the  trial  evidence  was  offered 
and  received  under  objection  and  ex- 
ception of  a  conversation  between 
defendant  and  C,  in  which  the 
former  made  statements  similar  to 
those  contained  in  the  letter,  and 
requested  money  to  stop  the  pro- 
ceedings, which  he  claimed  were 
Imminent,  to  indict  J.  Held  no 
error  ;  that  the  testimony  was  ma- 
terial and  proper  as  bearing  upon 
defendant's  intent  in  writing  the 
letter.  Id. 

CUSTOM. 

In  an  action  against  a  hotel  keeper  to 
recover  an  alleged  agreed  compen- 
sation  for  services  as  hostler,  de- 
fendant claimed  to  set  off  moneys 
received  by  plaintiff  as  gratuities  or 
'*  scale  moneys,"  and  offered  to 
show  that  it  was  the  universal  ean- 
tom  at  hotels  to  consider  scale 
money  as  part  of  the  compensation 
of  the  hostlers.  This  was  objected 
to,  and  excluded.  ^Ileld  error.  Jons- 
son  V.  Thompson,  642 

When  it  may  not  be  resorted  to 

to  vary  or  modify  contract. ' 
See  U.  T,  Go.  v.  WhUon,  173 

When  it  may  he  resorted  to,  to 

I  explain  terms,  in  policy  of  fire  insur- 
ance. 
See  Barnum  v,  M.  F.  Ins.  Co.    188 


DAMAGES. 

Plaintiffs'  complaint  alleged  in  sub- 
stance that  they  were  owners  as 
tenants  in  common  of  certain  real 
estate,  which  one  of  their  number 
desired  to  purchase,  and  the  others 
had  agreed  to  convey  their  inter- 
ests to  him  :  that  defendant,  an 
I      attorney,    upon  being  consulted. 
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willfully,  corruptly  and  franda- 
lently  and  to  ioduce  them  to  in- 
stitute and  maintain  a  useleBS  and 
ezpenBive  suit,  that  he  might  re- 
ceive the  fees,  advised  them  that 
they  were  not  competent  to  con- 
vey, and  that  the  best  way  to  ac- 
complish the  object  was  by  parti- 
tion suit,  which  advice  plaintiffs 
followed,  and  were  inconsequence 
compelled  to  pay  a  large  sum  for 
costs  and  expenses.  Judgment 
was  asked  for  the  amount  paid  and 
for  treble  damages,  which  were 
allowed.  Held  error ;  but  thai 
while  the  complaint  stated  a  cause 
of  action  under  the  statute  (2  H.  S. 
287,  §  68)  makins:  an  attorney 
guilty  of  deceit  liable  for  treble 
damages,  which  cause  of  action 
was  not  established ;  it  also  stated 
one  for  a  breach  of  professional 
duty  for  which  plainti^s  were  en- 
titled to  recover  the  damages  sus- 
tained.   Looff  V.  Lawton.  478 

Wlun  trial  court  may  amend 

complaint  by  increasing  the  amount 
of  damages  claimed. 

hee  Reed  v.  Mayor,  etc.  (J20 

Defendant   collected    certain 

drafts  for  plaintiff,  but  by  directions 
of  another  and  contrary  to  plaintiffs 
instructions,  applied  proceeds  in  pay- 
ment of  other  paper  Iield  by  defend- 
ant belonging  to  plaintiff.  HeM,  plaint- 
iff was  entitled  to  damages. 

See  Bank  of  A.  v.  M.  If.  Bank. 
(Mem.)  eaO 


DEBTOR  AND  CREDITOR. 

1.  Where,  as  between  themselves, 
two  debtors  stand  toward  each 
other  in  the  relation  of  principal 
and  surety,  and  this  is  known  to 
the  creditor,  he  is  bound  to  respect 
such  relationship,  no  matter  how 
or  when  it  arose,  or  whether  he 
consented  to  it  or  not,  and,  al- 
though by  the  terms  of  the  obli- 
gation held  by  him,  the  real  surety 
occupies  the  position  of  principal. 
Groto  V.  Oarlock.  81 

2.  In  an  action  brought  by  plaintiffs 
as  judgment  creditors  of  the  de- 
fendant R.,  to  have  certain  real  es- 
tate in  which  they  claimed  R.  had 


an  interest  charired  with  the  pay- 
meutof  their  judgment,  the  court 
found  that  R.  being  the  owner  of 
the  land,  by  procurement  of  the  de- 
fendant A.  F.,cou  veyed  it  to  the  wife 
of  the  latter,  by  deed,  reciting  a  con- 
sideration of  $2,300;  that  as  a  fur- 
ther  consideration  it  was  agreed  be- 
tween  R.  and  A.  F.  that  the  former 
should  have  the  use  for  three  years 
of  the  cellar  and  first  floor  of  the 
building  to  be  erected  upon  the 
premises.  It  appeared  that  after 
the  execution  of  the  deed,  and  be^ 
fore  the  recovery  of  plaintiffs' 
judgment,  R.  made  a  general  as- 
signment for  the  benefit  of  his 
creditors.  The  assignee  accepted 
the  trust,  entered  upon  the  per- 
formance of  his  duties,  and  it  ap- 
peared that  the  assignoWs  debts 
greatly  exceeded  his  assets.  Held. 
that  if  R.  was  then  entitled  to  a 
lease,  or  to  any  benefit  in  the  prem- 
ises, the  right  passed  to  the  as. 
signee,  and  plaintiffs  had  no  claim 
which  they  could  enforce  against 
it.    Crouse  v.  Frothingham.      105 

8.  Jl  seems  that  if  such  an  assignee 
refuses,  in  a  proper  case,  to  proceed 
and  get  in  the  assigned  property ,the 
creditors  collectively,  or  one  in  be- 
half of  all  who  may  come  in  and 
join,  may  compel  the  execution 
of  the  trust  in  equity,  ormay  cause 
the  removal  of  the  assignee,  and  the 
appointment  of  another.  Id. 

4.  In  either  case,  however,  a  decree 
for  a  sinirle  debt  would  be  erro- 
neous :  the  decree  must  follow  the 
assignment,  and  the  fruits  of  a  re- 
covery be  distributed  according  to 
Its  terms.  Id, 

5.  A  creditor  of  a  firm  cannot  main- 
tain an  action  upon  an  agreement 
made  with  the  firm,  by  one  not  a 
member,  to  pay  a  portion  —  for 
instance,  one-quarter  —  of  its  in- 
debtedness ;  as  no  one  creditor  can 
show  from  the  contract  that  it  was 
intended  for  his  benefit,  or  covers 
any  part  of  his  debt.  Wheat  v. 
Rice.  296 

0.  A  creditor,  who  has  in  no  way  ac- 
cepted and  adopted  a  promise  by  a 
third  party,  in  a  contract  between 
him  and  the  debtor,  to  pay  the 
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debt,  has  no  legtil  intereet  in  tbe 
promise  which  will  entitle  him  to 
contest  an  action  by  tbe  promisor 
for  a  reformation  of  tbe  contraci 
by  striking  out  tbe  promise  on  tbe 
ground  of  mistake.  Id, 

7.  As  to  what  action  upon  tbe  part 
of  the  creditor,  by  way  of  accept- 
ance or  adoption  of  the  promitje, 
will  give  him  a  right  to  interfere 
and  be  beard  in  such  an  action, 
qucere.  Id. 


DECEIT. 

The  provision  of  tbe  Revised  Statutes 
(2  R.  S.  287.  §  68),  making  an  at- 
torney  **  who  shall  be  guilty  of 
any  deceit  or  collusion,  »  »  * 
with  intent  to  deceive  the  court  or 
any  party,"  liable  for  treble  dam- 
ages, has  reference  to  a  suit  pend- 
ing, and  does  not  include  a  transac- 
tion between  an  attorney  and  bis 
client  before  proceedings  have 
been  commenc^  or  an  action 
brought.     Looffv,  Latdon,        478 

DEED. 

1.  Where  a  question  in  an  action 
was  as  to  the  delivery  of  a  trust 
deed,  and  the  uncontroverted  evi- 
dence was  sufficient  to  eRtablish 
presumptively  tbe  delivery,  bo  that 
it  could  be  overthrown  only  by 
affirmative  evidence, — /ZipW,  that 
tbe  fact  that  the  testimony  of 
other  witnesses  who  swore  posi- 
tively to  the  delivery  was  im- 
peached, and  was  discredited  by 
the  court  did  not  authorize  the 
court  to  infer  affirmatively,  the 
contrary  of  what  was  so  testified 
to,  and  did  not  supply  the  want 
of. affirmative  proof  to  meet  tbe 
uncontroverted  evidence.  Wal- 
lace V.  Berdell,  13 

2.  It  was  proved  in  this  action  that 
in  1862  a  trust  deed  was  duly  and 
jointly  executed  and  acknowledged 
by  the  grantor  and  grantee.  It 
was  attested,  as  a  subscribing  wit- 
ness, by  the  commissioner  who 
took  the  acknowledgment ;  the 
attestation  clause  stating  that  it 
was  .si/]^ned,  sealed  and  delivered  in 
his  presence.   It  contained  a  clause 


whereby  tbe  grantee  declared  that 
be  accepted  tbe  trusts  and  cove- 
nanted faithfullv  to  perform  them. 
On  the  same  oay  an  agreement 
was  executed  between  the  grantor 
and  grantee,  which  recited  that 
the  former  had,  by  deed  bearing 
even  date  therewith,  conveyed  to 
the  latter  one  of  tbe  parcels  of 
land  described  in  the  trust  deed, 
and  bad  also  transferred  to  him 
certain  stocks  ;  these  the  grantc^e 
covenanted  to  sell  and  with  the 
proceeds  pay  and  satisfy  a  mort- 
gage on  the  property.  In  1867  the 
trustee  died.  In  1876  the  trust 
deed  was  found  in  the  ponsession 
of  one  of  the  beneficiaries  under 
it.  The  grantor  and  the  benefi- 
ciaries testified  that  the  deed  was 
in  fact  delivered,  but  evidence  was 
given  impeaching  the  testimony  of 
the  former  and  the  latter  were  dib- 
credited  by  the  court  because  of 
interest  and  omission  to  assert 
their  rights  until  the  grantor  be- 
came involved.  No  other  evidence 
was  given  as  to  delivery.  Held^ 
that  the  uncontroverted  facts  es- 
tablished clearly  a  sufficient  deliv- 
ery; and  that  a  finding  to  the  con- 
trary was  unauthorized.  Id, 

3.  It  seems,  that  a  deed  once  deliv- 
ered  is  not  invalidated  by  the  fact 
that  it  remains  in  the  possession 
of  the  grantor.  Id, 

4.  It  seems,  also,  that  if  both  parties 
to  a  deed,  apparently  designed  as 
a  voluntary  settlement,  be  present, 
and  the  usual  formalities  of  exe- 
cution take  place,  and  to  hU  ap- 
pearance the  contract  is  consum- 
mated without  any  conditions  or 
qualifications  annexed,  it  is  a  com- 
plete and  valid  deed  although  left 
in  the  custody  of  the  grantor.    Id. 

5.  Where  a  trust  deed  is  actually  de- 
livered to  the  grantee  the  rights 
of  the  eesttiis  que  trustent  attach, 
and  the  effect  of  the  delivery  can- 
not be  impaired  by  any  mental 
reservation  on  the  part  of  tbe 
grantor,  or  oral  condition,  repug- 
nant to  the  terms  of  the  deed,  at- 
tached to  the  delivery.  Id, 

6.  It  is  not  competent,  therefore,  to 
show,  for  the  purpose  of  defeating 
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those  rights,  that  the  delivery  was 
with  intent  thnt  the  deed  should  not 
take  effect  unless  again  delivered, 
or  unless  the  grantor  afterward 
determined  that  it  should  take 
effect,  or  upon  any  other  contin- 
gency contrary  to  the  terms  of  the 
instrument.  Td. 

7.  80,  also,  after  such  a  deed  once 
takes  effect  it  is  irrevocable,  and 
its  operation  cannot  be  affected  by 
any  subsequent  act  of  the  grantor 
in  exercising  control  over  the  prop- 
erty conveyed,  or  omission  on  tlie 
part  of  the  trustee  to  perform  the 
duties  of  the  trust.  Id, 

8.  In  January,  1853,  B.,  bemg  the 
owner  of  certain  real  estate,  en- 
tered into  a  contract  with  a  corpo- 
ration, the  **  Washington  Ceme- 
tery," by  the  terms  of  which,  in 
conKtderation  of  $10  and  the  *  *  prem- 
ises" thereinafter  stated,  B. 
**  granted,  sold  "  and  "  conveyed  "  to 
said  corporation  *'  and  assigns  for- 
ever" the  said  real  estate.  The 
"  premises  "  referred  to  in  the  con- 
sideration clause  were  declared  to 
be  among  others,  that  the  corpora- 
tion shall  pay  to  B.,  or  his  assigns, 
during  his  life,  or  to  '*  his  assigns 

*  ♦  *  heirs,  legatees,  executors 
or  administrators  after  his  de- 
cease,"  a  specified  sum  for  each  lot 
sold  by  the  corporation  as  a  burial 
place,  which  sales  were  limited  to 
a  fixed  rate ;  B.  to  be  "  entitled  to 
the  grass,  wood,  timber  and  other 
produce  of  the  soil  of  all  parts  of 
said  land  which  may  remain  unsold 

*  *  *  until  all  such  land  shall 
be  sold  in  lots  as  aforesaid,  and 
have  interments  therein.'*  In  case 
of  non-ful611ment  by  the  corpora- 
tion of , any  of  the  **  premises,"  it 
was  declared  that  the  right  of  soil 
of  all  lots  unsold  shall  revert  to  B., 
his  heirs,  etc.,  such  reversion,  how- 
ever, not  to  prejudice  the  right  of 
the  corporation  to  sell,  in  conform- 
ity with  the  "  premises."  Follow- 
ing this  was  an  habendum  clause 
by  which  the  corporation  was  '•  to 
liave  and  to  hold  the  »  ♦  ♦  above- 
described  premises  with  the  appur- 
tenances ♦  »  *  forever,  in  con- 
formity to  the  premises"  therein- 
before stated.  Then  followed  a 
covenant  on  the  part  of  B.  to  the 
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effect  that  the  corporation  shall 
quietly  "possess  and  enjoy"  the 
said  land  '*  subject  and  in  conform- 
ity to  the  *  premises '  *  *  *  staled 
and  agreed  upon."  The  said  cor- 
poration never  sold  any  lots  as  con- 
templated,  and  no  portion  of  the 
lands  was  used  for  cemetery 
parposes.  B.  until  his  death  and 
thereafter  his  heirs,  continued  in 
possession  of  the  land,  cultivating 
and  using  the  same  for  agricul- 
tural purposes  until  March,  1880, 
when  defendant,  who  claimed  un- 
der a  conveyance  upon  sale  on  exe- 
cution  against  said  corporation, 
took  possession,  excluding  B.'s heirs 
therefrom.  In  an  action  of  eject- 
ment by  said  heirs, /i«^,  that  whills 
the  agreement  contained  express 
and  technical  terms  conveying  the 
fee,  yet  it  appeared  by  the  whole 
thereof,  that  this  was  intended  to 
be  merely  conditional ;  that  the 
conditions  are  not  subsequent,  but 
upon  their  performance  the  gran- 
tee's right  depends  ;  and,  as  there 
had  been  no  performance,  the  cor- 
poration had  no  interest  which 
could  be  taken  on  execution  ;  that 
defendant  therefore  acquired  no 
title  and  plaintiffs  were  entitled  to 
recover.     Bennett  v.  Culver,      250 

9.  The  owners  of  a  farm  conveyed 
to  a  railroad  company  a  portion 
thereof  upon  which  it  built  a  depot 
and  water-tanks.  The  grantors  also 
conveyed  "the  right  to  draw  water 
from  any  springs  or  streams  on 
their  premises"  for  the  purpose  of 
supplying  the  depot  and  water  sta- 
tion, **by  means  of  pipes  or  other 
suitable  device  in  a  proper  manner, 
with  full  right  of  ingress  and 
egress  for  the  purpose  of  laying 
and  repairing  said  pipes  or  the 
device  and  the  tanks  connected 
therewith;"  reserviuff,  however,  to 
the  grantors  the  right  of  drawing 
from  such  pipes  or  other  device  so 
much  of  the  water  as  was  not 
needed  for  supplyins:  said  depot 
and  water  station.  In  case  there 
was  no  surplus  at  any  time,  the 
grantee  was  given  the  right  to 
shut  off"  the  communication  of  the 
grantors  "  from  said  pipes  or  other 
device."  The  railroad  company 
constructed,  with  the  assent  of 
the  grantors,  a  dam  across  a  stream 
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ranning  through  said  farm,  and 
took  watHr  from  the  reservoir  so 
formed  through  a  wooden  conduit. 
The  grantora  erected  a  hotel  upon 
another  portion  of  their  farm, 
which  was  supplied  wiili  water 
through  a  half-ioch  pipe  connected 
with  said  conduit.  Said  grantors 
subsequently  conveyed  the  hotel 
property  by  deed,  which  also  con- 
veyed "  all  the  right,  title  and  priv- 
ilege to  and  of  all  of  the  water 
now  used  on  said  premines/*  or  to 
which  the  grantors  "  may  be  en- 
titled to  by  use,  occupation,  reser- 
vation or  agreement"  with  said 
railroad  company,  *'or  otherwise 
as  appurtenant  to  said  premises." 
Said  grantors  thereafter  granted  to 
other  persons  rights  to  use  portions 
of  such  surplus  waters.  In  an  ac- 
tion by  plaintiff,  to  whom  the  hotel 
property  and  appurtenances  had 
been  conveyed,  to  restrain  defend- 
ants from  using  any  of  the  surplus 
water,  held,  that  the  deed  of  the 
hotel  property  did  not  convey  all 
the  surplus  water,  but  only  so 
much  thereof  as  will  pass  through 
a  half-inch  pipe ;  but  that  plaint- 
ifTa  title  to  so  much  of  the  surplus 
was  prior  to  the  right  of  any  others, 
so  that  in  case  of  any  deficiency 
he  was  entitled  to  his  supply  be- 
fore any  of  the  grantees  of  such 
surplus  were  entitled  to  draw. 
Read  v.  ErU  R.  Go,  341 

10.  The  dam  erected  by  the  said 
railroad  company  was  carried  away 
and  was  not  rebuilt,  but  water 
was  drawn  directly  from  the  stream. 
Held,  that  no  duty  was  imposed 
upon  said  company  either  by  its 
deed  or   by   the  fact   that   it  had 

■  erected  the  dam  for  its  own  con- 
venience to  maintain  it  for  the  bene- 
fit of  the  grantors  or  their  assigns  ; 
also  that  the  company  was  not 
confined  to  the  use  of  so  much 
water  as  was  required  by  it  at  the 
time  of  the  grant  for  the  purposes 
specified,  or  to  the  particular 
method  of  exercising  its  right  first 
adopted.  Id. 

11.  R.,  plaintifTs  devisor,  and  W. 
owned  certain  lauds  known  as  lots 
33  and  53  as  joint  tenants  ;  they 
executed  a  durabln  lenan  of  a  por- 
tion thereof ,  and  conveyed  a  por- 


tion to  P.  Thereafter  W.  executed 
to  H.  a  conveyance  of  his  interest 
in  the  lease  and  the  laud  therein 
described.  R.  at  the  same  time 
executed  and  delivered  a  convey, 
ance  to  W.  of  an  equal  individual 
moiety  of  said  lots,  describing 
them  by  metes  and  bounds,  with 
the  qualification  that  the  same 
were  conveyed  subject  to  the  con- 
veyance to  P.  and  to  the  durable 
lease,  **  which  conveyances,"  the 
description  stated,  **  and  the  lands 
therein  conveyed,  are  excepted  and 
reserved  from  this  conveyance." 
Held,  that  conceding  the  qualifi- 
cation to  be  inoperative  as  an  ex- 
ception,  it  was  significant  as  bearing 
upon  the  intent  of  the  parties,  and 
with  the  other  circumstancen 
showed  clearly  the  intent  was  to 
vest  in  R.  the  exclusive  title  to  the 
premises  covered  by  the  lease,  and 
in  W.  title  to  the  residue.  Putnam 
V.  Stewart,  411 

12.  The  rule  governing  controverslea 
between  grantor  and  grantee,  by 
which  the  language  of  a  convey- 
ance is  required  to  be  taken  mont 
strongly  against  the  grantor,  haa 
no  application  when  the  dispute 
occurs  between  parties  clairaini? 
under  the  same  conveyance.  Cole- 
mar^  V.  Beach.  545 

13.  If  it  is  the  clear  intent  of  the 
grantor  that  apparently  inconsist- 
ent provisions  of  a  conveyance  shal  1 
all  stand,  such  limitations  upon 
and  interpretations  of  the  literal 
signification  of  the  language  used 
will  be  imposed  as  will  give  effect 
if  possible  to  all  of  the  provisions. 

Id. 

14.  De  P.  executed  to  the  wife  of  his 
son  a  deed  containing  words  suf- 
ficient  and  appropriate  to  convey 
an  absolute  fee.  The  deed,  how. 
ever,  declared  that  it  was  made  by 
way  of  advancement  to  be  charged 
against  the  share  of  the  son  in  the 
grantor's  estate,  and  to  enable  the 
grantee  to  sell  and  convey  in  fee. 
simple  if  she  should  desire  so  to 
do.  It  also  contained  a  covenant 
upon  the  part  of  tlie  grantee,  tlikt 
upon  sale  by  her  she  should  cause 
the  proceeds  to  be  properly  in- 
vested,   and  at    her    decease    the 
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premlfiefl,  or  the  principal  only  re- 
alized from  a  sale,  Hbould  be  con- 
veyed to  tUe  issue  of  ber  marriage 
witli  the  grantor's  Hon  living  at  the 
time  of  her  deceatie  or  their  legal 
representatives.  The  grantee  died 
without  having  sold  the  real  estate 
BO  conveyed,  but  leaving  a  will  by 
which  she  devised  the  same  to  her 
son,  with  power  to  her  executor  to 
sell  and  convey.  In  an  action  to 
compel  specific  performance  of  a 
contract  to  purchase  said  real  estate 
plaintiff  claimed  under  a  convey- 
ance from  said  executor,  Iield,  that 
under  said  deed  the  grantee  took 
only  a  life  estate,  with  remainder 
in  fee  to  the  isHueof  her  marriage, 
and  with  power  in  the  grantee  to 
sell  and  convey  ;  that  said  power 
was  general  but  neither  imperative 
nor  beneficial,  it  being  simply  in 
trust  to  be  exercised  in  the  dlscre. 
tion  of  the  donee  ;  that  said  power 
could  not  be  delegated,  but  it  and 
the  trust  connected  therewith  ter- 
minated with  the  death  of  said  do- 
nee, and  thereupon  the  real  estate 
went  to  the  remainderman ;  and 
that  therefore  plaintiff's  title  was 
defective  and  j  ustified  defendant  in 
refusing  to  accept  the  conveyance. 

Id, 


DEFENSES. 

1.  To  sustain  a  defense  of  defect  of 
title  in  an  action  to  compel  the 
performance  of  a  contract  for  the 
purchase  of  land,  there  must  be  at 
least  a  reasonable  doubt  as  to  the 
vendor's  title,  such  as  affects  its 
value  and  would  interfere  with  a 
sale  of  the  land  to  a  reasonable 
purchaser.     Hellrcigel  v.  Manning. 

50 

2.  A  sheriff  and  his  indemnitors,  sued 
for  trespass  in  levying  upon  per- 
sonal property,  the  legal  title  to 
which  is  in  plaintiff,  under  an  exe- 
cution against  the  person  from 
whom  plaintiff  acquired  title,  may 
not  attack  the  transfer  for  fraud 
without  proving  a  judgment 
against  the  transferer.  MeKinley 
V.  Bowe.  93 

o.  While  a  municipal  corporation 
may  not  be  held  liable  for  any  de- 


fect in  the  original  plan  of  a  side- 
walk, and  while  it  may  adopt  a 
sidewalk  already  constructed,  or 
rebuild  upon  a  new  plan,  and  thus 
secure  to  itself  immunity,  this  must 
be  done  by  proper  corporate  ac- 
tion; and  where  a  change  in  the 
grade  or  slope  has  been  made  ^  by 
the  owner  of  adjoining  premise's 
in  rebuilding,  making  the  sidewalk 
dangerous  for  travel,  an  omission 
on  the  part  of  the  corporation,  after 
notice,  to  take  any  action  in  refer- 
ence to  the  matter  is  not  a  de- 
fense in  an  action  brought  against 
.  it  to  recover  damages  for  inj  uries 
caused  by  the  defect.  Urquhart 
V.  City  of  Ogdenfburgh,  238 

TJififact  that  a  firm  did  busi- 
ness under  a  firm  name  wherein  "  <fe 
Go."  was  used,  altliough  representing 
no  actual  partner,  in  violation  of  the 
statute  {Chap.  281,  lAim  of  1833),  no 
defense  to  action  on  bond  given  to  tlie 
firm  when  the  facta  were  known  to 
obligor  when  they  executed  bond. 

SeeGayy.  Seibold.  472 

DELIVERY. 

Of  deed,   what  sufficient  evi- 
dence of, 
l^  Wallace  v.  BerdeU.  18 


DEVISE. 

A  devise  in  trust  to  receive  and  ap- 
ply rents  and  profits  during  the 
lives  of  more  than  two  bene- 
ficiaries, but  terminable  in  any 
event  upon  the  expiration  of  the 
lives  of  not  more  than  two  per- 
sons who  are  strangers  to  the 
trust,  is  valid.  (Rapallo,  J.,  dis- 
senting.) Crooke  v.  Cotinty  of 
Kingn.  421 

See  Wills. 

DISORDERLY  PERSONS. 

The  common-law  remedy  by  indict- 
ment against  a  person  keeping  a 
bawdy-house  was  not  aboliahed  or 
superseded  by  the  provision  of  the 
Code  of  Criminal  Procedure  a.«»  to 
di.sorderly  persons  (§899).  Pro. 
jOcezrel.  v.  Sadler.  1-K> 
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DIVORCE. 

In  an  action    for  dicoi'ce  a 

miiCuLo^  wliere  judgment  makea  no 
provi/fion  foj' support  of  children,  an 
allowance  inay  he  thereafter  made  on 
motum. 

See    Wasliburn  v.   Catlin.    (Mem,) 


DRAINAGE. 

All  ordor  of  a  County  Court  in  pro- 
ceedings under  the  Drainage  Act 
(Chap.  888,  Laws  of  18G9,  amended 
by  chap.  808»  Laws  of  1871),  as 
amended  in  1881  (Chap.  608,  Laws 
of  1881).  determining  that  a  new 
or  second  assessment  is  necessary 
and  directing  the  same,  is  final 
upon  matters  of  fact,  but  is  ap- 
pealable  to  the  (leueral  Term  of 
the  Supreme  Court,  and  to  this 
court  upon  any  question  of  law 
arising  upon  the  whole  act,  or  upon 
any  proceeding  necessarily  affect- 
ing such  order.     In  re  Stoan,    403 


EASEMENT. 

1.  In  1864  M.  purchased  a  lot  of  de- 
fendant and  took  a  deed  thereof  in 
reliance  upon  a  representation  of 
the  latter,  that  a  strip  of  defend- 
ant's land,  thirty-five  feet  wide, 
adjoining  on  the  south,  was  a 
highway,  and  upon  bis  promise 
that  he  would  open  the  same  as 
such  for  the  use  of  M.,  his  family 
and  assigns,  and  the  public.  In  the 
deed  the  lot  was  described  by  metes 
and  bounds;  no  reference  was 
made  therein  to  any  street  or  to 
any  map.  Plaintiff  also,  in  reliance 
upon  said  representation  and 
promise,  built  a  house  upon  and 
near  tiie  south  bounds  of  the  lot, 
as  was  understood  between  tlie 
parties  during  the  negotiations. 
Defendant  also  sold  lots  to  other 
persons  south  of  and  abutting  on 
said  strip  of  land,  and  soon  after 
the  conveyance,  opened  said  strip 
as  a  street  as  he  had  agreed,  and 
the  same  was  thereafter  used  and 
enjoyed  as  a  street  by  M.,  and  by 
])laiutiff,  his  grantee,  and  by  the 
public  until  1875,  when  defendant 
obstructed    the    entrance    thereto 


and  threatened  to  wholly  close  the 
same.  In  an  action  by  a  grantie 
from  M.  to  restrain  such  obstruc- 
tion, held,  that,  although  the  prom- 
ifle,  while  executory,  could  not 
have  been  enforced,  defendant,  by 
opening  the  street  in  pursuance 
thereof,  appropriated  the  space  as 
a  way  appurtenant  to  the  prem- 
ises, and  he  could  not  subsequently 
recall  the  dedication  ;  also  that 
this  right  of  way  passed  to  plaint- 
iff;  and  this,  although  in  her  deed 
it  was  not  referred  to,  and  the 
word  "appurtenances"  waa  not 
used.  Also  held,  that  plaintiff's 
right  could  be  enforced  by  injunr. 
tion.    Newman  v.  NcUis,  2t?5 

2.  The  owners  ot  a  farm  conveyed 
to  a  railroad  company  a  portion 
thereof  upon  which  it  built  a  depot 
and  water-tanks.  The  grantors 
also  conveyed  **the  right  to  draw 
water  from  any  springs  or  streams 
on  their  premises  "  for  the  purpoEe  • 
of  supplying  the  depot  and  water 
station,  "  by  means  of  pipes  or 
other  suitable  device  in  a  proper 
manner,  with  full  right  of  ingress 
and  egress  for  the  purpose  of  lay- 
ing and  repairing  said  pipes  or  the 
device  and  the  tanks  connected, 
therewitii  ;"  reserving,  however, 
to  the  grantors  the  right  of  draw- 
ing from  such  ))ipe8  or  other  device 
BO  much  of  the  water  as  was  not 
needed  for  supplying  said  depot 
and  water  statiim.  In  case  there 
was  no  surplus  at  any  time,  the 
grantee  was  given  the  right  to 
shut  off  the  communication  of  the 
grantors  "  from  said  pipes  or  other 
device."  The  railroad  company 
constructed,  with  the  assent  of  the 
grantors,  a  dam  across  a  stream 
running  through  said  farm,  and 
took  water  from  the  reservoir  so 
formed  through  a  wooden  conduit. 
The  grantors  erected  a  hotel  upon 
another  portion  of  their  farm, 
which  was  supplied  with  water 
through  a  half-inch  pipe  connected 
with  said  conduit.  Said  grantors 
subsequently  conveyed  the  hotel 
property  by  deed,  which  alpo  con- 
veyed "all  the  right,  title  and 
privilege  to  and  of  all  of  the  water 
now  used  on  said  premises,"  or  to 
wliich  the  grantors  "may  be  enti- 
tled to  by  use,  occupation,  reaerva- 
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tion  or  agreement"  with  said  rail- 
road companj,  *'  or  otherwise  as 
appartenant  to  said  premises." 
Said  grantors  tliereaf ter  granted  to 
otlier  persons  riglits  to  ase  por- 
tions of  such  surplus  waters.  In 
an  action  by  plaiutitf,  to  whom  tLe 
hotel  property  and  appurtenances 
had  been  conveyed,  to  restrain  de- 
fendants from  using  any  of  the 
surplus  water,  held,  iliat  the  deed 
of  the  hotel  property  did  not  con- 
vey all  the  surplus  water,  but  only 
so  much  thereof  as  will  pass 
through  a  half-inch  pipe  ;  but 
that  plaintifTs  title  to  so  much  of 
the  surplus  was  prior  to  the  right 
of  any  others,  so  tliat  In  case  of 
any  deficiency  he  was  entitled  to 
his  supply  before  any  of  the  gran- 
tees of  such  surplus  were  entitled 
to  draw.    Read  \ .  Erie  R.  Co,    841 

8.  The  dam  erected  by  the  said  rail- 
road company  was  carried  away 
and  was  not  rebuilt,  but  water  was 
drawn  directly  from  the  stream. 
Ileldy  that  no  duty  was  imposed 
upon  said  company  either  by  itn 
deed  or  by  the  fact  that  it  had 
erected  the  dam  for  its  own  con- 
venience to  maintain  it  for  the 
benetit  of  the  grantors  or  their 
assigns;  also  that  the  company 
was  not  confined  to  the  use  of  so 
much  water  as  was  required  by  it 
at  the  time  of  the  grant  for  the 
purposes  specified,  or  to  the  par- 
ticular method  of  exercising  its 
right  first  adopted.  Id. 

4.  As  to  whether  the  public  can  ac- 
quire by  prescription  an  easement 
to  use  a  private  stream  for  floating 
logs  or  for  any  other  purpose, 
gucere,    Meyer  v.  Phillips,         485 

5.  In  an  action  to  restrain  defendants 
from  floating  saw-logs  in  the  wa- 
ters of  a  stream  running  across 
plaintiff's  land,  it  appeared  that 
for  thirty  years  the  stream  had 
been  so  used  by  a  few  persons,  not 
over  twelve  in  all,  and  generally 
not  more  than  three  or  four  per- 
sons so  used  it  in  any  one  year, 
and  the  user  was  only  for  about 
six  days  in  any  one  year,  and  some 
years  not  more  than  three.  Held, 
that  even  if  an  easement  in  the 
public  could  be  acquired  by  pre- 


scription, such  a   use  as  existed 
here  could  not  confer  such  right. 

Id. 

ELECTION  OP  REMEDIES. 

A  party  entitled  to  rescind  a  contract 
on  the  ground  of  fraud  loses  that 
right  by  bringing  an  action  to  en- 
force the  contract  after  knowledge 
of  the  fraud.    Acer  v.  IIotchki9». 

EQUITY. 

Equity  cannot,  under  any  circum- 
stances, compel  the  performance 
of  a  parol  agreement,  vague  in  its 
terms,  and  standing  upon  testi- 
mony of  the  accuracy  of  which 
the  witness  is  himself  uncertain. 
Grouse  v.  Frothingham.  105 

Verdict  of  jury,   on  vmies  of 

fact  in  equity  cJise,  not  conclusive  on 
court  on  final  liearing. 

See  Learned  v.  TUlotson.  1 

When  a  judgment  creditor, seek- 
ing to  reach  property  which  luis  been, 
replevied  in  suit  against  tlie  debtor, 
may  proceed  in  equity ^  making  ail  tJie 
claimants  parties. 

See  F.  N.  Bank  v.  Dunn.         149 


ESTOPPEL. 

A  judgment  in  rem  of  a  domestic  as 
well  as  a  foreign  court,  where 
jurisdiction  over  the  person  of  a 
party  has  not  been  obtained,  ex- 
cept as  to  his  Interest  in  the  prop- 
erty affected  by  the  judgment,  is 
not  conclusive  or  binding  upon 
him  by  way  of  estoppel  in  another 
action.    Durant  v.  Abendroth.   132 

A  party  accejyting  costs  allowed 

&//  judgment  precludes  himself  from 
appealing. 

See  Carll  v.  Oakley.     {Mem.)      G33 


EVIDENCE. 

1.  An  omission  of  one  of  the  parties 
to  a  transaction  to  answer  a  letter 
written  to  him,  after  the  transac- 
tion, by  the  other  party  thereto, 
giving  the  latter's  version  thereof, 
may  not  be  taken  as  an  admission 
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of  the  truth  of  the  statements  in 
the  letter;  they  are  mere  declara. 
tious  of  the  writer  iu  his  own  be- 
half, which  do  not  demand  an  an- 
swer, and  are  not  admissible  as 
evidence  against  the  person  to 
whom  the  letter  was  sent.  Learned 
V.   Itllulson,  1 

2.  Upon  trial  of  an  indictment  for 
murder,  wherein  insanity  was  set 
up  as  a  defense,  a  witness  for  de- 
fendant, who  had  testified  as  to, 
and  gave  the  details  of  an  inter- 
view with  him  on  the  same  even- 
ing, and  a  short  time  prior  to  the 
homicide,  was  asked  :  "  Were  his 
acts  at  eight  o*c1ock  that  night 
rational  or  irrational  ?  "  This  was 
ubjected  to,  and  objection  sub- 
tained.  Held  error.  People  v. 
Conroy,  G2 

8.  It  seems  that  to  render  the  opinion 
of  one  not  an  expert  competent  iu 
Ruch  a  case,  it  mu8t  be  limited  to 
his  conclusion  from  the  specific 
facts  his  testimony  discloses.      Id. 

4.  Defendants  formerly  were  co- 
partners; defendant  C.  retired  from 
the  firm  and  the  business  wan 
thereafter  continued  by  the  re- 
maining members,  in  the  same 
firm-name.  In  an  action  to  re- 
cover  an  alleged  indebtedness  of 
the  new  firm,  wherein  C.  was 
sought  to  be  charged,  on  the 
ground  that  plaintiffs  assignor  was 
not  notified  and  iiad  no  knowledge 
of  the  change,  the  only  evidence  of 
the  indebtedness  was  the  account 
as  entered  ou  the  ledger  of  the 
new  firm.  This  was  received  under 
objection  and  exception.  Jleldt 
that  the  entries  were  at  most  sim- 
ply the  admissions  of  the  firm  as 
then  constituted  and  were  incom- 
petent as  evidence  against  C. 
PringU  v.  Lev&rich.  181 

5.  For  the  purpose  of  proving  a  dis- 
charge in  bankruptcy,  C.  intro- 
duced in  evidence  a  voluntary 
petition  in  bankruptcy  by  the 
members  of  the  new  firm,  to  which 
was  attached  a  schedule  of  their 
debts;  in  this  was  included  plaint- 
iff's debt,  as  the  amount  claimed 
here.    Held,  that  this  was  not  evi- 


dence against  C.  of  the  amoant  of 
the  indebtedness.  Id. 

6.  The  substance  of  a  contract,  valid 
only  because  in  writing,  cannot  be 
varied  by  parol.     Hill  v.   Blake, 

216 

7.  In  an  action,  upon  the  bond  of  an 
overseer  of  the  poor,  it  appeareil 
that  C,  the  overseer,  held  the  office 
the  term  preceding  that  for  which 
the  bond  was  given.  Plaintiff  gave 

.in  evidence  a  certificate  of  the  lx»ard 
of  town  tLudit,  which,  after  stating 
that  tbey  had  examined  C.'s  ac- 
counts, and  after  stating  the  re- 
ceipts and  disbursements,  added 
that  it  left  "  a  balance  in  his 
hands  amounting  to  $600.97."  De- 
fendants offered  to  show  On  trial 
that  the  members  of  the  board  of 
town  audit  knew,  when  they  made 
the  certificate,  that  the  balance 
stated  as  in  C.*s  hands  was  not  in 
fact  in  his  possession,  but  had  been 
expended  for  his  own  i)urpose8 ; 
this  offer  was  rejected.  Held  er- 
ror; that  if  the  certificate  was 
competent  as  evidence,  as  to  which 
qucRre,  the  testimony  offered  was 
proper  to  impeach  it  Kdlum  v. 
Clark.  300 

8.  Where,  for  the  purpose  of  convey- 
ing the  lessor's  interest  in  real  es- 
tate held  uuder  a  durable  lease,  an 
assignment  was  indorsed  upon  the 
lease,  which  was  referred  to  for  a 
description  of  the  premises,  and  of 
the  interest  conveyed,  and  which 
had  been  duly  recorded,  and  where 
the  county  clerk,  to  whom  the  con- 
veyance  had  been  delivered  for 
record,  recorded  simply  the  assign- 
ment,  accompanying  the  record 
with  a  memorandum  stating  the 
book  and  page  where  the  leaHe  was 
recorded,  —  Held,  that  this  was  a 
sufllcient  compliance  with  the  pro- 
visions of  the  Recording  Act ;  that 
the  memorandum  was  a  legitimate 
exercise  of  the  powers  conferred 
upon  the  recording  oflScer  ;  that  by 
it  and  the  usual  clerk's  certificate 
attached  the  record  of  the  lease 
was  made  part  of  the  record  of  the 
conveyance;  and  that,  therefore, 
the  conveyance  could  be  proved  by 
the  records.    Putnam  v.  Stetoart. 
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9.  To  entitle  a  party,  as  matter  of 
legal  right,  to  put  hypothetical 
queatioDs  to  an  expert  witness,  the 
hypotheBia  must  be  based  upon 
facts  admitted;  or  established  by 
evidence,  or  which,  if  controverted, 
the  jury  might  legitimately  find 
from  the  evidence.  People  v.  Augs- 
hury.  601 

10.  While,  upon  cross-examination  of 
an  expert,  purely  imaginary  or 
abstract  questions,  assuming  facts 
or  theories  for  which  there  is  no 
foundation  in  the  evidence,  may 
be  put  for  the  purpose  of  testing 
the  knowledge  and  competency  of 
the  witness  to  give  an  opinion 
called  out  on  the  direct  examina- 
tion, the  allowance  of  such  ques- 
tions rests  in  the  discretion  of  the 
court,  and  where  this  discretion  is 
fairly  exercised  it  is  not  error  to 
exclude  them.  Id. 

11.  Defendant,  for  the  purpose  of 
clearing  a  portion  of  his  land,  set 
a  fire  thereon  which  spread  on  to 
plaintiff's  land,  and  as  the  evi- 
dence tended  to  show,  that  this 
fire  destroyed  plaintiff's  buildings. 
There  was  evidence  that,  at  the 
time,  the  land  was  very  dry,  and 
the  wind  was  blowing  strong  in  tlie 
direction  of  plaintiff's  land.  Vari- 
ous witnesses  called  by  defendant, 
after  testifying  to  the  circum- 
stances, and  that  they  were  far- 
mers and  accustomed  to  clear  lands, 
were  allowed  to  testify,  under  ob- 
jection and  exception,  that,  in  their 
opinion,  it  was  a  proper  time  to 
Ijurn  a  fallow.  Held  error;  that 
the  subject  of  inquiry  was  not  one 
requiring  or  authorizing  expert 
evidence.  Ferguson  v.  Iluhbell.  507 

12.  The  opinion  of  experts  may  not 
be  received  in  evidence  where  the 
inquiry  is  as  to  a  subject  which 
does  not  require  any  peculiar 
habits  or  study  in  order  to  qualify 
a  man  to  understand  it.  Id. 

13.  It  is  not  sufficient  to  authorize 
such  testimony  that  the  witness 
may  know  more  of,  and  may  bet- 
ter comprehend,  the  subject  than 
the  jury,  but  it  must  relate  to  some 
trade,  profession,  science  or  art, 
in  which    persons  instructed    by 


study  or  experience  may  be  sup- 
posed to  have  more  skill  and 
knowledge  than  jurors  of  average 
intelligence.  Id. 

14.  Where  the  facts  can  be  placed 
before  a  jury,  and  they  are  of  such 
a  nature  that  jurors  generally  are 
just  as  competent  to  form  an 
opinion  in  reference  to, and  to  draw 
inferences  from,  them  as  witnesses, 
the  opinions  of  witnesses  are  not 
competent.  Id. 

15.  It  seems  that  such  evidence 
should  be  received  only  in  cases  of 
necessity.  Id. 

16.  The  authorities  as  to  the  cases 
not  within  the  range  of  expert 
evidence  collated.  Id. 

17.  As  to  whether  it  is  competent,  in 
an  action  upon  a  bill  of  exchange 
against  the  drawer,  for  him  to 
show  by  parol,  Uiat  altliough  he 
signed  his  own  name  without  add. 
ing  the  word  **  agent,"  he  did  in 
fact  sign  and  deliver  it  as  agent 
for  the  drawee,  and  without  intent 
to  become  personally  liable,  and 
that  the  bill  was  discounted  by  the 
payee  with  knowledge,  qucere, 
Herk.  Co.  Nat.  Bank  v.  limL     635 

18.  In  an  action  against  a  hotel 
keeper  to  recover  an  alleged  agreed 
compensation  for  services  as  host- 
ler, defendant  claimed  to  set  off 
moneys  received  by  plaintiff  as 
gratuities  or  "  scale  moneys,"  and 
offered  to  show  that  it  was  the  uni- 
versal custom  at  hotels  to  consider 
scale  money  as  part  of  the  com- 
pt'usation  of  the  hostlers.  This  was 
objected  to  and  excluded.  HeUd 
error.      Jonssonv.  IJiompson.    642 

When  defects  in  record  title  to 

land  may  be  cured  by  parol  evidence. 

See  Hellreigel  v.  Manning.  56 

^y^ien  parol  evidence  com- 
petent to  sJunjD  thftt  party  contracted  a« 
agent,  also  when  custom  may  not  be 
proved  to  alter  contmct. 

See  U.  T.  Go.  v.  Whiton.  172 

When  statements  of  accused 

competent  on  criminal  trial  as  sJiow- 
ing  intent. 

See  People  v.  Tliompson.  313 
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Wlien  evidence  aliunde  tlie  in- 

etrument  may  be  resorted  to  to  locate 
and  apjily  description. 

See  People^  ex  rel.  v.  Storms.      864 


EXCEPTIONS. 

1.  Upon  a  motioD  for  a  new  trial  on 
exceptions  ordered  to  be  heard  iu 
tlie  first  instance  at  General  Term, 
all  controverted  questions  of  fact 
are  to  be  regarded  as  settled  by 
the  verdict,  and  neither  the  Gen- 
eral Term  nor  this  court  may  con- 
sider the  weight  of  evidence  or  set 
aside  the  vei^ict  ou  the  facts,  un- 
less there  is  such  an  absence  of 
evidence  to  support  a  material  find- 
ing that  tlie  court  can  determine 
as  matter  of  law  that  the  fact  was 
not  proved.  Met,  Nat.  Bk.  v, 
Sirret.  820 

2.  In  an  equity  action,  certain  issues 
of  fact  were  tried  by  a  jury,  and 
on  the  trial  improper  evidence  was 
received,  under  objection  and  ex- 
ception. The  action  was  tried  by  a 
judge  other  than  the  one  who  pre- 
sided ou  the  jury  trial.  A  case  con. 
taining  the  eviclence  given  ou  that 
trial  was  received  in  evidence  with- 
out  objection.  Held,  that  the  excep- 
tions taken  on  the  jury  trial  were 
not  available  on  appeal  from  the 
judgment;  that  by  omitting  to 
raise  the  objection  to  the  im- 
proper evidence  or  calling  the 
attention  of  the  court  thereto,  the 
objections  and  exceptions  must  be 
deemed  to  have  been  waived. 
Arnold  v.  Parinelee.  652 

Where  exception  insufficient  to 

rai^e  queHion  on  appeal. 

See  Hepburn  v.  Montgomery. 
{Mem.)  617 


EXCISE  COMMISSIONERS. 

1.  The  omission  of  an  excise  com- 
missioner, elected  under  the  act  of 
1874  (Chap.  444.  Laws  of  1874),  to 
execute  an  official  bond  approved 
by  the  supervisor  of  the  town, 
does  not  create  a  vacancy  ;  at  the 
utmost,  it  only  furnishes  cause  for 
a  forfeiture  of  the  office  ;  a  vacaitcy 
can   be  effected   only  by  a  direct 


proceeding  for  that  parpose.    CrO' 
nin  v.  Stoddard,  271 

2.  To  avoid  the  penalty  imposed  by 
the  excise  law  (Chap.  628,  Laws  of 
1S57),  a  party  desiring  to  sell  in- 
toxicating liquors  must  see  to  it 
that  he  obtains  a  license  from 
those  ciearlv  authorized  to  grant  it. 

Id. 

3.  Where,  therefore,  because  of  the 
failure  of  an  excise  commissioner 
to  procure  the  approval  of  the 
supervisor  to  the  bond  present<-d 
by  him,  another  was  elected  to  fill 
the  supposed  vacancy,  —  Held,  that 
a  license  signed  by  the  person  so 
elected,  and  by  one  of  the  three 
commissioners,  was  no  defense  to 
an  action  to  recover  a  penalty  for 
selling  liquor  without  a  license. 

Id. 


EXECUTION. 

1.  Where  a  chattel  has  been  re- 
plevied, it  may  not,  while  it  is  in 
the  possession  of  the  sheriff,  or, 
it  seems,  while  in  the  possession 
of  the  plaintiff,  awaiting  the  result 
of  the  action,  be  levied  upon  by 
virtue  of  an  execution  against  the 
defendant  in  said  action.  The 
judgment  creditor  can  only  claim 
through  the  title  of  his  debtor, 
and  the  property  having  been  law- 
fully removed  from  the  possession 
of  the  latter,  and  being  held  in  the 
custody  of  the  law  for  final  adjudi- 
cation  he  cannot  disturb  that  ens- 
tody,  but  U  confined  to  such  rem- 
edy as  will  not  interfere  with  it. 
First  Nut.  Bk.  v.  Dunn.  149 

2.  It  seems  that  the  execution  cred- 
itor in  such  case  may  proceed  in 
equity  making  all  the  rival  claim- 
ants parties,  and  so  determine  in 
one  action  the  whole  oout  rovers  v. 

Id. 


EXPERTS. 

1.  To  entitle  a  party,  as  matter  of 
legal  right,  to  put  hypothetical 
questions  to  an  expert  witness,  the 
hypothesis  must  be  based  upon 
facts  admitted,  or  established  by 
evidence,    or    which,     if   eontro- 
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verted,  the  jury  might  legitimately 
find  from  the  evidence.  People  v. 
Augtbury,  501 

2.  While,  upon  cross-examination  of 
an  expert,  purely  imaginary  or  ab- 
stract questions,  assuming  facts  or 
theories  for  which  there  is  no 
foundation  in  the  evidence,  may 
be  put  for  the  purpose  of  testing 
the  knowledge  and  competency  of 
the  witness  to  give  an  opinion 
called  out  on  the  direct  examina- 
tion, the  allowance  of  such  ques- 
tions rests  in  the  discretion  of  the 
court,  and  where  this  discretion  is 
fairly  exercised  it  is  not  error  to 
exclude  them.  Id. 

8.  Defendant,  for  the  purpose  of 
clearing  a  portion  of  his  land,  set 
a  fire  thereon,-  which  spread  on  to 
plaintiff's  land,  and  as  the  evi- 
dence  tended  to  show  this  fire 
destroyed  plaintifiTs  buildings. 
There  was  evidence  that,  at  the 
time,  the  land  was  very  dry,  and 
the  wind  was  blowing  strong  in 
the  direction  of  plaintiff's  land. 
Various  witnesses  called  by  de- 
fendant, after  testifying  to  the  cir- 
cumstances, and  that  they  were 
farmers  and  accustomed  to  clear 
lands,  were  allowed  to  testify,  un- 
der objection  and  exception,  that, 
in  their  opinion,  it  was  a  proper 
time  to  burn  a  fallow.  Held  error; 
that  the  subject  of  inquiry  was  not 
one  requiring  or  authorizing  ex- 
pert evidence.  Ferguson  v.  Hub- 
beU.  507 

4.  The  opinions  of  experts  may  not  be 
received  in  evidence  where  the  in- 
quiry is  as  to  a  subject  which  does 
not  require  any  peculiar  habits  or 

•  study  in  order  to  qualify  a  man  to 
understand  it.  Id. 

5.  It  is  not  sufficient  to  authorize 
such  testimony  that  the  witness 
may  know  more  of,  find  may  better 
comprehend  the  subject  than  the 
jury,  but  it  must  relate  to  some 
trade,  profession,  science  or  art,  in 
which  persons  instructed  by  study 
or  experience  may  be  supposed  to 
have  more  skill  and  knowledge 
than  jurors  of  average  intelligence. 

Id. 

SiCKELS  —  Vol.  LI  I. 


6.  Where  the  facts  can  be  placed  be- 
fore a  jury,  and  they  are  of  such 
a  nature  that  jurors  generally  are 
just  as  competent  to  form  an  opin- 
ion in  reference  to,  and  to  draw  in- 
ferences from  them  aa  witnesses, 
the  opinions  of  witnesses  are  not 
competent.  Id. 

7.  It  seems  that  such  evidence  should 
be  received  only  in  cases  of  neces- 
sity. Id. 

8.  The  authorities  aa  to  the  cases  not 
within  the  range  of  expert  evi- 
dence collated.  Jd. 


FALSE  IMPRISONMENT. 

1.  It  seems  that  a  cause  of  action  for 
malicious  prosecution  and  one  for 
false  imprisonment  may  be  united 
in  the  same  complaint.  Marks  v. 
Townsend,  590 

2.  Defendants  procured  an  order  of 
arrest  against  plaintiff  under  the 
Still  well  Act  (Chap.  300,  Laws  of 
1831),  before  its  repeal  in  1880 
(Chap.  245,  Laws  of  1880).  The 
facts  stated  in  the  affidavit,  upon 
which  the  warrant  was  granted, 
were  sufficient  to  give  the  judge 
who  issued  it  jurisdiction .  It  was 
subsequently  set  aside  by  said 
judge,  upon  affidavits  showing  that 
plaintiff  had  previously  been  ar- 
rested  in  an  action  brought  against 
him  by  defendants,  upon  an  order 
of  arrest  issued  for  the  same  cause, 
and  substantially  upon  the  same 
grounds.  In  an  action  for  false 
imprisonment,  Iield,  that  the  war- 
rant was  not  void  or  irregular,  but 
at  most  simply  erroneous  ;  and  so, 
that  the  action  was  not  maintain, 
able.  Also  that  the  facts  did  not 
make  out  a  cause  of  action  for  ma- 
licious prosecution.  Id. 


FIRES. 

Defendant  leased  to  A.  certain  lands 
to  work  on  shares,  and  agreed  to 
pay  the  latter  a  specified  sum  per 
acre  for  clearing  so  much  of  the 
land  as  he  should  choose  to  clear. 
In  the  work  of  clearing,  H .  set  fire 
to  some  wood  and  brush,  and  as  was 
87 
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alleged,  the  fire  spread  to  plaintiff's 
adjoining  lands  and  burned  build- 
ings  thereon.  HM,  that  in  clear- 
ing the  land  H.  was  an  independ- 
ent contractor  —  not  a  servant  or 
employe  ;  and  that  for  his  negli- 
gence in  doing  the  work  the  de- 
fendant was  not  liable.  Ferguaon 
V.  HubbeU.  507 

FORECLOSURE. 

1.  In  an  action  of  partition  certain 
persons  claiming  contingent  re- 
mainders  were  not  made  parties. 
The  purchaser  gave  a  mortgage 
upon  the  premises,  which  was  fore- 
closed. The  judgment  of  sale  was 
in  the  ordinary  form,  no  reference 
being  made  to  these  outstanding 
interests,  but  notice  thereof  was 
given  on  the  sale,  and  the  same  was 
made  subject  thereto.  IIeld,\\\?X 
an  order  compelling  the  purchaser 
to  complete  his  purchase  was 
proper ;  that  an  amendment  of*  the 
judgment  was  not  necessary,  as  it 
furnished  adequate  authority  for 
the  sale  of  the  property  covered  by 
the  mortgage;  and  that  no  wrong 
was  done  the  purchaser  in  compel- 
ling him  to  pay  for  exactly  what  he 
bought.     GromweU  v.  BuU,       309 

2.  In  an  action  to  foreclose  a  mort- 
gage, it  appeared  that  it  was  given 
by  defendant  N.,  to  secure  a  por- 
tion of  the  purchase-money  of  the 
mortgaged  premises.  N.  at  the  same 
time  executed  to  plaintiffs  another 
mortgage  upon  the  same  premises 
to  secure  the  performance  of  cer- 
tain covenants  on  his  part  forming 
part  of  the  contract  of  purchase. 
In  pursuance  of  an  agreement  to 
that  effect,  N.  subsequently  con- 
veyed the  premises,  the  purchasers 
giving  their  bond,  secured  by 
mortgage  on  the  premises,  for  the 
purchase-money,  and  said  bond  and 
mortgage  were  assigned  to  defend- 
ant H.,  who  gave  to  the  purchaser 
his  obligation  by  which  he  cove- 
nanted *•  to  pay  off  and  discharge  " 
the  mortgage  in  suit,  the  amount 
of  which  was  deducted  from  the 
sum  agreed  to  be  paid  for  the  assign- 
ment. H.  and  the  purchasers  were 
induced  to  enter  into  and  perform 
tlie  contract  by  fraudulent  repre- 
sentations on  the  part  of  N.  that 


plaintiff's  second  mortgage  had 
been  substantially  satisfied.  H., 
with  knowledge  of  the  fraud,  fore- 
closed his  mortgage  for  the  full 
amount,  alleging  in  his  complaint 
that  he  was  able  and  willing  to  pay 
plaintiff^s  mortgage,  and  on  fore- 
closure sale  bid  In  the  premises  and 
entered  up  Judgment  against  the 
mortgagors  for  the  defidency ;  he 
also  offered  to  pay  plaintiff  the  full 
amount  of  the  mortgage  in  suit  in 
case  the  latter  would  assign  the 
same,  which  offer  was  declined. 
H.  then  paid  an  installment,  due, 
stating  that  he  paid  it  as  surety, 
and  claimed  a  right  of  subrogation 
to  the  extent  of  the  sum  so  paid. 
This  right  he  set  up  in  this  action. 
Held,  that  the  claim  was  untenable, 
and  plaintiff's  acceptance  of  the 
money  was  not  an  admission  of 
such  claim ;  that,  by  the  contract, 
H.  was  bound,  not  simply  ae  a 
surety,  or  to  pay  when  furnished 
with  money  by  payments  upon  the 
bond  and  mortgage  assigned  to 
him,  or  to  carry  the  debt  until  they 
became  due,  but  to  pay  and  dis- 
charge plaintiff's  bond  and  mort- 
gage  absolutely  and  independent 
of  the  assigned  securities ;  that  he 
lost  his  right  to  rescind  the  con. 
tract  by  seeking  to  enforce  it  after 
knowledge  of  the  fraud,  and  had 
no  equities  entitling  him  to  subro- 
gation.  Acer  v.  HotcJikm.  395 
See  MoRTaAGE. 


FORGERY. 

1 .  Defendant,  with  her  husband  and 
another,  were  indicted  for  forgery 
in  the  third  degree,  in  raising  a 
check.  It  appeared  on  the  trial 
that  the  defendant  suggested  the 
idea  and  went  alone  to  a  store, 
where  she  procured  a  check  for 
$6,  upon  the  representation  that 
she  desired  to  send  the  money  that 
evening  to  her  sister  or  mother  in 
Philadelphia-,  and  she  could  not 
obiain  an  order  at  the  post-office, 
as  it  was  closed.  This  check  she 
delivered  to  her  husband,  who,  in 
her  presence,  erased  with  an  acid 
the  name  of  the  payee  and  the 
amount.  Subsequently,  when  it 
did  not  appear  that  she  was  pres- 
ent, the  cneck  was  filled  in  for  the 
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sam  of  $165.50,  the  money  wm 
obtained  thereon,  and  $74  of  that 
sum  paid  to  defendant.  Meld,  that 
the  evidence  was  sufficient  to  au- 
thorize  a  finding  that  defendant's 
participation  in  the  afiair  was  yoI- 
untary  and  under  no  coercion  from 
her  husband ;  and  also,  was  suffi- 
cient to  justify  a  conviction  of  de- 
fendant as  a  principal,  not  simply 
as  an  accessory  before  the  fact. 
People  V.  Byland,  126 

2.  The  proof  as  to  what  occurred 
when  the  plan  was. suggested,  and 
also  after  defendant  returned  with 
the  check,  in  reference  to  the  al- 
teration  thereof,  was  the  uncorrob- 
orated testimony  of  an  accomplice. 
Held,  that  there  was  other  testi- 
mony  tending  *'  to  connect  the  de- 
fendant with  the  commission  of 
the  crime,"  sufficient  to  meet  the 
requirements  of  the  Code  of  Crimi- 
nal Procedure  (g  899),  prohibiting 
a  conviction  on  the  uncorroborated 
testimony  of  an  accomplice.      Id. 


FORMER  ADJUDICATION. 

1.  A  judgment  in  rem  of  a  domestic 
as  well  as  a  foreign  court,  where 
jurisdiction  over  the  person  of  a 
party  has  not  been  obtained^  ex- 
cept as  to  his  interest  in  the  prop- 
erty affected  by  the  judgment,  is 
not  conclusive  or  binding  upon 
him  by  way  of  estoppel  in  another 
action.    Durant  v  Ahendroth,    132 

2.  Certain  creditors  of  a  firm  which 
had  been  adjudged  bankrupt  pre- 
sented a  petition  to  the  register  in 
bankruptcy,  setting  forth  that  two 
days  before  the  filing  of  the  peti- 
tion  in  bankruptcy,  certain  other 
creditors  had  agreed  to  sell  their 
claims  to  A.  at  twenty-five  per 
cent,  and  had  afterward  proved 
their  claims  in  bankruptcy  and 
then  assigned  them  to  A.  The 
petitioners  asked  that  said  claims 
De  disallowed  on  the  ground  that 
A.  was  a  special  partner,  and  that 
under  the  statute  (1  R.  S.  767,  §23) 
no  special  partner  could,  save  as 
excepted  in  the  stotutes.  claim  as 
creditor  until  the  claims  of  all 
other  creditors  were  satisfied.  The 
register  overruled  the  point,  hold- 


ing that  in  respect  to  the  assigned 
claims,  A.  stood  in  the  position  of 
his  assiffnors  and  was  only  a  cred- 
itor as  their  representative.  This 
decision  was  sustained  by  the 
Bankruptcy  Court.  HM^  that,  con- 
ceding  the  decision  to  be  in  effect 
an  adjudication  that  A  was  only  a 
special  partner,  it  was  not  binding, 
outside  of  the  bankruptcy  proceed- 
ings, upon  creditors  who  were  not 
parties  to  the  application.  Id, 


FRAUD. 

1.  A  sheriff  and  his  indemnitors,  sued 
for  trespass  in  levying  upon  per- 
sonal property,  the  legal  title  to 
which  la  in  plaintiff,  under  an  exe- 
cution against  the  person  from 
whom  plaintiff  acquired  title,  may 
not  attack  the  transfer  for  fraud 
without  proving  a  judgment 
against  the  transferrer.  McKinley 
V.  Bowe.  93 

2.  A  party  entitled  to  rescind  a  con- 
tract on  the  ground  of  fraud  loses 
that  right  by  bringing  an  action  to 
enforce  the  contract  after  knowl- 
edge of  the  fraud.  Acer  v.  JSbtch- 
kise.  395 

8.  An  unauthorized  sale,  bv  a  broker, 
of  stock  purchased  by  him  for  a 
customer,  although  a  conversion, 
does  not  of  itself  constitute  such  a 
fraud  as  was  contemplated  by  the 
provision  of  the  late  Bankrupt  Act 
(U.  S.  R.  S.,  §  5117),  which  de- 
clares that  no  debt  created  by  the 
fraud  of  the  bankrupt  shall  be  dis- 
charged by  proceedings  in  bank- 
ruptcy.   Stratford  y,Jo?ies,      586 

4.  Nor  does  the  insolvency  of  the 
broker,  at  the  time  of  the  conver- 
sion, conclusively  establish  a  fraud- 
ulent intent.  Id. 


FRAUDS  (STATUTE  OF). 
See  Statute  of  Frauds. 

GUARANTY. 

1.  Where,  a  State  bank,  at  the 
time  of  its  change  to  a  Na- 
tional    bank,    held   a   continuing 
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guaranty  of  loans  made  by  it  to 
one  W.,  upon  the  strenjfth  of 
which  it  had  made  loans,  and  after 
the  change  farther  advances  were 
made, — Hddy  that  an  action  was 
maintainable  by  the  National  bank 
upon  the  guaranty  ;  and  that  the 
guarantor  was  liable  for  the  loans 
made  both  before  and  after  the 
change.     City  Nat,  Bk.  v.  Pfielps. 

44 

2.  In  an  action  wherein  the  individ- 
ual defendants  were  sought  to  be 
charged  as  partners  with  a  corpora- 
tion, it  was  proved  upon  the  trial 
that  certain  representations  were 
made  by  said  defendants  to  plaint- 
iffs as  to  the  responsibility  of  the 
company  and  their  obligation  to 
pay  its  debts.  Reld,  the  most 
that  could  be  claimed  therefrom 
was  that  thereby  defendants  made 
a  contract  of  iruaranty  which,  as 
it  was  not  reduced  to  writing,  was 
void  under  the  statute  of  frauds. 
GasHdy  v.  ffaU.  159 


HABEAS  CORPUS. 

Where  a  person  convicted  of  assault 
in  the  third  degree  was  sentenced 
to  imprisonment  at  hard  labor  in 
State's  prison,  Tield,  that  while  the 
sentence  was  void,  as  the  convic- 
tion was  valid,  the  prisoner  was 
not  entitled  to  a  discharge  on 
Jidbeas  corpus^  but  should  be  re- 
manded to  the  custody  of  the 
sheriff,  that  the  trial  court  may 
deal  with  him  according  to  law. 
People,  ex  rel.  v.  Kelly.  313 


HIGHWAYS. 

1.  Where  a  person,  who,  with  due 
authority  from  the  municipal  au- 
thorities* has  removed  the  side- 
walk of  a  city  street,  and  excavated 
for  the  purpose  of  constructing  a 
vault,  builds  a  bridge  over  the  ex- 
cavation, which  in  order  to  allow 
the  work  of  construction  to  proceed 
is  necessarily  raised  above  the 
level  of  the  street,  he  is  not  re- 

S[uired  to  make  the  same  as  per- 
ectly  safe  and  convenient  as  was 
the  sidewalk  removed  ;  his  duty  is 
to  build  it  with  care  and  prudence, 


such  as  will  reasonably  protect 
persons  passing ;  t.  e.,  make  it  safe 
for  those  who  exercise  on  their  part 
such  ordinary  care  and  prudence 
as  the  presence  of  the  temporary 
structure  requires  ;  the  traveler  is 
bound  to  observe  its  presence,  and 
to  exercise  a  care  and  prudence 
which  might  be  unnecessary  npon 
the  completed  sidewalk.  Nolan  v. 
King.  665 

2.  Where,  therefore,  in  an  action  to 
recover  damages  for  injuries  al- 
leged to  have  been  caused  by  de- 
fendant's negligence  in  construct- 
ing such  a  bridge,  the  court 
charged  that  it  was  defend- 
ant's duty  **to  have  the  bridge 
constructed  in  such  a  manner  that 
plaintiff  would  not  be  subjected 
to  any  more  personal  risk  than  if 
the  sidewalk  had  been  there  in- 
stead of  the  bridge.*'    Held  error. 

Id. 

HOTEL  KEEPER. 

See  ISNKEEPEB. 


IMPRISONMENT. 

It  is  not  essential  to  the  validity  of 
a  sentence  to  imprisonment  in  a 
county  penitentiary,  under  the 
statute  authorizing  such  imprison- 
ment (Chap.  209,  Laws  of  1874,  as 
amended  by  chap.  106,  Laws  of 
1876),  that  it  shall  state  that  the 
prisoner  is  "to  be  received,  kept 
and  employed  in  the  manner  pre- 
scribed by  law  and  the  rules  of  the 
penitentiary."  That  provision  of 
the  statute  is  no  part  of  the  sen- 
tence, but  is  simply  directory  to 
the  keeper  of  the  penitentiary. 
People,  ex  rel.  v.  Sadler,  146 


INDICTMENT. 

bv 

vision  of  the  Code  of  Criminal 
Procedure  (§  373),  abolishing  exist- 
ing forms  of  pleading  in  criminal 
actions,  to  set  aside  the  judicial 
construction  theretofore  given  to 
the  language  usually  employed  in 
such  pleadings;  its  true  office  is 
to   abrogate    the    technical    rules 
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formerly  governing  each  plead- 
ings, and  to  eabstitnte  simpler 
forma  and  a  more  liberal  interpre- 
tation.   People  V.  Conroy,  62 

2.  In  an  indictment  under  said  Code 
for  marder  in  the  first  degree  it 
is  not  necessary  that  the  particu- 
lar intent  with  which  the  homicide 
was  committed  shall  be  set  forth  ; 
it  is  sufficient  to  allege  that  it  was 
done  feloniously,  with  malice 
aforethought,  and  oontraiy  to  the 
form  of  the  statute.  (Code  of 
Crim.  Pro.,  §g  275,  284.)  Id. 

3.  The  question  as  to  whether  the 
crime  was  committed  under  such 
circumstances,  with  reference  to 
intent,  as  to  make  it  murder  in  the 
first  degree  within  the  statutory 
definition  (Penal  Code,  §  183),  is 
one  of  fact,  determinable  by  the 
jury.  Id, 

4.  It  seems  that  it  is  the  better  form 
of  pleading  to  charge  the  crime  to 
have  been  committed  with  one  of 
the  several  intents  described  in 
said  Penal  Code.  Id. 

5.  The  objection  that  an  indictment 
does  not  conform  to  the  require- 
ments of  the  Code  of  Criminal 
Procedure  (§§  275,  276)  may  only 
be  taken  by  demurrer.  (g§  821, 
323.)  Id. 

6.  The  common-law  remedy  by  in- 
dictment against  a  person  keeping 
a  bawdy-house  was  not  abolished 
of  superseded  by  the  provision  of  ' 
the  Code  of  Criminal   Procedure  i 
as  to  disorderly  persons.   (§  899.) ' 
People,  ex  rel.  v.  Sadler.  146 

INJUNCTION.  j 

I 
1.  In  1864  M.  purchased  a  lot  of  de- 1 
fendant  and  took  a  deed  thereof  in 
reliance  upon  a  representation  of ' 
the  latter,  that  a  strip  of  defend-  ' 
ant's  land,  thirty-five  feet  wide, 
adjoining  on  the  south,  was  a  high- 
way, and  upon  his  promise  that  he 
would  open  the  same  as  such  for 
the  use  of  M.,  his  family  and  as- 
signs, and  the  public.  In  the  deed 
the  lot  was  described  by  metes  and 
bounds ;  no  reference  was  made 


therein  to  any  street  or  to  any  map. 
Plaintl£f  also,  in  reliance  upon  said 
representation  and  promise,  built 
a  house  upon  and  near  the  south 
bounds  of  the  lot,  as  was  under- 
stood between  the  parties  during 
the  negotiations.  Defendant  also 
sold  lots  to  other  persons  soufth  of 
and  abutting  on  said  strip  of  land, 
and  soon  after  the  conveyance, 
opened  said  strip  as  a  street  as  he 
had  agreed,  and  the  same  was 
thereafter  used  and  enjoyed  as  a 
street  by  M.,  and  by  plaintiff,  his 
grantee,  and  by  the  public  till  1875, 
when  defendant  obstructed  the 
entrance  thereto  and  threatened  to 
wholly  close  the  same.  In  an  ac- 
tion by  a  grantee  from  M.  to  re- 
strain such  obstruction,  Tuld,  that, 
although  the  promise,  while  exec- 
utory, could  not  have  been  en- 
forced, defendant,  by  opening  the 
street  in  pursuance  thereof,  appro- 
priated the  space  as  a  way  ap- 
purtenant to  the  premises,  and  he 
could  not  subsequently  recall  the 
dedication  ;  also  that  this  right  of 
way  passed  to  plaintiif ;  and  this, 
although  in  her  deed  it  was  not 
referred  to,  and  the 'word  "ap- 
purtenances "  was  not  used.  Also 
lield,  that  plaintiff's  right  could  be 
enforced  by  injunction.  Newman 
V.  NeUU.  285 

2.  In  an  action  to  restrain  defend- 
ants from  floating  saw-logs  in  the 
waters  of  a  stream  running  across 
plaintiff's  land ;  it  appeared  that 
defendants  threatened  to  float  a 
large  number  of  logs  over  plaint- 
iff's land,  using  the  stream  and  its 
banks  for  that  purpose,  and  that 
by  so  doing  some  damage  would 
be  done  to  the  banks  and  other 
lands  of  plaintiff ;  also  that  defend- 
ants  claimed  a  right  in  the  public 
to  so  use  the  stream,  and  asserted 
that  they  would  exercise  it  when- 
ever  they  chose.  Held^  that  the 
facts  authorized  equitable  interfer- 
ence to  quiet  plaintiff's  title,  settle 
his  rights,  and  prevent  the  threat- 
ened injury.     Meyer  v.  Phillips, 

485 

3.  Also  held,  that  in  such  a  case  all 
parties  asserting  the  common  right 
might  properly  be  joined  as  de- 
fendants.  Id, 


694 


INDEX. 


4.  Also  field,  that  as  plaintiff,  when 
he  oommenoed  the  action,  had  the 
right  to  maintain  the  same,  he 
could  not  be  defeated  by  the  fact 
that  afterward  the  loffs  were  floated 
down  the  stream  ;  tnat  plaintiff's 
right  could  be  settled  and  dam- 
ages awarded.  Id. 


mStJRANCB  (FIRE). 

1.  Defendant  issued  to  plaintifis, 
who  were  doing  business  in  the 
city  of  Buffalo,  a  policy  of  fire  in- 
surance *'  on  store,  furniture  and 
fixtures,"  in  a  building  in  that 
city,  ''  to  be  used  by  the  assured 
as  a  fancy-goods  and  Yankee- 
notion  store."  The  policy  con- 
tained a  condition,  in  effect,  that 
in  case  the  property  should  be 
used  for  storing  or  keeping  therein 
any  articles,  or  for  more  hazardous 
purposes  than  that  called  for  by 
the  original  contract  of  insurance, 
unless  specially  provided  for,  or 
thereafter  agreed  to,  by  defendant, 
or  if,  during  the  existence  of  the 
policy,  the  risk  should  be  increased 
by  occupation  of  the  premises  for 
more  hazardous  purposes,  unless 
notice  thereof  was  given  to  de- 
fendant, and  its  consent  in  writing 
indorsed,  the  policy  would  thereby 
be  rendered  void.  In  the  classes  of 
hazards  forming  part  of  the  policy, 
fancy-goods  and  Yankee-notions 
were  classed  as  **  extra-hazardous'* 
and  fireworks  as  '*  specially  haz~ 
ardous."  Over  the  latter  class 
was  printed  a  statement  that  the 
merchandise  specified  therein  ''  to 
be  covered  must  be  specially  writ- 
ten  in  the  policy."  In  an  action 
upon  the  policy  it  appeared  that  at 
the  time  of  the  fire  plaintiff  had 
in  the  store  a  stock  of  fireworks, 
brought  in  after  the  policy  was 
issued ;  no  notice  of  intention  to 
keep  them  had  been  given  defend- 
ant, or  assent  on  its  part  obtained. 
Plaintiff  was  allowed  to  prove, 
under  objection  and  exception, 
that  fireworks  constituted  an  ordi- 
nary, usual  and  recognized  por- 
tion of  a  stock  of  fancy-goods  and 
Yankee-notions  stores.  JEMd  no 
error  ;  and  that  the  evidence  Justi- 
fied a  finding  that  there  was  no 


breach  of  said  condition.  Bamum 
V.  Mor.  F,  Ins.  Co.  188 

2.  The  assured  was  required  by  the 
policy  to  produce  witn  the  proofs 
of  loss  a  certificate  '*of  a  magis- 
trate or  notary  public  most  con- 
tiguous to  the  place  of  the  fire 
and  not  concerned  in  the  loes," 
stating  certain  particulars  in  refer- 
ence  thereto.  The  certificate  ac- 
companying the  proofs  was  of  a 
notary  residing  within  four  hun- 
dred feet  of  the  fire.  It  appeared 
that  there  was  another  notary  who 
lived  nearer.  No  defect  in  this 
respect  was  pointed  out  by  defend- 
ant until  after  the  commencement 
of  the  action.  Held,  that  it  was 
then  too  late  to  raise  the  objection. 

Id. 

8.  The  policy  provided  that  no  ac- 
tion against  defendant  for  the 
recovery  of  any  claim  under  the 
policy  should  be  sustainable  un- 
less commenced  within  six  months 
**  next  after  the  day  on  which  any 
loss  or  damage  shall  occur."  The 
fire  occurred  June  4,  and  proofs  of 
loss  were  furnished  June  13,  1879. 
An  active  correspondence  between 
the  parties  followed,  defendant 
claiming  that  the  proofs  should  be 
amended,  and  also  deprecating  a 
suit  and  urging  an  arbitration  or  a 
reference,  until  by  letter  dated 
January  24,  1880,  it  directed  its 
attorney  to  enter  an  appearance  in 
the  matter.  Said  attorney,  on  Jan- 
uary 26,  served  on  plaintiffs  a  no- 
tice  of  retainer  entitled  *'  In  the 
Supreme  Court,"  and  demanded  a 
copy  of  the  complaint  to  be  served 
on  them  at  their  office.  On  January 
28,  plaintiffs*  attorneys  mailed  to 
defendant's  attorneys  a  summons 
and  complaint  in  the  Superior 
Court  of  Buffalo.  This  was  re- 
tained, and  defendant  requested 
and  obtained  from  plaintiffs'  at- 
torney an  extension  of  time  to 
March  25,  1879.  An  answer  was 
served  March  24,  setting  up  among 
other  things  that  the  action  was 
not  commenced  in  time.  Held, 
that  this  defense  was  not  made 
out ;  that  until  the  close  of  the 
negotiations  in  reference  to  fur- 
ther proofs  of  loss  the  loss  did  not 
accrue ;    also  that    retaining  and 
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answering  the  complaint  was  an 
acquiescence  in  the  change  of  the 
court  and  an  admission  that  the 
summons  and  complaint  were 
properly  served,  and  justified  a 
finding  that  such  service  was  of 
the  date  of  mailing  the  papers. 

Id. 

INSURANCE  (LIFE). 

Agreement  of  life  insurance 

companies  to  pay  agent  commissions 
on  renewed,  or  a  gross  sum  in  lieu 
thereof,  is  terminated  by  dissolution 
of  company. 

See  Hepburn  v.  Montgomery. 
(Jfm.)  617 


INSURANCE  (MARINE). 

1.  Defendant  and  others  issued  an 
open  policy  of  marine  insurance, 
a  printed  form  being  used;  this 
provided  that  its  general  language 
should  be  controlled  by  indorse- 
ments of  special  risks,  as  made 
from  time  to  time.  *'  Touching  the 
adventures  and  perils "  insured 
against,  the  policy  declared  that 
"  in  this  voyage  they  are  of  the  seas 
♦  *  *  and  all  other  perils,  losses 
and  misfortunes  that  have  or  shall 
come  to  the  hurt,  detriment  or 
damage  of  the  said  goods  and  mer- 
chandise, or  any  part  thereof."  A 
subsequent  provision,  however, 
declared  that  "  vegetables  and 
roots  *  *  *  and  all  other  ar- 
ticles that  are  perishable  in  their 
own  nature  *  *  *  are  war- 
ranted by  the  assured  free  from 
average  unless  general.*'  The 
policy  also  provided  that  *'  the  ad- 
'Venture  shall  continue  and  endure 
until  the  aaid  goods  and  merchan- 
diste  shall  be  safely  landed  at 
aforesaid."  PlaintifTs  assignor  was 
insured  by  indorsement  on  said 
policy,  upon  a  quantity  of  potatoes, 
"said  to  contain  1650  barrels," 
shipped  in  bulk  on  a  canal  boat 
named,  '*  from  New  York  to  Yon- 
kers,  F.  P.  A."  which  initials,  it 
was  conceded,  meant  that  the  risk 
was  free  from  particular  average  ; 
i.  e.  that  the  assured  should  only 
be  accountable  for  a  total  loss. 
The    boat    arrived  at  its  port  of 


destination  with  its  cargo  entire 
and  in  good  order,  but  after  about 
109  barrels  of  the  potatoes  had  been 
taken  out  and  delivered  to  the  con- 
signees in  good  order,  the  boat  sank 
with  the  remainder  of  the  cargo, 
and  most  of  it  was  lost.  In  an  action 
upon  the  policy  7ield,  tiiat  by  the 
contract  the  insurers  were  ex- 
empted from  the  payment  of  any 
loss  occurring  only  to  a  portion  of 
the  property,  their,  liability  being 
confined  to  the  absolute  or  con- 
structive loss  of  the  entire  cargo  ; 
and  that,  therefore,  when  by  the 
delivery  in  good  order  of  a  ma- 
terial part  a  total  loss  during  the 
progress  of  the  insured  voyage  be- 
came impossible,  such  liability  ter- 
minated.    Chadsey  v.  Guion,     383 

2,  In  every  case  of  marine  insurance, 
there  is  an  implied  warranty,  on 
the  part  of  the  insured,  of  sea- 
worthiness, and  if  the  vessel  is  not 
seaworthy,  the  policy  will  not  at- 
tach. Van  Wickle  v.  Mech,  <&  Tr. 
Ins,  Co.  850 

8.  This  warranty  is  a  condition  pre- 
cedent, the  performance  of  which 
must  be  alleged  and  proved  to  en- 
title the  insured  to  recover  in  an 
action  on  the  p61icy .  Id, 

4.  Where,  in  such  an  action,  it  ap- 
peared  that  the  vessel  upon  which 
was  the  insured  cargo,  within 
twenty-four  hours  after  sailing 
was  found  abandoned  and  in  a 
sinking  condition,  and  that  it  sank 
soon  after,  **  acting,"  as  testified  to 
by  one  of  the  witnesses,  "  as  if  she 
broke  in  two  as  she  was  going 
down,"  and  there  was  no  evi. 
dence  of  any  storm,  or  that  she 
encountered  extraordinary  perils, 
7ield,  that  the  complaint  was  prop- 
erly dismissed.  Id. 

5.  One  of  plaintiff's  witnesses  tes- 
tified that  he  thought  the  vessel 
was  capable  of  carrying  the  cargo 
she  had  on.  Held,  that  this  did  not 
establish  that  the  vessel  was  sea- 
worthy when  she  started  on  her 
voyage,  or  require  the  submission 
of  that  question  to  the  jury ;  nor 
did  the  fact  that  the  vessel  had 
performed  other  voyages  safely.  Id, 
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6.  Defendant  insured  the  plaintifTs, 
who  were  common  carriers^  upon 
the  cargo  of  a  canal  boat  during 
a  voyage  from  Buffalo  to  New 
York.  The  policy  contained  this 
condition :  "  If,  in  consequence 
of  ice  or  the  closing  of  navi- 
^tion,  the  said  voyage  cannot 
be  finislied  the  same  season,  the 
rislc  to  end  at  the  place  and  at  the 
time  the  voyage  is  stopped,  three 
days  being  given  to  discharge." 
The  boat  was  frozen  in  near  Sche- 
nectady the  latter  part  of  Novem- 
ber, and  the  captain  and  crew  left 
it.  On  the  2oth  of  that  month  the 
canal  commissioners  passed  a  res- 
olution that  the  canal  be  closed 
December  5.  The  river  remained 
open,  and  on  December  7  the  State 
officers  cut  a  channel  through  the 
ice  in  the  canal,  and  the  boat  was 
towed  to  Albany,  where,  after  it 
was  "  hitched  on  to  a  steamboat " 
to  be  taken  to  New  York,  and 
while  lying  at  the  dock,  it  sank,  in 
consequence  of  an  injury  it  re- 
ceived after  it  left  the  canal,  and 
not  caused  by  the  ice.  In  an  ac- 
tion upon  the  policy,  held^  that  the 
facts  did  not  show,  as  matter  of 
law,  that  the  risk  had  terminated 
at  the  time  of  the  loss ;  that  the 
condition  in  the  policy  had  refer- 
ence to  an  event  which  should  act- 
ually end  the  voyage  for  the  sea- 
son—  not  to  a  temporary  difficulty 
which  could  be  overcome.  Dela- 
hunt  V.  JEtna  Ins.  Co.  537 

7.  The  insurance  was  by  entries  in  a 
book  accompanying  an  open  policy 
of  insurance,  which,  by  its  terms, 
required  defendant  to  indemnify 
the  persons  whose  names  shall  be 
indorsed  thereon  "as  owner,  ad- 
vancer or  common  carrier,"  or  en- 
tered  in  a  book  kept  for  that  pur- 
pose. The  policy  also  authorized 
an  assignment  of  the  policy  upon 
giving  defendant  notice.  With 
each  entry  of  insurance  in  the  lK)ok 
a  certificate  was  delivered  to  the 
insured,  by  its  terms  making  any 
loss  upon  the  risk  specified  therein 
payable  to  plaintiffs  or  order.  Two 
of  the  certificates  were  assigned 
to  the  owners  of  the  cargo,  to  se- 
cure their  interests ;  the  other, 
with  the  bill  of  lading,  to  a  bank, 
to  secure  a  draft  discounted  for 


plainti£&  ;  one  of  the  ownerc  pro- 
cured additional  insurance,  and 
after  the  loss  collected  the  same. 
Plaintiffs  made  advances  to  the 
captain  of  the  boat  'on  account  of 
freight  and  also  for  expenses  in 
getting  the  property  through.  Bj 
an  agreement  between  the  plaint- 
iffs and  the  owners,  the  former  be- 
came entitled  to  the  certificates 
before  suit  brought,  and  thereafter 
they  were  returned  to  them  and 
were  produced  on  trial.  Seld,  that 
plaintiffs  were  entitled  to  recover 
for  the  advances  made  and  for 
their  liability  to  the  owners  as  re- 
duced by  the  insurance  collected . 

Id. 

8.  The  assignments  of  the  certifi- 
cates were  without  notice.  Held, 
that  said  certificates,  by  their 
terms,  gave  consent  to  an  assign- 
ment of  an  interest  under  the 
policy,  and  when  transferred  gave 
to  the  transferee  a  right  to  recover 
under  them  in  case  of  loss ;  that, 
as  the  assignments  here  were  as 
collateral  security  when  the  ob- 
jects of  the  transfers  were  accom- 
plished, the  insurer's  liability  did 
not  cease,  but  they  remained  liable 
to  plaintiffs  to  the  amount  of  their 
interest;  i.  e.,  the  advances  and 
the  impaired  value  of  the  insured 
property.  Id. 


INTEREST. 
When  trustee  ehargeaUe  tnth 


interest,  and  from  what  time, 
ike  M.  <fe  r.  Bank  v.  Mayor,  etc. 

3o5 


JOINDER  OF  ACTION. 

R  seems  that  a  cause  of  action  for 
malicious  prosecution  and  one  for 
false  imprisonment  may  be  united 
in  the  same  complaint.  Marks  v. 
Townxend.  590 


JOINT  DEBTORS. 

W7un  one  of  several  joint  eon- 

tractors  liable  in  an  action  against  aU 
for  moneys  received  under  tJie  contract 
by  a  co-defendant. 

See  R.  L.  R.  Co.  v.  Roach.         37 
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JOINT   LIABILITY. 


Wh^n  one  of  several  joint  con- 
tractors liable  in  an  action  against  all 
for  moneys  received  under  the  contract 
by  co-defendant. 

See  R.  L.  H.  Co.  v.  Boach,       378 


JUDGMENT. 

1.  A  judgment  in  rem  of  a  domestic 
as  well  as  a  foreign  court,  where 
jurisdiction  over  the  person  of  a 
party  has  not  been  obtained,  ex- 
cept as  to  his  interest  in  the  prop- 
erty aflfected  by  the  judgment,  is 
not  conclusive  or  binding  upon  him 
by  way  of  estoppel  in  another  ac- 
tion.   Durant  v.  Ahendroth.      132 

2.  It  is  not  essential  to  the  validity 
of  a  sentence  to  imprisonment  in  a 
county  penitentiary,  under  the 
statute  authorizing  such  imprison- 
ment (Chap.  209,  Laws  of  1874,  as 
amended  by  chap.  108,  Laws'  of 
1876),  that  it  shall  state  that  the 
prisoner  is  "to  be  received,  kept 
and  employed  in  the  manner  pre- 
scribed by  law  and  the  rules  of 
the  penitentiary."  That  provision 
of  tlie  statute  is  no  part  of  the  sen- 
tence, but  is  simply .  directory  to 
the  keeper  of  the  penitentiary. 
People,  ex  rel.  v.  Sadler.  146 

8.  A  draft  of  judgment  in  an  action 
tried  by  the  court,  which  was  filed 
in  the  county  clerk's  office  for  the 
purpose  of  entry,  had  appended  to 
it  the  signature  of  the  judge  ren- 
dering the  decision.  No  copy  of 
such  signature  was  appended  to 
the  paper  purporting  to  be  a  copy 
of  the  judgment,  as  entered,  served 
on  the  defeated  party.  Ildd^  that 
this  did  not  aifect  the  regularity  of 
the  copy  served  ;  that  on  filing'the 
decision,  it  was  the  duty  of  the 
clerk  to  enter  judgment  in  con- 
formity therewith,  without  further 
warrant  (Code  Civ.  Pro.,  ^  1228) ; 
he  might  liimself  prepare  and  enter 
it  or  adopt  the  draft  presented,  and 
so  the  signature  was  no  part  of  the 
judgment,  and  was  wholly  super- 
fluous.    Clapp  v.  Hauley.  610 

4.  It  is  only  where  an  interlocutory 
judgment  is  rendered,  with  a  di- 
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rection  that  final  judgment  be  set- 
tled by  the  court  or  referee,  that 
the  signature  of  the  judge  or  ref- 
eree to  the  final  judgment  is  re- 
quired.   (§1231.)  Id. 


JUDICIAL  ACTS. 

The  fact  that  a  public  agent  exer- 
cises judgment  and  discretion  in 
the  performance  of  his  duties  does 
not  make  his  action  or  powers 
judicial  in  their  character.  People, 
ex  rel.  v.  Bd.  GomWs  Pub,  Pa/rks. 

37 


JUDICIAL  SALE. 

1.  Although  a  tenant  for  life  may 
not  maintain  partition  because  not 
a  joint  tenant  or  tenant  in  common 
with  the  remaindermen,  yet  the 
defect  is  not  jurisdictional,  and  a 
decree  of  sale  in  such  an  action 
is  not  absolutely  void,  it  may  only 
be  corrected  on  appeal  ;  and,  as 
against  those  made  parties  to  the 
action,  a  sale  under  the  decree 
gives  a  good  title.  GromweU  v. 
Hull.  209 

2.  In  such  an  action  certain  persons 
claiming  contingent  remainders 
were  not  made  parties.  The  pur- 
chaser gave  a  mortgage  upon  the 
premises,  which  was  foreclosed. 
The  judgment  of  sale  was  in  the 
ordinary  form,  no  reference  being 
made  to  these  outstanding  inter, 
ests,  but  notice  thereof  was  given 
on  the  sale,  and  the  same  was  made 
subject  thereto.  Held,  that  an  or- 
der compelling  the  purchaser  to 
complete  his  purchase  was  proper; 
that  an  amendment  of  the  judg- 
ment was  not  necessary,  as  it  fur- 
nished adequate  authority  for  the 
sale  of  the  property  covered  by  the 
mortgage  ;  and  that  no  wrong  was 
done  the  purchaser  in  compelling 
him  to  pay  for  exactly  what  ho 
bought.  Id. 


JURISDICTION. 

1.  Although  a  tenant  for  life  may  not 
maintain  partition  because   not  a 
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joint  tenant  or  tenant  in  common 
with  the  remaindermen,  yet  the  de- 
fect is  not  jurisdictional,  and  a  de- 
cree of  Bale  in  such  an  action  is 
not  absolutely  void,  it  may  only  be 
corrected  on  appeal ;  and,  as 
against  those  made  parties  to  the 
action,  a  sale  under  the  decree 
giyes  a  good  title.  Or&mweU  v. 
HuU,  209 

2.  A  General  Term '  has  no  power  to 
compel  a  party  to  accept  notice  of 
appeal  after  the  time  for  appealing 
has  expired,  as  this  would  be  in 
effect  to  allow  an  appeal,  which 
courts  are  expressly  prohibited 
from  doing,  after  the  expiration  of 
the  time  fixed  by  law  for  such  ap- 
peal. (Code  Civil  Pro.,  g  784.) 
Clapp  V.  Baicley.  610 

3.  The  Supreme  Court  has  power, 
notwithstanding  an  appeal  to  this 
court,  to  make  its  record  declare 
the  truth  as  to  its  judgment  and  so 
may,  after  an  appeal,  amend  an 
order  reversing  a  judgment  en- 
tered on  the  report  of  a  referee  by 
adding  a  statement  that  the  rever- 
sal was  upon  the  facts  as  well  as 
the  law.  liat.  City  Bk,  v.  N.  7. 
Gold  Ex.  Bk.  645 

On  trial  at  circuit,  the  court 

dismissed  complaint ;  subsequenUy  at 
same  circuit  on  motion  made  vjith  de- 
fendant's consent,  and  upon  vxiiving 
of  aU  questions  as  to  regularity,  the 
trial  court  vacated  tJie  order  and 
granted  a  new  trial.  The  Oeneral 
Term  dismissed  appeal  from  order 
granting  new  trial.  Xfpon  appeal 
to  this  court,  held  that  tlie  order  of 
the  circuit  court  appealed  from  uxis  not 
void  for  wa?it  of  jurisdiction,  and  tJie 
consent  was  a  full  answer  to  all  ques- 
tions as  to  regularity;  also  that  tJie 
General  Term  order  dismissing  the 
appeal  was  proper. 

See  Emmerich  v.  Ilefferan.  (Mem.) 

619 

JUSTICE  OF  THE  PEACE. 

1.  The  limitation  of  age  contained  in 
the  judiciary  article  of  the  State 
Constitution  (§  13,  art.  6),  does  not 
apply  to  a  justice  of  the  peace;  he 
does  not  "  hold  the  office  of  justice 
or  judge  of  any  court "  within  the 


meaning  of  the  article.    People,  ex 
rel.  V.  Mann.  530 

2.  A  justice  of  the  peace,  therefore, 
may  be  elected  to,  and  may  hold 
that  office,  after  the  expiration  of 
the  year  in  which  he  reaches  the 
age  of  seventy.  Tdt 

3.  A  concise  historical  statement  of 
the  origin  and  growth  of  the  office 
of  justice  of  the  peace  given.     Id. 


LANDIiORD  AND  TENANT. 

The  rule  of  law,  that  a  tenant  of  real 
estate,  whose  lease  was  for  a  year 
or  term  of  years,  and  who  has  been 
permitted  by  the  landlord  to  hold 
over  after  the  expiration  of  his 
term,  may  hold  for  another  year 
upon  the  same  terms,  does  not  ap- 
ply  to  personal  property.  Chase 
V.  Second  Ave.  R.  R.  Co.  384 


LICENSE. 

1 .  To  avoid  the  penalty  imposed  by 
the  excise  law  (Chap.  628,  Laws  of 
1857),  a  party  desiring  to  sell  in- 
toxicating  liquors  must  see  to  it 
that  he  obtains  a  license  from 
those  clearly  authorized  to  grant 
it.     Cronin  v.  Stoddard.  271 

2.  Where,  therefore,  because  of  the 
failure  of  an  excise  commissioner 
to  procure  the  approval  of  the  su- 
pervisor to  the  bond  presented  by 
him,  another  was  elected  to  fill  the 
supposed  vacancy, — Ueid,  that  a 
license  signed  by  the  person  so 
elected  and  by  one  of  the  three 
commissioners  was  no  defense  to  an 
action  to  recover  a  penalty  for  sell- 
ing  liquor  without  a  license.       Id. 

3.  By  defendant's  charter  (§  2,  chap. 
513,  Laws  of  1860)  its  right  to  con- 
struct and  operate  a  street  railroad 
in  the  city  of  New  York  is  made 
subject  "  to  the  payment  to  the  city 
of  the  same  license  fee  annually 
for  each  car  run  thereon  as  is  now 
paid  by  other  city  railroads  in  said 
city."  At  the  time  the  charter  was 
granted  two  railroads  in  the  city 
paid  a  license  fee  of  $50  per  car 
each,  one  paid  $20  per  car,   and 
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three  paid  no  licence.  In  an  ac- 
tion to  recover  license  fees,  Tield, 
that  the  city  was  entitled  to  collect 
and  receive,  and  defendant  was 
properly  required  to  pay,  $60  per 
car;  also  that  interest  was  prop, 
erly  allowed.  Mayor,  etc,,  v. 
Broadway,  etc.,  R  R.  Oo.  275 

4.  The  common  coandl  of  the  city 
passed  an  ordinance,  requiring 
street  railroad  cars  in  the  city,  ex- 
cept one-horse  cars,  to  pay  an  an- 
nual  license  fee  of  $50  per  car. 
HM,  that  the  ordinance  was  valid 
as  to  companies  whose  charters 
provide  that  they  shall  be  subject 
to  the  payment  of  license  fees.  Id. 

5.  The  said  ordinance  was  subse- 
quently repealed,  but  the  repealing 
resolution  was  thereafter  repealed. 
Hdd,  that  the  ordinance  was 
thereby  restored  to  fall  force  and 
efficacy.  Id. 

6.  It  seems,  that  even  without  the 
ordinance  an  action  might  lie  for 
the  recovery  of  the  license  fee.  Id. 


LIEN. 

1.  Where  a  principal  consigns  goods 
to  an  agent  to  sell,  under  an  agree- 
ment that  the  latter  will  accept 
bills  drawn  upon  him  by  the 
former  to  the  amount  of  goods 
so  consigned  on  hand,  it  is  a  nec- 
essary inference  that  the  drafts 
are  to  be  drawn  on  the  credit  of 
the  goods;  and  to  the  amount  of 
acceptances  outstanding,  the  agent 
has  a  lien  on  the  goods  iu  his 
hands,*  as  security,  and  is  entitled 
to  retain  the  same  until  the  accept- 
ances are  paid.  I^agle  v.  McFeeters. 

196 

2.  It  seems  that  where,  by  the  agree- 
ment, the  agent  Is  to  apply  the 
proceeds  of  sales  to  the  payment 
of  drafts  so  drawn,  as  they  mature, 
he  may  not  hold  goods  as  security 
against  drafts  which  he  can  pay 
with  funds  of  his  principal  in  his 
hands  applicable  to  that  purpose, 
and  the  principal,  after  paying  all 
drafts  outstanding,  save  an  amount 
no  greater  than  the  proceeds  of 
sales  in  the  agent's  hands,  may 


claim  and  take  possession  of  the 
goods.  Id. 

8.  By  the  constitution  and  by-laws  of 
the  New  York  Stock  Exchange  it 
wag  provided  that  "if  any  sus- 
pended member  fails  to  settle  with 
his  creditors  within  one  year  from 
the  time  of  his  suspension,  his 
membership  ahall  be  disposed  of 
*  *  *  and  the  proceeds  paid  pro 
rata  to  his  creditors  in  the  Stock 
Exchange,'*  excluding,  however, 
from  the  distribution  claims  not 
filed  before  a  transfer  of  the  right 
of  membership,  and  any  difference 
"growing  out  of  a  claim  on  a  put 
or  call,  notified  for  and  reduced  to 
a  contract  after  failure."  W., 
plaintifi's  assignor,  a  member  of 
the  Exchange,  failed,  his  seat  was 
sold  under  the  rules,  and  claims 
of  members  were  filed  and  proved 
against  him  to  more  than  the  pro- 
ceeds of  sale.  All  of  such  claims, 
however,  were  on  puts  and  calls, 
notified  for  and  reduced  to  a  con- 
tract after  failure.  In  an  action 
to  recover  such  proceeds.  7iM,  that 
plaintiff  was  entitled  to  judgment ; 
that  it  was  immaterial  whether 
such  contracts  were  valid  or  not, 
but  that  W.,  by  the  laws  of  the 
association,  upon  becoming  a  mem- 
ber, assented  to  an  appropriation 
of  his  property  in  a  particular  way 
and  to  certain  debts  to  the  exclusion 
of  all  others,  and  no  appropriation 
could  be  made  to  which  he  had  not 
in  like  manner  assented.  Weston 
V.  Ives.  222 


LOAN. 

1.  In  an  action  to  recover  the  amount 
of  an  alleged  loan  from  plaintiff  to 
defendant,  the  defense  was  that 
the  loan  was  negotiated  by  defend- 
ant as  agent  for  and  upon  collater^ 
als  belonging  to  a  disclosed  princi- 
pal. Plaintiff  proved  the  delivery 
of  a  check  to  defendant,  payable 
to  his  order,  for  the  amount  of  the 
loan,  and  produced  an  envelope  in 
which  were  the  securities  upon 
which  the  loan  was  made ;  upon 
this  was  indorsed  the  date  of  the 
transaction,  defendant's  name  and 
place  of  business,  written  by  him, 
the  time  of  the  loan,  from  whom 
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the  amouDt,  the  rate  of  Id  te rest 
and  then  a  list  of  the  Recurities. 
JIM,  that  the  indorsement  was 
not  a  contract,  as  there  was  no 
promise  to  pay,  nor  was  it  an  ac- 
knowledgment of  an  indebted- 
ness, or  that  defendant  was  the 
borrower ;  and  that  parol  evi- 
dence was  proper  to  show  the 
facts.     Uh,  Trust  Co,  v.  Whiton. 
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2.  Defendant  proved  that  the  loan 
was  made  for  the  bene6t  of  one  K. 
and  upon  securities  belonging  to 
him ;  that  plaintiff  was  advised  of 
this,  and  that  the  check  was  made 
payable  to  defendant's  order 
simply  by  his  direction  ;  also,  that 
defendant  wrote  his  name  apon  the 
envelope  at  the  request  of  the 
secretary  after  the  loan  had  been 
made.  Held,  that  the  evidence 
justified  a  finding  that  defendant 
was  not  the  borrower  and  did  not 
contract  to  pay  the  loan.  Id. 

8.  Plaintiff  introduced  evidence  to 
the  effect  that  its  custom  was  not 
to  take  notes  for  loans,  but  envel- 
opes similar  to  the  one  in  question, 
and  that  the  use  of  such  envelopes 
was  common  at  the  time.  Hdd, 
that  this  did  not  affect  the  charac- 
ter of  the  indorsement ;  that  the 
language  employed  and  the  cir- 
cumstances connected  with  its  use 
could  not  be  altered  or  changed  by 
proof  of  such  a  custom.  Id. 


MALICIOUS  PROSECUTION. 

1.  Ji  seems  that  a  cause  of  action  for 
malicious  prosecution  and  one  for 
false  imprisonment  may  be  united 
in  the  same  complaint.  Marks  v. 
Totmsend,  590 

2.  When  a  party  has  a  final  judg- 
ment on  trial,  the  prosecution  is  so 
far  terminated  that  he  may  sue  for 
malicious  prosecution.  If  an  ap- 
peal from  the  judgment  be  pend- 
ing when  he  brings  his  action,  he 
pimply  takes  the  risk  of  an  adverse 
decision  on  the  appeal,  which  will 
defeat  such  action.  Id. 

8.  Jt  seems  that  the  appeal  from  the 
judgment    may   furnish  a  reason 


for  staving  the  trial  of  the  action 
for  malicious  prosecution  until  the 
decision  of  the  appeal.  Id. 

4.  The  burden  of  showing  want  of 
probable  cause  is  upon  the  plaintiff 
in  an  action  for  malicious  prosecu- 
tion. Id. 

5.  Such  an  action  cannot  be  main- 
tained because  of  the  procuring  of 
a  warrant  of  arrest  against  plaint- 
iff, by  simply  showing  that  defend- 
ant's attorney  was  mistaken  in  a 
technical  point  of  law,  on  account 

.  of  which  the  warrant  was  set 
aside ;  defendant,  in  other  re- 
spects, having  good  ground  for  the 
warrant.  Id. 

6.  Where  an  order  of  arrest  is  issued 
upon  facts  giving  the  judge  juris- 
diction, and  the  defendant  appears, 
and  by  showing  new  facts,  or  de- 
nying .those  alleged  against  him, 
procures  the  order  to  be  set  aside, 
the  process  is  neither  void,  void- 
able nor  irregular,  but  simply  er- 
roneous, and  protects  the  party 
who  procured  it  from  an  action  for 
false  imprisonment.  And  this  is 
so,  even  if  the  party  acted  from 
malicious  motives,  or  without  prob- 
able cause ;  these  may  aggravate 
damages  when  a  cause  of  action  is 
made  out,  but  in  no  way  help  to 
establish  the  cause  of  action.      Id. 

7.  Defendants  procured  an  order  of 
arrest  against  plaintiff  under  the 
Stillwell  Act  (Chap.  800,  Laws  of 
1831),  before  its  repeal  in  1880 
(Chap.  245,  Laws  of  1880).  The 
facts  stated  in  the  affidavit,  apon 
which  the  warrant  was  granted, 
were  sufficient  to  give  the  judge 
who  issued  it  jurisdiction.  It  was 
subsequently  set  aside  by  said 
judge,  upon  affidavits  showing  that 
plaintiff  had  previously  been  ar- 
rested in  an  action  brought  against 
him  by  defendants,  upon  an  order 
of  arrest  issued  for  the  same  cause, 
and  substantially  upon  the  same 
grounds.  In  an  action  for  false 
imprisonment,  held,  that  the  war- 
rant was  not  void  or  irregular,  but 
at  most  simply  erroneous ;  and  so, 
that  the  action  was  not  maintain- 
able.   Also  that  the  facts  did  not 
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make  out  a  cause  of  action   for 
malicious  prosecution.  Id. 


MANUFACTURING  CORPORA- 
TIONS. 

Right  of  action  against  trus- 
tees of  manufacturing  corporations 
for  failure  to  file  annual  report  with- 
in year  after  organization^  feU  on  re- 
peal in  1875  {Chap.  510,  Laws  of  1S75) 
of  provision  requiring  such  return. 

See  F.  W.  P.  db  F,  M.  M.  Co.  v. 
Beecher.    (Mem,)  651 


MECHANICS'  LIEN. 

1.  An  ordinance  of  tlie  common  coun- 
cil of  the  city  of  New  York  re- 
quired the  heads  of  departments, 
to  insert  in  every  contract  for 
work  a  provision  that  the  last  in- 
stallment payable  thereunder  shall 
be  retained,  until  satisfactory  evi- 
dence is  furnished  that  all  persons 
have  been  paid  or  secured,  who 
have  done  work  or  furnished  ma- 
terial under  the  contract,  "  and  who 
may  have  given  written  notice  to 
such  head  of  department  any  time 
within  ten  days  after  the  comple- 
tion of  the  contract/'  that  a  balance 
was  still  due  them  and  unpaid.  In 
an  action  against  the  city  to  re- 
cover a  balance  unpaid  upon  a  con- 
tract which  contained  the  pro- 
vision required  by  said  ordinance, 
and  in  which  action  all  claimants 
who  had  filed  notices  were  made 
parties  defendants,  it  appeared  that 
the  balance  retained  was  less  than 
the  aggregate  of  claims  of  parties 
who  bad  filed  notices.  The  trial 
court  ordered  judgment  dismissing 
the  complaint  and  directing  the  city 
to  pay  the  balance  to  the  claimants. 
Held  no  error ;  that  the  object  of 
the  ordinance  was  to  secure  to  per- 
sons furnishing  labor  and  material 
some  of  the  advantages  given  by 
the  mechanics'  lien  laws  ;  that  the 
city  held  the  balance  as  trustee  for 
the  benefit  of  such  persons,  and 
while  the  city  assumed  no  express 
liability,  it  was  under  an  implied 
obligation  to  them  which  could  be 
enfoff'ed  bv  the  court.  Mei*.  and 
Tr,  Bk.  V.  'Mayor,  etc,  355 


2.  Also  Iteld,  that  notices  of  claims 
given  before  the  completion  of  the 
work  were  valid ;  that  the  provision 
of  the  ordinance  for  a  notice  "  at 
any  time  within  ten  days  after  the 
completion  of  the  contract  *'  did  not 
limit  the  time  to  the  ten  days,  but 
simply  required  notices  to  be  given 
before  or  within  ten  days  after 
such  completion.  Id. 


MISDEMEANOR. 

The  crime  of  assault  in  the  third  de- 
gree is  a  misdemeanor  and  punish- 
able  only  by  imprisonment  in  a 
penitentiary  or  county  jail  for  not 
more  than  one  year,  or  by  a  fine  of 
not  more  than  $500,  or  by  both. 
(Penal  Code,  §g  15,  222).  People,  ex 
rd,  V.  Kelly.  212 


MORTGAGE. 

1.  As  to  whether,  under  the  provis- 
ion of  the  Limited  Partnership 
Act  (1  R.  S.  767,  §  21),  declaring 
void,  as  against  the  creditors  of  the 
partnership,  all  sales,  assignments 
or  transfers  by  a  general  or  spec- 
ial partner  of  his  property,  and 
all  liens  created  by  him  thereon 
**  when  insolvent,  or  in  contempla- 
tion of  insolvency  of  the  partner- 
ship, with  the  intent  of  giving  to 
any  creditor  of  his  own  or  of  the 
partnership  a  preference  over  cred- 
itors of  the  partnership,"  an  as- 
signment,  transfer  or  mortgage  by 
a  special  partner  of  his  individual 
property  to  secure  his  individual 
debts,  made  when  he  or  the  firm  is 
insolvent,  is  prohibited,  qufsre. 
George  v.  Qrant.  262 

2.  The  provision,  in  any  view,  does 
not  avoid  a  mortgage  given  by  a 
special  partner  in  a  limited  part- 
nership upon  his  individual  prop- 
erty, when  he  and  his  firm  are  in- 
solvent, to  secure  a  loan  made  to 
him,  in  good  faith  and  in  ignor- 
ance, upon  the  part  of  the  lender, 
of  the  fact  of  such  insolvency,  for 
the  purpose  of  enabling  him  to 
pay  his  individual  debts,  although 
the  purpose  was  known  to  the 
lender,  and  among  the  debts  was 
one  to  a  firm,  of    which    he  is 
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a  member.  The  mortgage  does  not 
create  or  secure  any  preference; 
this,  if  any  exists,  results  from  the 
application  of  the  money  after  it 
has  been  advanced.  Id. 

8.  Where  such  a  mortgage  also 
secures  an  indebtedness  of  the 
mortgagor  to  the  mortgagee,  this 
does  not  invalidate  the  entire 
security ;  the  only  effect,  if  any, 
is  to  render  the  mortgage  inoper- 
ative so  far  as  it  secures  the  prior 
indebtedness,  leaving  it  to  stand 
as  a  valid  security  to  the  extent  of 
the  fresh  consideration.  Id, 

4.  A  mortgage  will  not  be  held  void 
by  reason  of  vagueness  or  uncer- 
tainty in  the  description  of  the 
mortgaged  premises,  if  by  any 
particulars  in  the  description  they 
can  be  ascertained  so  as  to  enable 
the  court  to  say  that  the  words 
used  were  intended  to  relate  to 
them.     People^  ex  rel.   v.   Stornu. 
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6.  For  this  purpose  evidence  aliunde 
the  instrument  may  be  resorted  to, 
and  if  by  its  aid  the  description 
may  be  located  and  applied,  it  is 
sufficient;  so  also  if  there  be  two 
phrases  in  the  description  which 
cannot  be  reconciled,  one  of  which 
will  defeat,  the  other  sustain  the 
instrument,  the  former  will  be  re- 
jected. Id, 

6.  In  a  mortgage  the  premises  were 
described  as  '  *  a  piece  or  parcel  of 
land  lying  and  being  situated  in 
the  county  of  Tompkins,  being  part 
of  lot  No.  86,  in  Lansing  afore- 
said." Following  i;his  was  a  de- 
scription by  metes  and  bounds  of 
a  piece  of  land  stated  to  contain 
''one  hundred  and  thirty-three 
acres  of  land,  the  same  more  or 
less."  Then  followed  this  clause: 
*'The  intention  of  this  last-men- 
tioned piece  of  land  is  to  mortgage 
forty-six  acres  of  land  on  the  south 
side  of  it  next  to  Mr.  Norton's." 
The  one  hundred  and  thirty-three 
acres  described  was  some  distance 
north  of,  and  did  not  in  any  part 
touch  Mr.  Norton's  land  ;  and  that 
part  of  the  description  was  inserted 
in  the  mortgage  by  mistake.  The 
mortgagor  owned  the  south  part  of 


lot  86,  and  its  south  line  was  the 
northern  boundary  of  Mr.  Norton's 
land.  The  purchaser  on  a  fore- 
closure sale  caused  a  piece  of  land 
to  be  surveyed,  bounding  it  on  the 
south  by  the  south  line  of  said  lot, 
on  the  east  and  west  by  the  east 
and  west  lines  of  the  mortgagor's 
land,  and  running  far  enough  north 
to  include  forty-six  acres,  and  in 
summary  proceedings  under  the 
statute  (Chap.  208,  Laws  of  1874) 
was  awarded  possession  thereof. 
Meld  no  error;  that  the  land  so 
bounded  answered  all  the  calls  of 
the  mortgage  ;  and,  as  it  could  be 
thus  located  with  reasonable  cer- 
tainty, and  there  was  no  other  land 
of  the  mortgagor  on  which  the 
mortgage  could  operate,  this  may 
be  deemed  to  have  been  in  the 
minds  of  the  parties  when  the  in. 
strument  was  executed .  Id. 

M.  held  a  mortgage  on  real  es- 
tate on  which  toas  a  planing-miU.  TJie 
mortgagor  put  him  tn  possession  and 
executed  to  him  a  bill  of  sale  of  per- 
sonal property^  not  including  certain 
machinery  which  the  parties  coficeded 
to  be  part  of  t7ie  realty,  M,  foreclosed 
the  mortgage^  bid  in  the  real  estate, 
and  subsequently  executed  to  plaintiff 
a  cluUtd  mortaage  on  macfdnery. 
Defendant  purcJutsed  the  real  estate  on 
foreclosure  of  a  prior  mortgage,  held  by 
him.  In  action  for  conversion  of 
tJis  machinery,  held,  ifU  was  part  of 
realty ^  plaintiff^ s  title  was  cut  off  by 
defendant's  foreclosure,  if  it  was  per- 
sonal property  M,  Tuid  no  title  and  so 
none  was  conveyed  by  the  chattel  mort- 
gage 

/See  Kelsey  v.  Lyon.  {Mem^)         629 

See  Foreclosure. 


MOTIONS  AND  ORDERS. 

1  Upon  a  motion  for  a  new  trial  on 
exceptions  ordered  to  be  heard  in 
the  first  instance  at  Gkneral  Term, 
all  controverted  questions  of  fact 
are  to  be  regarded  as  settled  by  the 
verdict,  and  neither  the  General 
Term  nor  this  court  may  consider 
the  weight  of  evidence  or  set  aside 
the  verdict  on  the  facts,  unless 
there  is  such  an  absence  of  evi- 
dence  to  support  a  material  finding 
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that  the  court  can  deterzniue  as 
matter  of  law  that  the  fact  was 
not  proved.  Met.  Nat.  Bk.  v.  Sir- 
ret.  820 

2.  There  a  judgment  in  an  action 
tried  bj  the  court  or  a  referee  is 
reversed  and  a  new  trial  granted  at 
General  Term,  and  the  order  fails 
to  show  that  the  reversal  was  upon 
the  facts,  this  court  must  assume 
that  it  was  granted  upon  questions 
of  law  only.  Eider  Life-Baft  Co. 
V.  Boaeh.  878 

3.  It  is  the  duty  of  the  party  succeed- 
ing at  General  Term,  if  its  deter- 
mination was  influenced  by  ques- 
tions of  fact,  to  see  that  the  order  so 
states,  or  to  have  it  corrected  on 
motion ;  if  he  fails  so  to  do,  those 
questions  may  not  be  considered 
here.  Id. 

4.  An  order  of  a  County  Court  in 
proceedings  under  the  Drainage 
Act  (Ghap.  888,  Laws  of  1869, 
amended  by  chap.  803,  Laws  of 
1871),  as  amended  in  1881  (Chap. 
608,  Laws  of  1881),  determining 
that  a  new  or  second  assessment  is 
necessary  and  directing  the  same  is 
final  upon  matters  of  fact,  but  is 
appealable  to  the  General  Term  of 
the  Supreme  Court,  and  to  this 
court  upon  any  question  of  law 
arising  upon  the  whole  act,  or  upon 
any  proceeding  necessarily  affect- 
ing such  order.     In  re  Swan.     492 

5.  M.  joined  with  several  other  land- 
owners in  a  general  petition  to  va- 
cate an  assessment.  While  the 
proceeding  was  pending,  M.  paid 
nis  assessment.  Subsequently  the 
petitioners  moved  for  leave  to 
sever  their  petitions,  which  motion 
was  granted  upon  condition  that 
the  substituted  several  petitions 
should  contain  the  same  allegations 
as  the  general  one.  M.  thereupon 
filed  a  separate  petition.  Held, 
that  the  proceedingB  thereon  could 
not  be  deemed  a  new  and  original 
one,  but  simply  a  continuation  of 
the  one  then  pending,  and  therefore 
the  payment  of  the  assessment  was 
no  bar  to  the  relief  sought.  In  re 
Mehrbach.  601 

6.  Also   held,   that    the   court   had 


power  to  make  the  order  of  sever- 
ance. Id. 

On  trial  at  circuit  the  court 

dismissed  complaint ;  subsequently  at 
same  drcuUy  on  motion  made  with  de- 
fendant's consent  and  upon  waiver  of 
all  questions  as  to  regularity,  the  trial 
court  mealed  the  order  of  dismissal, 
and  granted  a  new  trial.  The  Gen- 
eral Term  dismissed  appeal  from  the 
order  granting  new  trial,  dn  appeal 
to  this  court,  held,  tlmt  tlve  order  of 
the  Circuit  Court  appealed  from  was 
not  void  for  want  of  jurisdiction,  and 
the  consent  was  a  full  answer  to  all 
questions  as  to  reguktrity,  also  that 
t/ie  General  Term  order  dismissing  tlie 
appeal  toas  proper. 

See  Emmerich  v.  Eefferan.    (Jf(?w.) 

619 

Order  vacating  attachment  on 

ground  of  insufficiency  of  affidavits 
upon  it  which  was  granted,  not  review- 
cSble  here. 

See  Bate  v.  McDoweU.   {Mem.)  646 

MUNICIPAL  CORPORATIONS. 

1.  Where,  by  the  charter  of  a  munici- 
pal corporation,  power  is  conferred 
upon  it  to  direct  the  manner  of,  and 
superintend  the  making  and  re- 
pairing of  sidewalks,  and  the  ex- 
ercise of  this  power,  in  a  manner 
specified  in  the  charter,  is  not  left 
discretionary,  but  is  made  impera- 
tive, an  assent  upon  the  part  of  the 
corporation  to  a  substantial  and 
unauthorized  change  in  the  slope 
and  manner  of  construction  of  a 
sidewalk  may  not  be  presumed 
from  a  simple  omission  on  its  part, 
after  due  notice  thereof,  to  object 
to  the  change.  Urquhart  v.  City 
of  Ogdensburgh.  238 

2.  While,  therefore,  the  corporation 
may  not  be  held  liable  for  any  de- 
fect in  the  original  plan,  and  while 
it  may  adopt  a  sidewalk  already 
constructed,  or  rebuild  upon  a  new 
plan,  and  thus  secure  to  itself  im- 
munity, this  must  be  done  by 
proper  corporate  action;  and  where 
a  change  in  the  grade' or  slope  has 
been  made  by  the  owner  of  adloin- 
ing  premises  in  rebuilding,  making 
the  sidewalk  dangerous  tot  travel, 
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an  omission  on  the  part  of  the  cor- 
poration, after  notice,  to  take  any 
action  in  reference  to  the  matter  is 
not  a  defense  in  an  action  brought 
against  it  to  recover  damages  for 
injuries  caused  by  the  defect.    Id, 

Mecuiure  of  lidbilitg  to  travel- 

eri  of  one  who  with  consent  of  muni- 
cipai  aut?iorities  makes  excavation  in 
a  street. 

See  Nolan  v.  King.  565 

See  Brooklyn  (City  of). 
Buffalo  (City  of). 
New  York  (City  of). 


MURDER. 

1.  Upon  trial  of  an  indictment  for 
murder,  wherein  insanity  was  set 
np  as  a  defense,  a  witness  for  de- 
fendant, who  had  testified  as  to, 
and  gave  the  details  of  an  inter- 
view with  him  on  the  same  even- 
ing, and  a  short  time  prior  to  the 
homicide,  was  asked :  *'  Were  his 
acts  at  eight  o'clock  that  night 
rational  or  irrational  ?  "  This  was 
objected  to,  and  objection  sus- 
tained. Held  error.  People  v. 
Gonroy.  62 

2.  It  seems  that  to  render  the  opinion 
of  one  not  an  expert  competent  in 
such  a  case,  it  must  be  limited  to 
his  conclusion  from  the  specific 
facts  his  testimony  discloses.     Id. 

3.  It  was  not  intended  by  the  pro- 
vision of  the  Code  of  Criminal  Pro- 
cedure  (§  273),  abolishing  existing 
forms  of  pleading  in  criminal  ac-. 
tioDS,  to  set  aside  the  judicial  con- 
struction theretofore  given  to  the 
language  usually  employed  in  such 
pleadings  ;  its  true  office  is  to  ab- 
rogate the  technical  rules  formerly 
governing  such  pleadings,  and  to 
substitute  simpler  forms  and  a 
more  liberal  interpretation.        Id. 

4.  In  an  indictment  under  said  Code 
for  murder  in  the  first  degree  it  is 
not  necessary  that  the  particular 
intent  with  which  the  homicide 
was  committed  shall  be  set  forth ; 
it  is  sufficient  to  allege  that  it  was 
done  feloniously,  with  malice 
aforethought,  and  contrary  to  the 


form    of   the    statute.     (Code    of 
Crim.  Pro..  §§  275,  284.)  Id. 

5.  The  question  as  to  whether  the 
crime  was  committed  under  such 
circumstances,  with  reference  to 
intent,  as  to  make  it  murder  in  the 
first  degree  within  the  statutory 
definition  (Penal  Code,  ^  183).  is 
one  of  fact,  determinable  by  the 
jury.  Id. 

6.  It  seems  that  it  is  the  better  form 
of  pleading  to  charge  the  crime  to 
have  been  (committed  with  one  of 
the  several  intents  described  in 
said  Penal  Code.  Id. 

7.  It  seems,  that  on  the  trial  of  an  in- 
dictment for  murder  in  the  first 
degree,  where  the  homicide  is 
charged  to  have  been  committ^ 
**  from  a  deliberate  and  premedi- 
tated design  to  effect  the  death  of 
the  perison  killed "  (Penal  Code, 
§  183,  subd.  1),  while  the  prosecu- 
tion is  required  to  prove  delibera- 
tion and  premeditation,  and  while 
there  is  no  legal  presumption  aris- 
ing from  proof  of  the  mere  com- 
mission of  the  homicide  by  the  de. 
fendant  which  concludes  the  jury 
from  finding  upon  that  evidence 
alone  that  such  facts  were  not  es- 
tablished, yet  they  may  be  inferred 
from  the  perpetration  of  the  act, 
and  the  jury  are  authorized  to  find 
them  unless  the  circumstances  sur- 
rounding the  homicide  clearly  re- 
pel the  idea  of  deliberation  and 
premeditation.  Id 

8.  Upon  the  trial  of  such  an  indict- 
ment  the  testimony  tended  to  show 
that  the  defendant,  knowing  the 
location  of  the  deceased,  drew  a 
pistol  from  his  pocket,  with  some 
difficulty,  as  it  caught  in  the  lin- 
ing, and.  spite  of  the  appeals  of 
another  person  not  to  fire,  turned 
toward  the  deceased,  pointed  the 
pistol  in  his  direction  and  fired, 
causing  his  death.  Heid,  that  the 
evidence  was  sufficient  to  author 
ize  the  jury  to  find  premeditated 
and  deliberate  design  to  cause  the 
death;  and  this,  altnough  no  mo* 
tive  for  the  killing  was  shown.  Id. 

9.  To  authorize  the  inference  of 
premeditation  and  deliberation  ia 
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such  a  case  the  lapse  of  any  spe- 
cial period  of  time  is  not  required, 
but  such  an  inference  is  justi- 
fied from  proof  of  the  commission 
of  an  act  which  naturally  would 
and  does  produce  death  under  cir- 
cumstances showing  that  the  per- 
petrator was  not  disturbed  by  sud- 
den and  uncontrollable  emotion 
excited  by  an  unexpected  and  ob- 
servable cause,  and  where  he  was 
at  the  time  in  the  possession  of  his 
usual  faculties.  Id. 


NATIONAL  BANKS. 

Change   of  State    bank   into 

National  bank  ;  efect  of. 
See  C.  N,  Bank  v.  PMpa,  44 


NEGLIGENCE. 

1.  Plaintiff  shipped  two  horses  by 
defendant's  road  under  a  contract 
by  which  he  released  the  company 
from  liability  for  damages  result- 
ing from  the  negligence  of  its  ser- 
vants or  which  should  be  occa- 
sioned by  the  insecurity  of  its  cars. 
The  horses  were  transported  in  a 
gfrain  car,  which  was  out  of  repair 
and,  while  sufficient  for  the  use 
for  which  it  was  intended,  unsafe 
for  the  transportation  of  live 
stock.  In  consequence  of  such 
defect  one  of  the  horses  was  in- 
jured. In  an  action  to  recover 
damages,  it  did  not  appear  but 
that  other  safe  and  secure  cars 
were  provided  by  defendant  and 
were  on  hand  ready  for  use,  so 
that  the  injury  might  have  been 
caused  by  carelessness  on  the  part 
of  its  servants  in  selecting  an  in- 
secure car.  Held,  that  the  only 
negligence  shown  was  that  of  de- 
fendant's servants,  from  the  conse- 
quences of  which  it  was  released 
by  the  contract ;  and  that  plaintiff 
was  not  entitled  to  recover.  WU- 
8onY,  N.Y,G,,etc,  87 

2.  Defendant  and  one  McC.  entered 
into  an  agreement  by  which  the 
former  agreed  to  furnish  team, 
wagon,  etc.,  for  tlie  purpose  of 
carrying  passengers ;  the  latter 
was  to  gather  the  passengers,  col- 
lect fares  and  divide  the  receipts 
with  defendant  in  certain  propor- 

SicKELS— Vol.  LII. 


tions.  Plaintiff,  while  walking  in 
a  public  street,  was  knocked  down 
and  run  over  by  the  team  and 
wagon  furnished  by  defendant 
under  the  agreement.  McC.  was 
driving  the  team,  and  through  his 
negligence  the  accident  happened. 
Defendant  was  not  present.  In  an 
action  to  recover  damages,  held, 
that  as  to  third  parties,  each  of 
the  parties  to  the  agreement  be- 
came the  agent  of  the  other  in  the 
prosecution  of  a  common  enter- 
prise, and  so  liable  for  the  other's 
Qogllg^Qce  in  regard  thereto  ;  and 
that,  therefore,  the  action  was 
maintainable.     Stroller  v.    Elting. 

102 

3.  While  a  municipal  corporation 
may  not  be  held  liable  for  any  de- 
fect in  the  original  plan  of  a  side- 
walk, and  while  it  may  adopt  a 
sidewalk  already  constructed,  or 
rebuild  upon  a  new  plan,  and  thus 
secure  to  itself  immunity,  this 
must  be  done  by  proper  corporate 
action  ;  and  where  a  change  in  the 
grade  or  slope  has  been  made  by 
the  owner  of  adjoining  premises  in 
rebuilding,  making  the  sidewalk 
dangerous  for  travel,  an  omis- 
sion on  the  part  of  the  corporation, 
after  notice,  to  take  any  action  in 
reference  to  the  matter  is  not  a 
defense  in  an  action  brought 
against  it  to  recover  damages  for 
injuries  caused  by  the  defect. 
ifrquhart  v.  City  of  Ogdensburgh. 

238 

4.  To  maintain  an  action  to  recover 
damages  for  negligence,  plaintiff 
must  prove  facts  warranting  an  in- 
ference of  negligence  on  the  part 
of  defendant ;  he  may  not  recover 
upon  facts  as  consistent  with  care 
and  prudence  as  with  the  opposite. 
Hayes  v.  4M  St.,  etc.,   B,  R  Co. 

259 

5.  Plaintiff's  evidence  in  such  hn  ac- 
tion was  to  the  effect  that  he  went 
upon  one  of  the  defendant's  street 
cars  and  stood  upon  the  front  plat- 
form, although  there  were  vacant 
seats  inside.  The  car  stopped  to 
receive  other  passengers,  who  en- 
tered by  the  front  platform ; 
to  facilitate  their  entry  plaintiff 
stepped  down  upon  the  front  step  ; 

89 
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as  he  was  stepping  ap  again,  aa  he 
testified,  "  the  car  gave  a  sudden 
movement  and  pulled  up/'  and  he 
was  thrown  on  and  injured.  It 
appeared  that  after  starting,  the 
car  did  not  stop  until  after  the  ac- 
cident. Held,  that  the  evidence 
failed  to  show  any  negligence  on 
defendant's  part ;  and  that  a  re- 
fusal to  nonsuit  was  error.        Id. 

6.  As  to  whether  the  provision  of  the 
Qeneral  Railroad  Act  (§  46,  chap. 
140,  Laws  1850),  relieving  a  rail- 
road company  from  liability  for 
injuries  received  by  a  passenger  on 
the  platform  of  a  car,  when  it 
posts  a  notice  in  the  car  warning 
passengers  against  so  riding,  and 
furnishes  a  seat  in  the  car  for  the 
passenger,  qucere.  Id. 

7.  It  is  the  duty  of  a  railroad  corpo- 
ration to  provide  for  a  passenger  a 
safe  passage  to  the  train  he  de- 
sires to  take,  and  to  take  reason- 
able care  that  he  shall  not  while  on 
its  premises  be  exposed  to  any  un- 
necessary danger,  or  to  one  of 
which  it  is  aware.  It  is  bound  to 
exercise  the  utmost  vigilance,  not 
only  in  guarding  its  passengers 
against  careless  interference  by 
others,  but  even  against  violence, 
and  if  in  consequence  of  neglecting 
this  duty,  a  passenger  receives  in- 
jury, which,  in  view  of  all  the  cir- 
cumstances, might  have  been  rea- 
sonably  anticipated,  it  is  liable. 
Carpenter  v.  B.  <fe  A.  B.  R.  Go. 

494 

8.  In  such  cases,  however,  ecienter  is 
the  gist  of  the  action.  Id. 

9.  Plaintiff,  having  purchased  a 
ticket,  went  upon  tne  platform 
prepared  for  passengers  at  defend- 
ant's depot  at  C.  for  the  purpose 
of  taking  a  train  which  was  aj)- 
proaching.  A  postal  car  was  at- 
tached to  the  train,  and  as  it 
passed  the  platform  the  postal 
clerk,  an  employe  of  the  United 
States,  threw  out  a  loaded  mail  bag, 
which  struck  and  injured  plaintiff. 
In  an  action  to  recover  damages  for 
the  injury,  it  appeared  that  this 
had  been  for  a  long  time  the  cus- 
tomary method  of  discharging 
mail  bags  from  postal  cars  at  said 


depot,  at  times  when  passengen 
were  upon  the  platform,  and 
under  circumstances  from  which 
notice  to  the  defendant  might  be 
fairly  implied.  It  did  not  appear 
that  defendant  had  taken  any  pre- 
caution to  prevent  injury,  udd^ 
the  fact  that  the  postal  agent  was 
not  in  defendant's  employ  did  not 
relieve  it  from  liability;  and  that 
the  circumstances  authorized  a  find- 
ing of  negligence  upon  its  part; 
that  it  was  not  necessary,  in  order 
to  charge  defendi^it  with  the  duty 
of  care  and  vigilance,  to  show  that 
on  some  former  occasion  a  like  in- 
jury had  happened.  Id. 

10.  Defendant  leased  to  H.  certain 
lands  to  work  on  shares,  and 
agreed  to  pay  the  latter  a  specified 
sum  per  acre  for  clearing  so  much 
of  the  land  as  he  should  choose  to 
clear.  In  the  work  of  clearing, 
H.  set  fire  to  some  wood  and  brusn. 
and,  as  was  alleged,  the  fire  spread 
to  plaintiff's  adjoining  lands  and 
burned  buildings  thereon.  In  an 
action  to  recover  the  damages, 
Juld,  that  in  clearing  the  land  H. 
was  an  independent  contractor — 
not  a  servant  or  employe;  and  that 
for  his  negligence  in  doine  the 
work  the  defendant  was  not  liable. 
Ferguson  v.  Hvbhell.  607 

11.  Where  a  person,  who,  with  due 
authority  from  the  municipal  au- 
thorities, has  removed  the  sidewalk 
of  a  city  street,  and  excavated  for 
the  purpose  of  constructing  a  vault 
builds  a  bridge  over  the  excavation, 
which  in  order  to  allow  the  work 
of  construction  to  proceed  is  neces- 
sarily raised  above  the  level  of  the 
street,  he  is  not  required  to  make 
the  same  as  perfectly  safe  and  con- 
venient as  was  the  sidewalk  re- 
moved ;  his  duty  is  to  build  it  wiUi 
care  and  prudence,  such  as  will 
reasonably  protect  persons  passing; 
i.  £.,  make  it  safe  for  those  who 
exercise  on  their  part  such  ordi- 
nary care  and  prudence  as  the  pres- 
ence of  the  temporary  structure 
requires  ;  the  traveler  is  bound  to 
observe  its  presence,  and  to  exer- 
cise a  care  and  prudence  which 
might  be  unnecessary  upon  the 
sidewalk.    Nolan  v.  King.         665 
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-12.  Where,  therefore,  in  an  action  to 
recover  damages  for  injuries  al- 
leged to  have  been  caused  by  de- 
fondant's  negligence  in  construct- 
ing such  a  bridge,  the  court  charged 
that  it  was  defendant's  duty  **  to 
have  the  bridge  constructed  in  such 
a  manner  that  plaintiff  would  not 
be  subjected  to  any  more  personal 
risk  than  if  the  sidewalk  had  been 
there  instead  of  the  bridge/'  Held 
error.  Id» 

13.  Where  a  person  has  sustained 
damages  from  a  personal  injury, 
caused  by  municipal  neglic^ence, 
an  estimate  of  the  amount  oi  dam- 
ages is  not  an  essential  part  of  the 
claim  required  to  be  presented  to 
the  comptroller  of  the  city  of  New 
Tork  (§  105,  chap.  335,  Laws  of 
1878),  and  in  an  action  to  recover 
such  damages,  plaintiff  is  not  lim- 
ited to  the  amount  specified  in  the 
claim.    Reed  Y.  Mayor,  etc,       620 


NEW  TRIAL. 

1.  Upon  a  motion  for  a  new  trial  on 
exceptions  ordered  to  be  heard  in 
the  first  instance  at  General  Term, 
all  controverted  questions  of  fact 
are  to  be  regarded  asi  settled  by  the 
verdict,  and  neither  the  General 
Term  nor  this  court  may  consider 
the  weight  of  evidence  or  set  aside 
the  verdict  on  the  facts,  unless  there 
is  such  an  absence  of  evidence  to 
support  a  material  finding  that  the 
court  can  determine  as  matter  of 
law  that  the  fact  was  not  proved. 
Met,  Nat,  Bank  v.  ISirret,  320 

2.  Where  a  judgment  in  an  action 
tried  by  the  court  or  a  referee  is 
reversed  and  new  trial  granted  at 
General  Term,  and  the  order  fails 
to  show  that  the  reversal  was  upon 
the  facts,  this  court  must  assume 
that  it  was  granted  upon  questions 
of  law  only.  R,  8,  R,  Co.  v.  Roach. 
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NEW  YORK  (CITY  OF). 

1.  The  board  of  commissioners  of  the 
department  of  public  parks  of  the 
city  of  New  York,  claiming  author- 
ity by  statute  (§§  1.  3,  chap.  534, 


Laws  of  1871 ;  chap.  618,  Laws  of 
1878;  §14,  chap.  829,  Laws  of 
1874)  consented  to  the  construction 
of  an  elevated  bridge  over  the  Hai^ 
lem  river  by  the  S.  R.  T.  Co.,  and 
entered  into  a  contract  with  that 
company  for  the  building  of  the 
bridge  at  its  expense  under  certain 
regulations  and  conditions.  Heldy 
that  the  proceedings  of  the  board 
were  not  reviewable  by  certiorari; 
as, -if  they  had  the  power,  they 
acted  as  public  agents,  and  their 
action  was  not  subject  to  review  in 
that  manner ;  if  they  had  no 
power,  their  consent  was  a  nullity 
and  affected  the  rights  of  no  one. 
People,  ex  rel.  v.  Bd.  Com* re  Pub. 
Parks,  37 

2.  By  defendant's  charter  (§  2,  chap. 
518,  Laws  of  1860)  its  right  to  con- 
struct and  operate  a  street  railroad 
in  the  city  of  New  York  is  made 
subject "  to  the  payment  to  the  city 
of  the  same  license  fee  annually  for 
each  car  run  thereon  as  is  now  paid 
by  other  city  railroads  in  said  city." 
At  the  time  the  charter  was  granted 
two  railroads  in  the  dty  paid  a 
license  fee  of  $50  per  car  each, 
one  paid  $20  per  car,  and  three 
paid  no  license.  In  an  action  to 
recover  license  fees,  Tield,  that  the 
city  was  entitled  to  collect  and  re- 
ceive, and  defendant  was  properly 
required  to  pay,  $50  per  car ;  also 
that  interest  was  properly  allowed. 
Mayor,  etc.,  v.  B'dway,  etc,  R.  R. 
Co,  275 

8.  The  common  council  of  the  city 
passed  an  ordinance,  requiring 
street  railroad  cars  in  the  city,  ex- 
cept one-horse  cars,  to  pay  an  an' 
nual  license  fee  of  $50  per  car. 
Meid,  that  the  ordinance  was  valid 
as  to  companies  whose  charters 
provide  they  shall  be  subject  to  the 
payment  of  license  fees.  Id, 

4.  The  said  ordinance  was  subse- 
quently  repealed,  but  the  repeal, 
ing  resolution  was  thereafter  re- 
pealed.  Meld,  tiiat  the  ordinance 
was  thereby  restored  to  full  force 
and  efficacy.  Id, 

5.  It  seems,  that  even  without  the 
ordinance  an  action  might  lie  for 
the  recovery  of  the  license  fee.  Id. 
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6.  An  ordinance  of  the  common 
council  of  the  city  of  New  York 
required  the  heads  of  departments 
to  insert  in  every  contract  for  work 
a  provision  that  the  last  install- 
ment payahle  thereunder  shall  be 
retained,  until  satisfactory  evi- 
dence is  furnished  that  all  persons 
have  been  paid  or  secured,  who 
have  done  work  or  furnished  ma- 
terial under  the  contract,  **and 
who  may  have  given  written  no- 
tice to  such  head  of  department 
any  time  within  ten  days  after  the 
completion  of  the  contract "  that  a 
balance  was  still  due  them  and 
nnpaid.  In  an  action  against  the 
city  to  recover  a  balance  unpaid 
upon  a  contract  which  contained 
the  provision  required  by  said  or- 
dinance, and  in  which  action  all 
claimants  who  had  filed  notices 
were  made  parties  defendant,  it 
appeared  that  the  balance  retained 
was  less  than  the  aggregate  of 
claims  of  parties  who  had  filed 
notices.  The  trial  court  ordered 
judgment  dismissing  the  complaint 
and  directing  the  city  to  pay  the 
balance  to  the  claimants.  Eeld  no 
error ;  that  the  object  of  the  ordi- 
nance was  to  secure  to  persons 
furnishing  labor  and  material  some 
of  the  advantages  given  by  the 
mechanics'  lien  laws  ;  that  the  city 
held  the  balance  as  trustee  for  the 
benefit  of  such  persons,  and  while 
the  city  assumed  no  express  liabil- 
ity, it  was  under  an  implied  obli- 
gation to  them  which  could  be 
enforced  by  the  court.  Her,  cfe 
Tr,  Nat.  BTk  v.  Mayor,  etc.        855 

7.  Also  hdd,  that  notices  of  claims 
given  before  the  completion  of  the 
work  were  valid  ;  that  the  provis- 
ion of  the  ordinance  for  a  notice 
'*  at  any  time  within  ten  days  after 
the  completion  of  the  contract*' 
did  not  limit  the  time  to  the  ten 
days,  but  simply  required  notices 
to  be  given  before  or  within  ten 
days  after  such  completion.        Id. 

8.  The  city  was  charged  with  inter- 
est after  the  completion  of  the  con- 
tract. Held  error  ;  that  it  was  not 
in  default  as  there  was  no  time 
until  the  judgment  was  entered, 
when  it  could  with  safety  pay  the 
money  to  any  person  ;  but  that  the 


city  was  chargeable  with  inteient 
after  such  entry.  M, 

9.  As  to  costs,  the  court  held,  that  as 
plaintiflf  failed  utterly  on  its  ap- 
peal, it  was  properly  chargeable 
with  costs  ;  that  the  city  corpora- 
tion,  having  succeeded  in  its  ap- 
peal against  the  claimants  on  the 
question  of  interest,  was  entitled 
to  costs.  Instead,  however,  of  di- 
recting the  plaintiff  to  pay  costs  to 
the  claimants  and  they  to  the  city, 
ordered  that  plaintiff  pay  costs  di- 
rectly to  the  city.  Jd. 

10.  M.  joined  with  several  other 
land -owners  in  a  general  petition 
to  vacate  an  assessment.  While 
the  proceeding  was  pending,  M. 
paid  his  assessment.  Subsequently 
the  petitioners  moved  for  leave  to 
sever  their  petitions,  which  motion 
was  granted  upon  condition  that 
the  substituted  several  petitions 
should  contain  the  same  allegations 
as  the  general  one.  M.  thereupon 
filed  a  separate  petition.  Held,  that 
the  proceeding  thereon  could  not 
be  deemed  a  new  and  original  one, 
but  simply  a  continuation  of  the 
one  then  pending,  and  therefore 
the  payment  of  the  assessment  was 
no  bar  to  the  relief  sought.  In  re 
Mehrbach.  dOl 

11.  Where  a  person  has  sustained 
damages  from  a  personal  injury, 
caused  by  municipal  negligence, 
an  estimate  of  the  amount  of  dam- 
ages is  not  an  essential  part  of  the 
claim  required  to  be  presented  to 
the  comptroller  of  the  city  of  New 
York  (§  105,  chap.  336,  Laws  of 
1873),  and  in  an  action  to  recover 
such  damages,  plaintiff  is  not 
limited  to  the  amount  specified  in 
the  claim.     Heed  v.   Mayor,  etc. 


OFFICE  AND  OFFICER. 

1.  At  common  law  certioraH  lies  only 
to  inferior  tribunals  or  officers 
exercising  judicial  powers,  to  cor- 
rect errors  of  law  affecting  materi- 
ally the  rights  of  parties.  Pcopfo, 
ex  rel.  v.  Bd.  GmnWs  Pub,  Parki. 
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2.  The  fact  that  a  public  agent  exer- 
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cises  judgment  and  discretion  in 
the  performance  of  his  duties  does 
not  make  his  action  or  powers 
judicial  in  their  character.         Id. 

3.  In  an  action  upon  the  bond  of  an 
overseer  of  the  poor  it  is  essential 
to  show  as  against  the  sureties, 
not  merely  that  their  principal  was 
indebted  to  the  town,  but  that  such 
indebtedness  arose  by  reason  of 
not  accounting  for  money  actually 
received  by  him  during  the  term 
for  which  the  sureties  stood  bound. 
KOlum  V.  Clark.  390 

4.  The  limitation  of  age  contained  in 
the  judiciary  article  of  the  State 
Constitution  (§  13,  art.  6),  does  not 
apply  to  a  justice  of  the  peace  ;  he 
does  not  '*hoId  the  office  of  justice 
or  judge  of  any  court "  within  the 
meaning  of  the  article.  People^  ex 
rd.  V.  Mann.  530 


OVERSEER  OF  POOR. 
See  Poor. 

PARTIES. 

1.  Where  a  State  bank,  at  the  time 
of  its  change  to  a  National  bank, 
held  a  continuing  guaranty  of  loans 
made  by  it  to  one  W„  upon  the 
strength  of  which  it  had  made 
loans,  and  after  the  change  further 
advances  were  made, — Held,  that 
an  action  was  maintainable  by  the 
National  bank  upon  the  guaranty  ; 
and  that  the  guarantor  was  liable 
for  the  loans  made  both  before  and 
after  the  change.  OUy  Nat.  Bk.  v. 
Phdps.  44 

2.  A  creditor  of  a  firm  cannot  main- 
tain  an  action  upon  an  agreement 
made  with  the  firm,  by  one  not  a 
member,  to  pay  a  portion  —  for 
instance,  one-quarter  —  of  its  in- 
debtedness ;  as  no  one  creditor  can 
show  from  the  contract  that  it  was 
Intended  for  his  benefit,  or  covers 
any  part  of  his  debt.  Whectt  v. 
Rice.  296 

3.  In  an  action  to  restrain  defendants 
from  floating  saw-logs  in  the 
waters  of  a  stream  running  across 


plaintiffs  land,  it  appeared  that 
defendants  threatened  to  float  a 
large  number  of  logs  over  plaint- 
iffs land,  using  the  stream  and  its 
banks  for  that  purpose,  and  that 
by  BO  doing  some  damage  would 
be  done  to  the  banks  and  other 
lands  of  plaintiff;  also  that  de- 
fendants claimed  a  right  in  the 
public  to  so  use  the  stream,  and 
asserted  that  they  would  exercise 
it  whenever  they  chose.  Hdd^ 
that  in  such  a  case  all  parties  as- 
serting a  common  right  might 
properly  be  joined  as  defendants. 
Mey&r  v.  Phillips.  485 


PARTITION. 

1.  Although  a  tenant  for  life  may  not 
maintain  partition  because  not  a 
joint  tenant  or  tenant  in  common 
with  the  remaindermen,  yet  the 
defect  is  not  jurisdictional,  and  a 
decree  of  sale  in  such  an  action  is 
not  absolutely  void,  it  may  only  be 
corrected  on  appeal;  and,  as 
against  those  made  parties  to  the 
action,  a  sale  under  the  decree 
gives  a  good  title.  Cromwell  v. 
HuU.  209 

2.  In  such  an  action  certain  persons 
claiming  contingent  remainders 
were  not  made  parties.  The  pur- 
chaser gave  a  mortgage  upon  the 
premises,  which  was  foreclosed. 
The  judgment  of  sale  was  in  the 
ordinary  form,  no  reference  being 
made  to  these  outstanding  inter- 

•  ests,  but  notice  thereof  was  given 
on  the  sale,  and  the  same  was 
made  subject  thereto.  Held^  that 
an  order  compelling  the  purchaser 
to  complete  his  purchase  was 
proper ;  that  an  amendment  of  the 
judgment  was  not  necessary,  as  it 
furnished  adequate  authority  for 
the  sale  of  the  property  covered  by 
the  mortgage  ;  and  that  no  wrong 
was  done  the  purchaser  in  compel- 
ling him  to  pay  for  exactly  what 
he  bought.  Id. 


PARTNERSHIP. 

.  Where  at  the  time  of  the  filing  of 
the  certificate  and  affidavit  for  the 
purpose  of  forming  a  limited  part- 


710. 


INDEX. 


nership  under  the  statute  (1  B.  S. 
764,  g  1  ^  seq.),  the  special  partner 
had  not  in  fact  paid  in  the  sum  to 
be  contributed  by  him,  but  had 
given  his  check  therefor,  payable 
thereafter,— JJe^,  that  although 
the  check  was  duly  paid,  the  mis- 
statement rendered  the  special  part- 
ner liable  as  a  general  partner  for 
all  the  engagements  of  the  firm. 
DurarU  v.  Abendroth.  132 

2.  But  ?ield,  that  notwithstanding 
such  misstatement,  the  partnership 
was  in  form  a  limited  partnership, 
and  subject  to  all  the  rules  applica- 
ble to  such  partnerships.  Id. 

8.  As  to  whether  the  special  partner 
is  a  necessary  party  in  proceedings 
in  bankruptcy  against  the  firm, 
qumre.  Id. 

4.  Where  in  such  proceedings  the 
sx>ecial  partner  was  not  made  a 
party,  and  only  the  names  of  the 
geneiul  partners  appeared  as  mem- 
bers of  the  firm,  —  HM,  that  a 
crecUtor  of  the  firm  was  not  estop- 
ped by  the  decree  in  such  proceed- 
ings from  setting  up  the  liability 
of  the  special  partner  as  a  general 
partner  because  of  the  misstate- 
ment in  the  papers  filed  as  to  the 
payment  in  cash  of  the  sum  con- 
tributed by  him;  and  this,  al- 
though the  creditor  proved  his 
claim  against  the  firm  and  re- 
ceived a  dividend  thereon.      Id. 

5.  Certain  creditors  of  the  firm  pre- 
sented a  petition  to  the  register  in 
bankruptcy,  setting  forth  that  two 
days  before  the  filing  of  the  peti- 
tion in  bankruptcy,  certain  other 
creditors  had  agreed  to  sell  their 
claims  to  A.  at  twenty-five  per 
cent,  and  had  afterwaird  proved 
their  claims  in  bankruptcy  and 
then  assigned  them  to  A.  The  pe- 
titioners asked  that  said  claims  be 
disallowed  on  the  ground  that  A. 
was  a  special  partner,  and  that 
under  the  statute  (4  R.  S.  767,  §  28) 
no  special  partner  could,  save  as 
excepted  in  the  statutes,  claim  as 
creditor  until  the  claims  of  all  the 
other  creditors  were  satisfied  The 
register  overruled  the  point,  hold- 
ing that  in  respect  to  the  assigned 


claims,  A.  stood  in  the  position  of 
his  assignors  and  was  only  a 
creditor  as  their  representative. 
This  decision  was  sustained  by  the 
Bankruptcy  Court.  Held,  that,  con- 
ceding the  decision  to  be  in  effect 
an  adjudication  that  A.  was  only  a 
special  partner,  it  was  not  binding, 
outside  of  the  bankruptcy  pro- 
ceedings,  upon  creditors  who  were 
not  parties  to  the  application.    Id. 

6.  Defendants,  Hall,  Nicoll  and  Qran- 
bery,  as  parties  of  the  first  part, 
entered  into  a  contract  with  de- 
fendant, the  U.  S.  R.  Co.,  which 
recited  that  the  parties  of  the  first 
part  contemplated  assuming  con- 
trol of  said  company,  when,  if 
ever,  they  should  be  satisfied  Uiat 
its  business  was  a  profitable  one, 
and  that  it  was  expedient  some 
arrangement  should  be  made 
whereby  that  question  might  be 
determined  ;  in  consideration 
whereof  and  of  the  mutual  cove- 
nants and  agreements  it  was 
agreed  that  the  parties  of  the  first 
part,  to  enable  the  company  to  fill 
its  orders,  for  goods  manufactured 
by  the  company,  should  make  ad- 
vances upon  assignment  of  such 
orders  as  they  should  approve  ; 
said  parties  of  the  first  part  to  col- 
lect each  of  the  orders  so  assigned, 
and  out  of  the  proceeds  retain  the 
sum  advanced  thereon  with  in- 
terest and  a  proportion  of  the 
profits  made  by  the  company,  the 
same  to  be  not  less  then  ten  per 
cent  of  the  face  of  the  order.  The 
company  also  executed  to  H.,  N. 
and  G.  a  chattel  mortgage  upon  its 
property  to  secure  such  advances. 
In  an  action  to  recover  for  goods 
sold  to  the  company,  held,  that  the 
contract  did  not  constitute  a  co- 
partnership between  the  parties 
either  inter  9686  or  as  to  third  per- 
sons.    Camdy  v.  HaU.  15^ 

7.  Where  a  party  is  only  interested 
in  the  profits  of  a  business  as  a 
means  of  compensation  for  services 
rendered  or  for  money  advanced, 
he  is  not  a  partner.  Id, 

8.  AlsoA^M,  that  acts  and  declara- 
tions^of  H.,  N.  and  G.,  consisting 
of  efltorts  on  their  part  lo  place  the 
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company  in  a  sound  financial  con- 
dition, giving  directions  to  its  em- 
ployes, seeking  to  obtain  orders  for 
it,  and  to  establish  its  credit,  were 
not  inconsistent  with  the  purpose 
of  the  agreement  and  did  not 
bind  them  as  partners.  Id. 

9.  It  was  proved  upon  the  trial  that 
certain  representations  were  made 
by  said  defendants  to  plaintiffs  as 
to  the  responsibility  of  the  com- 
pany ana  their  obligation  to  pay 
its  debts.  Held^  the  most  that 
could  be  claimed  therefrom  was 
that  thereby  defendants  made  a 
contract  of  guaranty  which,  as  it 
was  not  reduced  to  writing,  was 
void  under  the   statue  of  frauds. 

Id, 

10.  A  witness  for  plaintiff  testified 
that  there  was  a  sign  upon  the 
factory  of  the  company  which 
read  *'  Hall,  Niooll  and  Granbery's 
Factory,  Top  Floor."  There  was 
no  proof  that  plaintiffs  ever  saw 
or  knew  of  the  sign,  or  that  any 
reliance  was  placed  upon  it  when 
their  debt  was  contracted.  HeUd^ 
that  this  testimony  was  Insufficient 
to  authorize  a  recovery  against 
said  defendants.  Id. 

11.  So,  also  Tield,  as  to  declarations  of 
one  of  the  defendants  to  customers 
referring  to  the  factory  as  their 
own  and  speaking  of  its  work  as 
work  they  were  doing,  in  the  ab- 
sence of  evidence  that  it  was 
known  to  or  relied  upon  by  plaint- 
iffs when  they  sold  the  goods.    Id, 

12.  While  a  partner  who  has  retired 
from  a  firm,  when  the  business  is 
continued  in  the  same  firm-name, 
is  liable  to  all  persons  who  had 
previously  dealt  with  the  old  firm 
and  who  continue  to  deal  with  the 
new,  for  the  obligations  of  the 
latter,  until  they  have  notice  or 
knowledge  of  the  change,  yet  he 
cannot  De  bound  by  admissions 
made  after  his  retirement  by  the 
remaining  partners  in  reference  to 
Huch  obligation  ;  and  this  is  so, 
whether  the  dealer  to  whom  the 
admissions  were  made  knew  of  the 
retirement  or  not.  Pringle  v. 
Leverich,  181 


13.  Defendants  formerly  were  co- 
partners ;  defendant  C.  retired  from 
the  firm  and  the  business  was 
thereafter  continued  by  the  re- 
maining members,  in  the  same 
firm-name.  In  an  action  to  recover 
an  alleged  indebtedness  of  the  new 
firm,  wherein  C.  was  sought  to  be 
charged,  on  the  ground  that  plaint- 
iffs assignor  was  not  notified  and 
had  no  £iowledge  of  the  change, 
the  only  evidence  of  the  indebted- 
ness was  the  account  as  entered  on 
the  ledger  of  the  new  firm.  This 
was  received  under  objection  and 
exception.  Held,  that  the  entries 
were  at  most  simply  the  admis- 
sions of  the  firm  as  then  consti- 
tuted and  were  incompetent  as 
evidence  against  C.  Id. 

14.  For  the  purpose  of  proving  a  dis- 
charge in  bankruptcy,  C.  intro- 
duced in  evidence  a  voluntary  pe- 
tition in  bankruptcy  by  the  mem- 
bers of  the  new  firm,  to  which  was 
attached  a  schedule  of  their  debts, 
in  this  was  included  plaintiff's  debt, 
at  the  amount  claimed  here.  Held, 
that  this  was  not  evidence  against 
C.  of  the  amount  of  the  indebted- 
ness. Id. 

15.  As  to  whether,  under  the  provis- 
ion of  the  Limited  Partnership 
Act  (1  R.  8.  7tt7,  §  21),  declaring 
void,  as  against  the  creditors  of 
the  partnership,  all  sales,  assign- 
ments or  transfers  by  a  general  or 
special  partner  of  his  property,  and 
all  liens  created  by  him  thereon 
**  when  insolvent,  or  in  contempla- 
tion of  insolvency  of  the  partner- 
ship, with  the  intent  of  giving  to 
any  creditor  of  his  own  or  of  the 
partnership  a  preference  over  cred- 
itors of  the  partnership,"  an  assign- 
ment, transfer  or  mortgage  by  a 
special  partner  of  his  individual 
property  to  secure  his  individual 
debts,  made  when  he  or  the  firm  is 
insolvent,  is  prohibited,  quare. 
George  v.  Grant.  262 

16.  The  provision,  in  any  view,  does 
not  avoid  a  mortgage  given  by  a 
special  partner  in  a  limited  part- 
nership  upon  his  individual  prop- 
erty, when  he  and  his  firm  are  in- 
solvent, to  secure  a  loan  made  to 
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him,  in  good  faith  and  in  ignor- 
ance, upon  the  part  of  the  lender, 
of  the  fact  of  such  insolvency,  for 
the  purpose  of  enabling  him  to 
pay  his  Individual  debts,  although 
the  purpose  was  known  to  the 
lender  and  among  the  debts  was 
one  to  a  firm,  of  which  he  is  a 
member.  The  mortgage  does  not 
create  or  secure  any  preference; 
this,  if  any  exists,  results  from 
the  application  of  the  money  after 
it  has  been  advanced.  Id. 

17.  Where  such  a  mortgage  also 
secures  an  indebtedness  of  the 
mortgagor  to  the  mortgagee,  this 
does  not  invalidate  the  entire 
security  ;  the  only  effect,  if  any,  is 
to  render  the  mortgage  inopera- 
tive so  far  as  it  secures  the  prior 
indebtedness,  leaving  it  to  stand  as 
a  valid  security  to  the  extent  of 
the  fresh  consideration.  Id, 

18.  The  Limited  Partnership  Act  (1 
R.  S.  768,  %let  seq.)  does  not  pro- 
hibit a  limited  partnership  from 
buying  goods  for  its  business  from 
the  special  partner ;  nor  are  such 
purchases,  if  fairly  conducted,  in- 
consistent with  the  purpose  or  ob- 
jects of  such  a  partnership.  Met. 
Nat,  Bk.  V.  Sirret,  330 

19.  There  is  nothing  in  the  spirit  or 
policy  of  said  act  to  prevent  the 
change  of  an  existing  partnership 
into  a  limited  one.  Id, 

20.  While,  therefore,  a  special,  part- 
ner, who  is  a  member  of  a  firm  en- 
gaged in  carrying  on  the  same 
business  intended  to  be  conducted 
by  the  limited  partnership,  may 
not  put  in  his  stock  in  the  old 
concern  upon  a  valuation,  as  his 
contribution  to  the  capital  in  the 
new  firm,  if  he  has  paid  in  his  share 
in  cash,  the  new  firm  is  not  prohib- 
ited from  purchasing  in  good  faith 
the  stock  of  the  old  firm,  or  from 
paying  for  it  out  of  the  capital  so 
contributed,  although  it  may  hap- 
pen that  the  special  partner  is  en- 
titled to  receive  the  whole  of  the 
purchase-money,  and  so  is  placed 
substantially  in  the  same  position 
as  if  originally  he  had  put  in  the 
stock  as  capital  instead  of  money. 
And  this  is  so,  although  there  was 


an  expectation  on  the  part  of  the 
special  partner  and  the  other  mem- 
bers of  the  old  firm,  at  the  time  of 
the  formation  of  the  limited  part- 
nership, that  it  should  purchase 
with  the  money  so  contributed  the 
stock  of  the  old  firm.  Id, 

21.  It  seems t  that  if,  antecedent  to 
the  payment  by  the  spedal  partner 
of  his  contribution  of  capital  to 
the  limited  partnership,  there  had 
been  an  agreement  by  which  said 
partnership  obligated  itself  to  pur- 
chase the  stock  of  the  old  firm  and 
pay  for  it  out  of  the  money  so  paid 
in,  the  payment  could  not  be  up- 
held as  a  payment  in  good  faith, 
in  cash  ;  as  the  agreement  would 
practically  deprive  the  general 
partners  of  the  control  of  the 
money  by  appropriating  it  in  ad- 
vance. Id, 

22.  In  an  action  brought  by  a  cred- 
itor of  a  limited  partnership  in 
which  It  was  sought  to  hold  S., 
the  special  partner,  liable  for  the 
debt,  it  appeared  that  S.  was,  at 
the  time  of  the  organization  of  the 
special  partnership,  a  member  of  a 
firm  carrying  on  the  same  busi- 
ness ;  that  S.  sold  the  stock  of  the 
old  firm,  of  which  he  was  practi- 
cally the  owner,  to  a  third  person, 
loaning  him  the  money  to  pay 
therefor.  The  new  firm  purchased 
the  stock  of  such  thiid  person, 
paying  him  out  of  the  capital  con- 
tributed by  the  special  partner  the 
same  price  paid  by  him.  It  ap- 
peared also  that  the  stock  was 
needed  by  the  new  firm,  and  that 
the  price  paid  was  reasonable. 
Held^  that  the  facts  justified  the 
submission  of  the  question  of  good 
faith  to  the  jury ;  and  that,  they 
having  found  that  the  transaction 
was  in  good  faith,  S.  was  not 
liable.  Id. 

28.  Upon  the  trial  plaintiff  moved 
that  defendant  be  compelled  to 
produce  a  book  kept  by  him  as 
county  treasurer,  offering  to  show, 
in  substance,  that  the  money  ad- 
vanced by  S.  to  the  purchaser  to 
enable  him  to  pay  for  the  stock 
was  drawn  from  funds  in  his  hands 
as    county   treasurer.     Hdd,  that 
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this  was  immaterial,  and  the  md- 
tion  was  properly  denied.  Id. 

24.  A  provision  in  the  certiBcate, 
filed  for  the  purpose  of  the  organi- 
zation of  the  limited  partnership, 
authorized  the  special  partner  to 
draw  the  interest  on  his  capital 
monthly.  HM,  that  this  was  not 
a  violation  of  the  provision  of  said 
act  (§  15),  which  permits  the  spe- 
cial partner  "  annually  "to  receive 
lawful  interest.  The  word  "an- 
nually," as  used  in  that  provision, 
means  simply  "by  the  year,"  and 
the  payment  may  be  made  of  pro- 
portionate parts  of  the  annual  in- 
terest at  stated  periods  less  than  a 
year.  Id. 

25.  The  partnership  articles  con- 
tained  a  provision  that  the  special 
partner  should  bear  a  proportion^ 
ate  share  of  the  losses.  Held,  that 
this  was  not  violative  of  said  act ; 
that  there  is  nothing  therein  pro- 
hibiting the  general  partner  from 
extending  his  liability  by  agree- 
ment with  his  partners,  or  assum- 
ing risks  beyond  the  loss  of  capital. 

Id. 

26.  An  omission  to  state,  in  the  no. 
tice  published,  all  the  details  of  the 
partnership  is  not  a  failure  to  com- 
ply with  the  provision  of  said  act 
(§  9),  requiring  publication  of  the 
terms  of  the  partnership,  if  the 
publication  contains  all  the  facts 
required  by  the  act  (^  4)  to  consti- 
tute the  partnership;  said  provision 
is  satisfied  by  a  publication  of  the 
terms  of  the  certificate.  Id. 

27.  The  name  of  one  of  the  newspa- 
pers  In  which  notice  was  directed  to 
be  published  was  changed  after 
publication  was  commenced.  HM, 
that  this  did  not  affect  the  validity 
of  the  publication  ;  that  the  iden- 
tity of  the  paper  was  not  lost  by 
the  change  of  name.  Id. 

28.  The  intention  of  the  act  of  1833 
(Chap.  281,  Laws  of  1883),  prohib- 
iting the  transaction  of  business  in 
the  name  of  a  partner  not  inter- 
ested, and  requiring  the  designa- 
tion '*  and  Company,"  or  "  &  (>).," 
when  used  to  represent  an  actual 
partner,  was  to  protect  persons  giv- 
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ing  credit  on  the  faith  of  the  ficti- 
tious  designation,  not  to  protect 
those  obtaining  credit  from  such  a 
firm.     Oay  v.  JSeibold.  472 

29.  To  constitute  a  violation  of  the 
act,  such  designation  must  be  used 
in  the  transaction  of  some  business, 
and  although  a  firm  may  be  doing 
business,  generally,  in  violation  of 
the  statute,  a  violation  thereof  may 
not  be  predicated  of  any  transac- 
tion in  which  the  false  designa- 
tion was  not  used.  Id. 

30.  Where,  therefore,  in  a  bond  given 
to  a  firm,  which  used  the  *•  &  Co.," 
although  the  same  represented  no 
actual  partner,  to  secure  a  credit 
given  by  the  firm,  names  of  the 
actual  partners  were  stated,  also 
that  they  alone  constituted  the 
firm,  and  this  was  known  to  all  the 
obligors,  —  Meld,  that  the  case 
was  not  within  the  purpose  or  in- 
tent of  the  statute,  and  that  the 
use  of  the  fictitious  designation 
was  not  a  defense  to  an  action 
upon  the  bond.  Id. 


PENAL  CODE. 

§    15.  People,  ex  rel  v.  Kelly.  212 

8  183.  People  v.  Conroy.  62 

§  222.  People,  ex  rel.  v.  KeUy.  212 

§  558.  People  v.  Thompson.  313 


PLEADING. 

1.  It  was  not  intended  by  the  pro- 
vision of  the  Code  of  Criminal 
Procedure  (§  273),  abolishing  ex- 
isting forms  of  pleading  in  crimi- 
nal actions,  to  set  aside  the  judicial 
construction  theretofore  ^iven  to 
the  language  usually  employed  In 
such  pleadings ;  its  true  office  is  to 
abrogate  the  technical  rules  for- 
merly governing  such  pleadings, 
and  to  substitute  simpler  forms 
and  a  more  liberal  interpretation. 
People  V.  Conroy.  62 

2.  In  an  indictment  under  said  Code 
for  murder  in  the  first  degree  it  is 
not  necessary  that  the  particular  in- 
tent  with  which  the  homicide  was 
committed  shall  be  set  forth  ;  it  is 
sufficient   to  allege    that    it  was 
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done  feloniouslv,  with  malice 
aforethought,  and  contrary  to  the 
form  of  the  •  statute.  (CJode  of 
Crim.  Pro.,  §§  275,  284.)  Id, 

8-  The  question  as  to  whether  the 
crime  was  committed  under  such 
circumstances,  with  reference  to 
intent  as  to  make  it  murder  in 
the  first  degree  within  the  statutory 
definition  (Penal  Code,  §  183),  is 
one  of  fact,  determinable  by  the 

•  jury.  Id. 

4.  It  seems  that  it  is  the  better  form 
of  pleading  to  charge  the  crime  to 
have  been  committed  with  one  of 
the  several  intents  described  in 
said  Penal  Code.  Id. 

5.  The  objection  that  an  indictment 
does  not  conform  to  the  require- 
ments of  the  Code  of  Criminal 
Procedure  (§§  275,  276)  may  only 
be  taken  by  demurrer.  (§§  821, 
328.)  Id, 

6.  PlaintifTs  complaint  contained 
two  causes  of  action,  one  to  re- 
cover damages  alleged  to  have 
been  caused  by  an  embankment 
erected  by  defendant  upon  its 
land,  which  turned  the  waters  of  a 
stream  and  caused  them  to  flow 
over  plaintiff's  premises  ;  the  o'ther 
to  recover  damages  for  an  alleged 
breach  of  duty  on  the  part  of  de- 
fendant in  neglecting  and  refusing 
to  erect  and  maintain  a  farm  cross- 
ing.  On  demurrer,  held,  that  the 
two  causes  of  action  were  improp- 
erly united,  as  the  first  was  "  for 
injuries  to  real  property,"  while 
the  second  arose  "  upon  contract"  ; 
it  being  for  the  breach  of  an  im- 
plied contract  to  perform  a  statu- 
tory duty;  that  the  fact  that  such 
contract'  affects  real  estate  does 
not  change  the  nature  of  the  obli- 
gation so  as  to  make  the  cause  of 
action  one  relating  to  real  property 
within  the  meaning  of  the  Code  of 
Civil  Procedure  (§  484).  Thonuts 
V.  U.  db  B,  R,  R,  >2.  Go,  245 

7.  The  provision  of  the  Code  of 
Civil  Procedure  (§  519),  requiring 
that  the  allegations  of  a  pleading 
shall  be  literally  construed,  applies 
only  to  matters  of  form.  It  is  still 
the  duty  of  a  party  to  present  a 


clear  and  unequivocal  statement  of 
his  cause  of  action  or  defense,  and 
when  a  material  statement  is  sus- 
ceptible of  two  meanings,  the  one 
most  unfavorable  to  the  pleader 
must  be  taken.     Clark  v.  Dillon, 

370 

8.  While  it  is  competent  for  the  op- 
posite party  to  move  to  make  the 
pleading  more  definite  and  certain, 
he  is  not  bound  so  to  do  ;  this  bar- 
den  may  not  be  cast  upon  him  by 
the  fault  of  the  pleader.  Id, 

9.  Plaintiff's  complaint  alleged  in 
substance  that  defendants  exca- 
vated a  pit  in  a  city  street  and  left 
the  same  unguarded,  in  conse- 
quence whereof  plaintiff's  wife, 
while  passing  along  the  street,  fell 
into  the  pit  and  was  injured.  The 
answer  contained  three  defenses, 
separately  stated.  The  first  al- 
leged that  the  injuries  complained 
of  were  caused  and  contributed  to 
by  the  injured  party.  The  second 
set  up  a  settlement  and  compro- 
mise  of  plaintiff's  claim.  The 
third  denied  "each  and  every 
other  allegation"  in  the  com- 
plaint not  before  specifically  "  ad- 
mitted, qualified  or  denied.*^  Held, 
that  the  answer  did  not  put  in 
issue  the  allegations  of  the  com- 
plaint that  defendants  made  the 
excavation  which  caused  the  in- 
jury, and  that  the  same  was  in  a 
public  street ;  and,  therefore,  that 
plaintiff  was  not  required  to  prove 
the  same  on  the  trial.  Id, 

10.  As  to  whether  a  plea  of  ultra 
vires  can  be  interposed  against  a 
corporation  by  one  who  nas  con- 
tracted with  it,  qtujBre,  Eider  Life 
Baft  Co,  V.  Boach,  878 

11.  Where  a  defendant  in  an  action 
on  contract  sets  up  in  his  answer 
facts  which  fail  as  a  defense,  but 
which  establish  an  equitable  right 
of  set-off,  and  such  facts  are  proved 
without  objection  on  the  trial,  and 
are  found  by  the  court,  defendant 
is  entitled  to  the  benefit  thereof, 
although  the  averments  in  his  an- 
ewer  are  not  characterized  as  a 
counter-claim.    Acer  v.  HotchkUs. 
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12.  Where  the  complaint  in  an  ac- 
tion to  vacate  a  portion  of  a  mu- 
nicipal assessment  alleged  to  have 
heen  added  by  reason  of  illegal  ac- 
tion or  fraud,  and  to  recover  back 
the  same,  simply  alleged  that  the 
expense  of  the  improvement  and 
the  assessment  had  been  increased 
to  an  amount  stated,  **by  reason 
of  the  illegal  actions,  frauds  and 
irregularities  of  the  officers,"  with- 
out specifying  the  illegal  actions, 
the  frauds  or  the  irregularities  com- 
plained of,  held,  that  ft  was  de- 
fective as  averring  simply  legal 
conclusions,  not  facts  ;  and  that  a 
demurrer  thereto  was  properly  sus- 
tained.   Enapp  V.  City  of  Bklpn, 

WTien  trial  tourt  may  emend 

complaiiU  by  increcmng  the  amount 
of  damages  claimed. 

^See  Eeed  v.  Mayor,  etc.  820 

See  IiroiCTMBNT. 


POOR. 

1.  In  an  action  upon  the  bond  of  an 
overseer  of  the  poor  it  is  essential 
to  show  as  against  the  sureties, 
not  merely  that  tbeir  principal  was 
indebted  to  the  town,  but  that  such 
indebtedness  arose  by  reason  of 
not  accounting  for  money  actually 
received  by  him  during  the  term 
for  which  the  sureties  stood  bound,  i 
Kelliim  V.  Clark.  890 

2.  In  such  an  action  it  appeared  that 
C,  the  overseer,  held  the  office  the 
term  preceding  that  for  which  the 
bond  was  given.  Plaintiff  gave  in 
evidence  a  certificate  of  the  board 
of  town  audit,  which,  after  stating 
that  they  had  examined  C.'s  ac- 
counts, and  after  stating  the  re- 
ceipts and  disbursements,  added 
that  it  left  "  a  balance  in  his  hands 
amounting  to  $600.97."  This  re- 
sult was  reached  by  charging  an 
item  stated  in  the  account  as 
"  balance  from  last  year,  $831.92." 
C,  as  a  witness  for  plaintiff,  testi- 
fied that  this  item  was  received  by 
him  during  his  first  term,  and  was 
then  spent  for  his  own  use,  so  that 
none  of  it  was  in  his  possession 
after  commencement  of  or  daring 


the  term  for  which  the  bond  was 

fiven.  Plaintiff  also  gave  in  evi- 
ence  a  copy  of  C.'s  account  for 
the  year,  verified  by  him,  which 
showed  a  balance  due  the  town  as 
stated  in  the  certificate.  In  the 
verification  the  balance  was  stated 
to  be  $521.80,  and  to  be  in  C.'s 
hands^  Held,  that  the  evidence 
was  insufficient  to  sustain  a  re- 
covery against  the  sureties.        Id. 


8.  Defendants  offered  to  show  on 
trial  that  the  members  of  the  board 
of  town  audit  knew,  when  they 
made  the  certificate,  that  the 
balance  stated  as  in  C.'s  hands  was 
not  in  fact  in  his  possession ,  but 
had  heen  expended  for  his  own 
purposes  :  this  offer  was  rejected. 
Ifeld  error  ;  that  if  the  certificate 
was  competent  as  evidence,  as  to 
which  qucBrCy  the  testimony  of- 
fered was  proper  to  impeach  it. 

Id. 


POWERS. 

1.  The  will  of  C.  executed  in  1845, 
devised  certain  real  estate  to  a 
trustee  for  the  benefit  of  M.,  a 
married  daughter  of  the  testatrix, 
during  her  life,  with  the  expressed 
intention  that  the  same  should  not 
be  subject  to,  or  liable  for,  any  of 
her  husband's  debts,  and  that  in  no 
event  should  he  have  any  estate 
or  interest  therein.  Said  devise, 
however,  was  declared  to  be  upon 
the  condition  **  and  subject  to  the 
power  and  authority  "  of  M.  to  dis- 
pose of  said  real  estate  '*  by  grant 
or  devise."  In  case  she  failed  so 
to  dispose  of  it  the  remainder  was 
given  to  the  children  of  M.  living 
at  her  decease.  Held  (Rapallo, 
J.,  dissenting),  that  if  the  two 
provisions,  one  creating  a  trust 
and  the  other  conferring  power  to 
grant  or  devise,  should  be  deemed 
so  inconsistent  and  irreconcilable 
that  both  cannot  stand,  the  trust 
must  yield  to  the  power;  but  that 
the  power  may,  and  should  be 
understood  as  relating  only  to  the 
remainder,  and  to  operate  solely 
upon  that;  and  so,  that  both  pro- 
visions were  valid  and  operative. 
Orooke  v.  County  of  Kings,       421 
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2.  In  1855  M.  procared  a  conveyance 
to  herself  of  the  trust  estate 
under  the  act  of  1849  (Chap.  875, 
Laws  of  1849).  She  died  without 
having  conveyed  the  same,  but 
leaving  a  will,  by  which  she  de- 
vised all  her  real  estate  to  her 
husband  during  his  life,  in  trust, 
to  receive  the  rents  and  profits  and 
apply  them,  in  his  discretion, 'to 
the  support  and  education  of  their 
children,  with  remainder  to  them 
in  fee.  The  trustee,  however,  was 
empowered  to  sell  and  convey  the 
real  estate,  "  either  in  fee  or  lesser 
estate,"  the  consideration  received 
to  be  invested  and  disposed  of*  for 
the  benefit  of  the  children  in  the 
same  manner  as  provided  for  in 
relation  to  the  original  estate. 
Held  (Rapallo  and  Miller,  JJ., 
dissenting),  that  this  was  not 
simply  a  delegation  of  the  power 
to  convey,  given  M.  by  her 
mother's  will,  but  was  a  full  and 
complete  disposition  of  the  whole 
estate  by  will  as  authorized.        Id. 

8.  It  seems,  that  even  if  the  provision 
could  be  construed  as  simply  a 
delegation  of  the  power  to  convey, 
it  is  valid;  that  such  power  is 
general  and  beneficial,  having  in  it 
no  element  of  trust  and  confi- 
dence,  and  so  may  be  delegated. 

Id. 

4.  Also  held,  that  the  power  granted 
by  the  will  of  M.  was  not  invali- 
dated by  the  fact  that  the  donee 
was  authorized  to  sell  not  only  the 
fee  but  ••  a  lesser  estate."  1st.  If 
the  power  authorized  the  creation 
of  a  third  life  estate,  this  was 
alienable  at  the  moment  of  its 
creation,  and  so  did  not  work  an 
unlawful  suspension  of  the  power 
of  alienation.  2d.  If  three  succes- 
sive life  estates  preceding  the 
remainder  were  inadmissible,  the 
only  effect  would  be  the  destruc- 
tion of  the  last.  3d.  The  "lesser 
estate"  might  be  for  the  life  of 
the  trustee,  and  as  thus  a  lawful 
estate  might  be  created,  it  was  not 
to  be  assumed  that  an  unlawful 
one  was  intended  to  be  authorized. 

Id. 

5.  De  P.  executed  to  the  wife  of  his 
son  a  deed  containing  words  suffi- 


cient and  appropriate  to  convey  an 
absolute  fee.  The  deed,  however, 
declared  that  it  was  made  by  way 
of  advancement  to  be  charged 
against  the  share  of  the  son  in  the 
grantor's  estate,  and  to  enable  the 
grantee  to  sell  and  convey  in  fee- 
simple  if  she  should  desire  so  to 
do.  It  also  contained  a  covenant 
upon  the  part  of  the  grantee,  that 
upon  sale  by  her  she  should  cause 
the  proceeds  to  be  properly  in- 
vested, and  at  her  decease  the 
premises;  or  the  principal  realized 
from  a  sale,  should  be  conveyed 
to  the  issue  of  her  marriage  with 
the  grantor's  son  living  at  the  time 
of  her  decease  or  their  legal  repre- 
sentatives. The  grantee  died  with- 
out  having  sold  the  real  estate  so 
conveyed,  but  leaving  a  will  by 
which  she  devised  the  same  to  her 
son,  with  power  to  her  executor  to 
sell  and  convey.  In  an  action  to 
compel  specific  performance  of  a 
contract  to  purchase  said  real 
estate  plaintiff  claimed  under  a  con- 
veyance from  said  executor.  Held, 
that  under  said  deed  the  grantee 
took  only  a  life  estate,  with 
remainder  in  fee  to  the  issue  of 
her  marriage,  and  with  power  in 
the  grantee  to  sell  and  convey; 
that  said  power  was  general  but 
neither  imperative  nor  beneficial, 
it  being  simply  in  trust  to  be  exer- 
cised in  the  discretion  of  the 
donee;  that  said  power  could  not 
be  delegated,  but  it  and  the  trust 
connected  therewith  terminated 
with  the  death  of  said  donee,  and 
thereupon  the  real  estate  went  to 
the  remaindermen  ;  and  that,  there- 
fore, plaintiff's  title  was  defective 
and  justified  defendant  in  refusing 
to  accept  the  conveyance.  Cole- 
man  v.  Beach,  545 


PRACTICE. 

1.  The  provisions  of  the  Code  of 
Civil  Procedure  (§§  972, 1003)  pro- 
viding for  the  determination  of  the 
other  issues  of  fact  in  an  equity 
case  where  one  or  more  specific 
questions  have  been  submitted  to 
a  jury,  and  also  for  the  review  of 
the  verdict  of  the  jury  upon  the 
questions  submitted,  do  not  change 
the  old  practice;  and  the  verdict 
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of  the  jary,  although  a  motion  for 
a  new  trial  has  been  denied,  is  not 
conclusive  upon  the  court  on  the 
final  hearing  of  the  action,  but  may 
,be  disregarded.  Learned  v.  Til- 
lotson.  1 

2.  Where  a  person  convicted  of  as- 
sault in  the  third  degree  was  sen- 
tenced to  imprisonment  at  hard 
labor  in  State's  prison,  Jield,  that 
while  the  sentence  was  void,  as 
the  conviction  was  valid,  the  pris- 
oner was  not  entitled  to  a  discharge 
on  habeas  corpus,  but  should  be  re- 
manded to  the  custody  of  the 
sheriff,  that  the  trial  court  may  deal 
with  him  according  to  law.  People, 
ex  rel.  v.  Kelly,  212 

3.  The  provision  of  the  Code  of  Civil 
Procedure  (g  619),  requiring  that 
the  allegations  of  a  pleading  shall 
be  literally  construed,  applies  only 
to  matters  of  form.  It  is  still  the 
duty  of  a  party  to  present  a  clear 
and  unequivocal  statement  of  his 
cause  of  action  or  defense,  and 
when  a  material  statement  is  sus- 
ceptible of  two  meanings,  the  one 
most  unfavorable  to  the  pleader 
must  be  taken.      Clark  v.  DiUon, 

370 

4.  While  it  is  competent  for  the  op- 
posite party  to  move  to  make  the 
pleading  more  definite  and  cer- 
tain, he  is  not  bound  so  to  do;  this 
burden  may  not  be  cast  upon  him 
by  the  fault  of  the  pleader.        Id. 

5.  Where  a  judgment  in  an  action 
tried  by  the  court  or  a  referee  is 
reversed  and  new  trial  granted  at 
General  Term,  it  is  the  duty  of 
the  party  succeeding,  if  the  decis- 
ion was  influenced  by  questions  of 
fact,  to  see  that  the  order  so  states, 
or  to  have  it  corrected  on  motion; 
if  he  fails  so  to  do,  those  questions 
may  not  be  considered  here.  Rider 
Life  Raft  Go.  v.  RoacJi,  378 

Writs  of  certiorari  to  review 

action  of  a  hoard,  a  department  of  a 
city  government,  should  be  directed  to 
individual  members. 

See  People,  ex  rel„  v.  B*d  of  Com. 

37 


See  Appeal. 

Criminal  Trial. 

Pleading. 

Trial. 


PRESCRIPTION. 

1.  As  to  whether  the  public  can  ac- 
quire by  prescription  an  easement 
to  use  a  private  stream  for  floating 
logs  or  for  any  other  purpose, 
quare,    Meyer  v.  Phillips.         485 

2.  In  an  action  to  restrain  defend- 
ants from  floating  saw-logs  in  the 
waters  of  a  stream  running  across 
plaintiff's  land,  it  appeared  that 
for  thirty  years  the  stream  had 
been  so  used  by  a  few  persons,  not 
over  twelve  in  all,  and  generally 
not  more  than  three  or  four  per- 
sons BO  used  it  in  any  one  year, 
and  the  nser  was  only  for  about 
six  days  in  any  one  year,  and  some 
years  not  more  than  three.  Heldy 
that  even  if  an  easement  in  the 
public  could  be  acquired  by  pre- 
scription, such  a  use  as  existed 
here  could  not  confer  such  right. 

Id, 


PRESUMPTIONS. 

1.  Where,  by  the  charter  of  a  mu- 
nicipal corporation,  power  is  con- 
ferred upon  it  to  direct  the  manner 
of,  and  superintend  the  making 
and  repairing  of  sidewalks,  and 
the  exercise  of  this  power,  in  a 
manner  specified  in  the  charter,  is 
not  left  discretionary,  but  is  made 
imperative,  an  assent  upon  the 
part  of  the  corporation  to  a  sub- 
stantial and  unauthorized  change  in 
the  slope  and  manner  of  construc- 
tion of  a  sidewalk  may  not  be  pre- 
sumed from  a  simple  omission  on 
its  part,  after  due  notice  thereof,  to 
object  to  the  change.  Urquhart  v. 
City  of  Ogd&nsburgh.  338 

2.  Where  one  of  several  accommoda- 
tion  makers  of  a  joint  and  several 
promissory  note  paid  the  same, 
and  subsequently  transferred  and 
delivered  it  for  a  valuable  con- 
sideration to  a  third  person,  ?iM, 
that,  although  the  note,  as  an 
obligation,   was  extinguished   by 
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the  payment,  yet  it  remained  in 
the  hands  of  the  maker,  who  paid 
it,  the  evidence  of  his  right  to  con- 
tribution from  his  co-sureties  ;  and 
that  the  delivery  raised  a  legal  pre- 
sumption of  an  intent  to  pass,  and 
did  pass  this  right  to  the  transferee. 
Dillenbeck  v.  Bygert.  803 

3.  In  the  absence  of  proof  showing 
a  want  of  authority  on  the  part  of 
a  corporation  in  making  a  contract, 
or  of  a  violation  of  its  charter,  a 
claim  that  the  contract  is  tiUra 
vires  will  not  be  upheld ;  every 
presumption  is  to  the  contrary. 
aider  Idfe  Raft  Co.  v.  Boach,    378 

4.  The  law  will  not  imply  an  un- 
written contract  which  tlie  parties 
themselves  could  not  make  with- 

.     out  writing.     GJioM  v.  Second  Ave. 
B.  R.  Co.  884 


PRINCIPAL  AND  AGENT. 

1.  Defendant  and  one  McC.  entered 
into  an  agreement  by  which  the 
former  agreed  to  furnish  team, 
wagon,  etc. ,  for  the  purpose  of  car- 
rying passengers,  the  latter  was  to 
gather  the  passengers,  collect  fares 
and  divide  the  receipts  with  de- 
fendant in  certain  proportions. 
Plaintiff,  while  walking  in  a  pub- 
lic street,  was  knocked  down  and 
run  over  by  the  team  and  wagon 
furnished  by  defendant  under  the 
agreement.  McG.  was  driving  the 
team,  and  through  his  negligence 
the  accident  happened.  Defend- 
ant was  not  present.  In  an  action 
to  recover  damages,  held,  that  as  to 
third  parties,  each  of  the  parties  to 
the  agreement  became  the  agent  of 
the  other  in  the  prosecution  of  a 
common  enterprise,  and  so  liable 
for  the  other's  negligence  in  regard 
thereto  ;  and  that,  therefore,  the 
action  was  maintainable.  /SItroher 
V.  Elting.  102 


2.  Where  a  principal  consigns  goods 
to  an  agent  to  sell,  under  an  agree- 
ment that  the  latter  will  accept  bills 
drawn  upon  him  by  the  former  to 
the  amount  of  goods  so  consigned 
on  hand,  it  is  a  necessary  inference 
that  the  drafts  are  to  be  drawn  on 
the  credit  of  the  goods  ;  and  to  the 


amount  of  acceptances  ontstand- 
ing,  the  agent  has  a  lien  on  the 
goods  in  his  hands,  as  security,  and 
is  entitled  to  retain  the  same  until 
the  acceptances  are  paid.  Nagle 
V.  McFeeters.  196 

3.  R  seems  that  where,  by  the  agree- 
ment, the  agent  is  to  apply  the  pro- 
ceeds of  sales  to  the  payment  of 
drafts  so  drawn,  as  they  mature, 
he  may  not  hold  goods  as  security 
against  drafts  which  he  can  pay 
with  funds  of  his  principal  in  his 
hands  applicable  to  that  purpose, 
and  the  principal,  after  paying  all 
drafts  outstanding,  save  an  amount 
no  greater  than  the  proceeds  of 
sales  in  the  agent's  hands,  may 
claim  and  take  possession  of  the 
goods.  Id. 

4.  As  to  whether  it  is  competent,  in 
an  action  upon  a  bill  of  exchange 
against  the  drawer,  for  him  to  show 
by  parol,  that  although  he  signed 
his  own  name  without  adding  the 
word  "  agent,"  he  did  in  fact  sign 
and  deliver  it  as  agent  for  the 
drawee,  and  without  intent  to  be- 
come personally  liable,  and  that  the 
bill  was  discounted  by  the  payee 
with  knowledge,  queers.  Herk, 
Co,  Nat.  Bk,  r.  Rust.  635 

Agreement    of  l\fe  insurance 

company  to  pay  agent  commissions  on 
renewals,  or  a  gross  sum  in  lieu 
thereof  is  terminated  by  dissolution  of 
company. 

See  Hepburn  y.  Montgomery. 
(Mem.)  617 

When   evidence    sufficient   to 

justify  finding  that  agent  signed 
'draft,  not  simply  as  agent,  but  wUh 
intent  to  bind  himself  personally . 

See  H.  C.  N.  Bank  ▼.  Bust. 
{Mem.)  636 

Defendant     collected    certain 

drafts  for  plaintiff,  but  by  direction 
of  another,  and  contrary  to  plaintiff's 
instructions,  applied  proceeds  in  pay- 
ment of  other  paper  held  by  defend- 
ant belonging  to  plaintiff  Held, 
plaintiff  icas  entitled  to  damages. 

SeeBk.ofA.v.M.N.Bk.   (Men^ 
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PRINCIPAL  AND  SURETY, 

1.  Where,  as  between  themselves, 
two  debtors  stand  toward  each 
other  in  the  relation  of  principal 
and  surety,  and  this  is  known  to 
the  creditor,  he  is  boand  to  respect 
such  relationship,  no  matter  how 
or  when  it  arose,  or  whether  he 
consented  to  it  or  not,  and,  although 
bj  the  terms  of  the  obligation  held 
by  him,  the  real  surety  occupies 
the  position  of  principal.  Chrow  v. 
Oarlock.  81 

2.  In  order  to  obtain  money  to  pay  a 
note  executed  by  J.  and  indorsed 
for  his  accommodation  by  H.,  the 
latter  executed  to  plaintiff  his  bond 
secured  by  mortgage  upon  his 
farm.  J.  afterward  guaranteed 
the  payment  of  the  bond.  Plain- 
tiff at  the  time  he  advanced  the 
money  upon  the  securities  knew 
that  it  was  required  to  pay  the 
note,  and  that  this  was  given  for 
J.'s  debt.  In  an  action  to  foreclose 
the  mortgage,  it  appeared  that  J. 
gave  to  plaintiff  a  lien  upon  prop- 
erty of  his  own  to  secure  the  debt ; 
this  lien  plaintiff,  without  the  con- 
sent of  H.,  surrendered  or  aban- 
doned. HM^  that  to  the  extent  of 
the  loss  thus  sustained  by  H.  he 
was  entitled  to  a  reduction  of  his 
liability.  Id, 

3.  Where  one  of  several  accommoda- 
tion makers  of  a  joint  and  several 
promissory  note  paid  the  same,  and 
subsequently  transferred  and  de- 
livered it  for  a  valuable  considera- 
tion to  a  third  person,  held,  that,  al- 
though the  note,  as  an  obligation, 
was  extinguished  by  the  payment, 
yet  it  remained  in  the  hands  of  the 
maker,  who  paid  it,  the  evidence 
of  his  right  to  contribution  from 
his  co-sureties  ;  and  that  the  deliv- 
ery  raised  a  legal  presumption  of 
an  intent  to  pass,  and  did  pass  this 
right  to  the  transferee.  JJiUenbeck 
V.  Dygert,  •  801 

4.  In  an  action  upon  the  bond  of  an 
overseer  of  the  poor  it  is  essential 
to  show  as  against  the  sureties,  not 
merely  that  their  principal  was  in- 
debted to  the  town,  but  that  such 
indebtedness  arose  by  reason  of 
not  accounting  for  money  actually 


received  by  him  daring  the  term 
for  which  the  sureties  stood  bound. 
KeUum  v.  CUvrk.  •  390 


QUANTUM  MERUIT. 

Plaintiff  contracted  to  varnish  clock 
cases  for  defendant  at  specified 
prices  per  case.  The  work  was 
done  in  defendant's  factory.  The 
plaintiff  received  pay,  on  regular 
pay-days,  for  work  completed, 
which  had  been  examined  and 
pronounced  satisfactory  by  defend- 
ant's agent.  Defendant's  factory 
was  destroyed  by  fire,  and  a  large 
number  of  cases  were  burned,  upon 
which  plaintiff  had  performed 
work;  some  were  completed  but 
not  inspected ;  the  others  were  not 
finished.  Held,  that  defendant  i 
was  liable  for  the  work  done,  and 
plaintiff  was  entitled  to  recover  the 
contract  p  rice  for  the  completed 
work,  and^  upon  a  quantum  meruit 
for  that  unfinished;  and  this, 
whether  the  relation  of  master  and 
servant  existed  between  the  par- 
ties, or  whether  plaintiff  was  a 
contractor  to  do  the  work.  W/ielan 
V.  Anemia  Clock  Co,  293 


QUESTIONS  OF  LAW  AND  FACT. 

When  question  as  to  whetJier 

deed  was  delivered  or  not,  one  of  fact. 
See  Wallace  v.  Berdell  13 

When  question  of  negligence 

one  of  law. 

See  Hayes  v.  Fortp-second  St.,  etc., 
R  R.  Co.  259 

When  question  of  good  faith 

t>n6  of  fact. 
See  Met,  Nat.  Bk.  v.  Sirret,      320 

RAILROAD  CORPORATIONS. 

1.  Plaintiff  shipped  two  horses  by 
defendant's  road  under  a  contract 
by  which  he  released  the  company 
from  liability  for  damages  result- 
ing from  the  negligence  of  its  ser- 
vants or  which  should  be  occa- 
sioned by  the  insecurity  of  its  cars. 
The  horses  were  transported  In  a 
grain  car,  which  was  out  of  repair 
and,  while  sufficient  for  the  use 
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for  which  it  was  intended,  unsafe 
for  the  transportation  of  live  stock. 
In  consequence  of  such  defect  one 
of  the  horses  was  injured.  In  an 
action  to  recover  damages,  it  did 
not  appear  but  that  other  safe  and 
secure  cars  were  provided  by  de- 
fendant and  were  on  hand  ready 
for  use,  so  that  the  injury  might 
have  been  caused  by  carelessness 
on  the  part  of  its  servants  in  select- 
ing an  insecure  car.  ffeld^  that 
the  only  negligence  shown  was 
that  of  defendant's  servants,  from 
the  consequences  of  which  it  was 
released  by  the  contract ;  and  that 
plaintiff  was  not  entitled  to  re- 
cover.    WUson  V.  N.  Y.  C,  etc.    87 

2.  It  seems  that  the  language  of 
such  a  release,  where  it  is  included 
in  the  same  dause  and  connected 
with  releases  from  the  conse- 
quences of  other  causes  of  injury 
which  could  only  occur  during  the 
process  of  shipment  and  transpor- 
tation, is  satisfied  by  limiting  it  to 
the  negligence  of  defendant's  ser- 
vants in  and  about  the  transpor- 
tation, and  does  not  extend  to  a 
negligent  omission  to  furnish 
proper  cars.  Id. 

8.  To  maintain  an  action  to  recover 
damages  for  negligence,  plaintiff 
must  prove  facts  warranting  an 
inference  of  negligence  on  the 
part  of  defendant ;  he  may  not  re- 
cover upon  facts  as  consistent  with 
care  and  prudence  as  with  the  op- 
posite.  ff(wes  v.  Forty-second 
Street,  etc,,  R  R.  Co,  259 

4.  Plaintiff's  evidence  in  an  action  to 
recover  damages  for  negligence 
was  to  the  effect  that  he  went' 
upon  one  of  the  defendant's  street 
cars  and  stood  upon  the  front  plat- 
form, although  there  were  vacant 
seats  inside.  The  car  stopped  to 
receive  other  passengers,  who  en- 
tered by  the  front  platform  ;  to  fa- 
cilitate their  entry  plaintiff  stepped 
down  upon  the  front  step;  as  he 
was  stepping  up  again,  as  he  tes- 
tified, ' '  the  car  gave  a  sudden 
movement  and  pulled  up."  and  he  ' 
was  thrown  off  and  injured.  It  I 
appeared  that  after  starting,  the  I 
car  did  not  stop  until  after  me  ac- 1 


cident.  Hetd,  that  the  evidence 
failed  to  show  any  negligence  on 
defendant's  part;  and  that  a  re- 
fusal to  nonsuit  was  error.         Id. 

5.  As  to  whether  the  provision  of 
the  General  Railroad  A.ct  (§  46, 
chap.  140,  Laws  1860),  relieving  a 
railroad  company  from  liability  for 
injuries  received  by  a  passenger 
on  the  platform  of  a  car,  when  it 
posts  a  notice  in  the  car  warning 
passengers  against  so  riding,  and 
furnishes  a  seat  in  the  car  for  the 
passenger,  qucere.  Id. 

6.  By  defendant's  charter  (§  2,  chap. 
513,  Laws  of  1860)  its  right  to  con- 
struct and  operate  a  street  railroad 
in  the  city  of  New  York  is  made 
subject ' '  to  the  piCyment  to  the  city 
of  the  same  license  fee  annually  for 
each  car  run  thereon  as  is  now  paid 
by  other  city  railroads  in  said  city." 
At  the  time  the  charter  was  granted 
two  railroads  in  the  city  paid  a 
license  fee  of  $50  per  car  each,  one 
paid  $20  per  car,  and  three  paid  no 
license.  In  an  action  to  recover 
license  fees,  Jield,  that  the  city  was 
entitled  to  collect  and  receive,  and 
defendant  was  properly  required 
to  pay,  $50  per  car  ;  also  tfajtt  in- 
terest  was  properly  allowed. 
Mayor,  etc.^  v.  Broadtoay,  etc,  B. 
R,  Co,  275 

7.  The  common  council  of  the  city 
passed  an  ordinance,  requiring 
street  railroad  cars  in  the  city,  ex- 
cept one-horse  cars,  to  pay  an  an- 
nnal  license  fee  of  $50  per  car. 
Held,  that  the  ordinance  was  valid 
as  to  companies  whose  charters 
provide  that  they  shall  be  subject 
to  the  payment  of  license  fees.  Id. 

8.  The  parties  entered  into  a  written 
contract  by  which  plaintiff,  in  con- 
sideration of  the  payment  of  a 
specified  yearly  rate,  payable 
monthly,  was  granted  the  exclu- 
sive privilege  of  placing  advertise- 
ments in  defendant's  cars  for  two 
years  from  December  30,  1876. 
The  contract  was  performed  for 
the  two  years,  and  plaintiff  there- 
after, without  further  agreement, 
continued  to  place  advertisements 
in  said  cars,  making  the  monthly 
payments,  as  stated  in  the  contract. 
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until  May  1,  1881,  when,  having 
previously  given  notice  requiring 
him  to  remove  such  advertinements 
on  or  before  that  day,  defendant 
removed  them,  and  refused  to 
allow  him  to  place  anymore  there- 
in.  la  an  action  to  recover  dam- 
ages for  an  alleged  breach  of  con- 
tract, /leld,  that  defendant  was  not 
bound  to  permit  plaintiff  to  keep 
his  advertisements  in  its  car  for 
the  whole  of  the  year  1881,  but 
had  the  right  to  exclude  them  at 
any  time  after  the  termination  of 
the  contract  ;  and  that,  therefore, 
the  action  was  not  maintainable. 
C^uue  V.  2d  Ave.  R.  R  Co,         884 

9.  It  is  the  duty  of  a  railroad  corpora- 
tion to  provide  for  a  passenger  a 
safe  passage  to  the  train  he  desires 
to  take,  and  to  take  reasonable 
care  that  he  shall  not  while  on  its 
premises  be  exposed  to  any  un- 
necessary danger,  or  to  one  of 
which  it  is  aware.  It  is  bound  to 
exercise  the  utmost  vigilance,  not 
only  in  guarding  its  passengers 
against  careless  interference  by 
others,  but  even  against  violence, 
and  if  in  consequence  of  neglecting 
this  duty,  a  passenger  receives  in- 
jury, which,  in  view  of  all  the  cir- 
cumstances, might  have  been 
reasonably  anticipated,  it  is  liable. 
Carpenter  y,  B.  d  A.  B,  B.  Co. 
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10.  In  such  cases,  however,  scienter 
is  the  gist  of  the  action.  Id. 

11.  Plaintiflf,  having  purchased  a 
ticket,  went  upon  the  platform 
prepared  for  passengers  at  defend- 
ant's depot  at  C.  for  the  purpose  of 
taking  a  train  which  was  approach- 
ing. A  postal  car  was  attached  to 
the  train,  and  as  it  passed  the 
platform,  tlie  postal  clerk,  an  em- 
ploye of  the  United  States,  threw 
out  a  loaded  mail  bag,  which  struck 
and  injured  plaintiff.  In  an  action 
to  recover  damages  for  the  injury, 
it  appeared  that  this  had  been  for 
a  long  time  the  customary  method 
of  discharging  mail  bags  from 
postal  cars  at  said  depot,  at  times 
when  passengfers  were  upon  the 
platform,  and  under  circumstances 
from  which  notice  to  the  defendant 
might   be  fairly  implied.     It  did 
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not  appear  that  defendant  had 
taken  any  precaution  to  prevent 
injury.  Held,  the  fact  that  the 
postal  agent  was  not  in  defendant's 
employ  did  not  relieve  it  from 
liability;  and  that  the  circum- 
stances authorized  a  finding  of 
negligence  upon  its  part;  that  it 
was  not  necessary,  in  order  to 
charge  defendant  with  the  duty  of 
care  and  vigilance,  to  show  that  on 
some  former  occasion  a  like  injury 
had  happened.  Id. 


RECORDING  ACT. 

Where,  for  the  purpose  of  convey- 
ing the  lessor's  interest  in  real  es- 
tate held  under  a  durable  lease,  an 
assignment  was  indorsed  upon  the 
lease,  which  was  referred  to  for  a 
description  of  the  premises,  and 
of  the  interest  conveyed,  and 
which  had  been  duly '  recorded, 
and  where  the  county  clerk  to 
whom  the  conveyance  had  been 
deVu'ered  for  record,  recorded  sim- 
ply the  assignment,  accompanying 
the  record-  with  a  memorandum 
stating  the  book  and  page  where 
the  lease  was  recorded. — i/<?W, 
that  this  was  a  sufficient  compli- 
ance with  the  provisions  of  the 
Recording  Act;  that  the  memoran- 
dum was  a  legitimate  exercise  of 
the  powers  conferred  upon  the  re- 
cording officer;  that  by  it  and  the 
usual  clerk's  certificate  attached 
the  record  of  the  lease  was  made 
part  of  the  record  of  the  convey- 
ance ;  and  that,  therefore,  the  con- 
veyance could  be  proved  by  the 
records.    Putnam  v.  Stewart    411 


REFORMATION  OF  CONTRACT. 

1.  A  creditor,  who  has  in  no  way  ac- 
cepted and  adopted  a  promise  by 
a  third  party,  in  a  contract  be- 
tween him  and  the  debtor,  to  pay 
the  debt,  has  no  legal  interest  in 
the  promise  which  will  entitle  him 
to  contest  an  action  by  the  prom- 
isor for  a  reformation  of  the  con- 
tract by  striking  out  the  promise 
on  the  ground  of  mistake.  WJient 
V.  Rice.  296 

2.  As  to  what  action  upon  the  part 
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of  the  creditor,  by  way  of  accept- 
ance or  adoption  of  the  promise, 
will  give  him  a  right  to  interfere 
and  be  heard  in  such  an  action, 
qucBre.  Id. 

RELIGIOUS  SOCIETIES. 

1.  The  provisions  of  the  act  of  1813 
providing  **  for  the  incorporation 
of  religions  societies"  (§  48,  chap. 
60,  Laws  of  1818),  which  prescribe 
the  method  of  fixing  the  salary  to 
be  paid  to  a  minister  of  a  corpora- 
tion organized  under  it,  are  ex- 
clusive, and  imply  a  prohibition 
of  any  other  method .  Landers  v. 
Fra}ik  St,  M.  E.  Church.  119 

3.  Accordingly  74€W,  where  the  salary 
of  a  minister  of  a  Methodist  Epis- 
copal church  was  fixed  by  the 
quarterly  conference,  instead  of  as 
prescribed  by  said  act,  that  no  con- 
tract obligation  was  imposed  upon 
the  church  and  that  an  action  was 
not  maintainable  against  it  to  re- 
cover a  balance  unpaid  of  the 
salary  so  fixed.  Id. 

8.  Under  the  rules  and  regulations 
of  the  •*  Methodist  Episcopal 
Church  of  the  United  States,"  en- 
acted by  its  general  conference,  no 
contract  relation  exists  between  a 
society  belonging  to  that  church 
and  its  minister.  The  society  is 
simply  a  contributor  to  a  genera] 
fund  raised  by  voluntary,  not  en- 
forced contributions,  for  the  sup- 
port of  ministers,  and  no  implica- 
tion arises  of  any  promise  on  its 
part  of  compensation  to  the  min- 
ister assigned  to  it,  from  the  fact 
that  service  is  rendered  by  him 
and  received  by  the  society.  The 
minister  renders  service  not  upon 
an  agreed  salary,  but  upon  an 
allowance  for  support  to  be  paid 
from  such  general  fund .  Id. 

4.  In  the  absence,  at  least,  of  some 
valid  express  agreement,  both 
parties  will  be  deemed  to  have 
acted  under  the  obligation  of  duty 
imposed  by  said  rules.  Id. 

5.  Tlie  said  rules  and  regulations  are 
not  in  conflict  with  said  act,  or  the 
general  law  of  the  State,  are  bind- 


ing upon  the  assenting  members, 
and  as  to  them  have  the  force  of 
contracts.  Id. 


REMEDY. 

WTien  judgment  creditor  eeek- 

ing  to  reaeh  property  lohich  has  been 
replevied  in  suit  against  the  debtor 
mtiy  proceed  in  equity  making  ail  tfie 
claimants  parties. 

See  F.  N.  Bank  v.  Dunn.  149 


REPLEVIN. 

Where  a  chattel  has  been  replevied , 
it  may  not,  while  it  is  in  the  pos- 
session of  the  sheriff,  or,  it  *eem^, 
while  in  the  possession  of  the 
plaintiff  awaiting  the  result  of  the 
action,  be  levied  upon  by  virtue  of 
an  execution  against  the  defendant 
in  said  action.  The  judgment 
creditor  can  only  claim  through 
the  title  of  his  debtor,  and  the 
property  having  been  lawfully  re- 
moved from  the  possession  of  the 
latter,  and  being  held  in  the  cus- 
tody of  the  law  for  final  adjudica- 
tion, he  cannot  disturb  that  cua 
tody,  but  is  confined  to  such  rem- 
edy as  will  not  interfere  with  it. 
Mrst  Nat.  Bk.  v.  Dunn.  149 


SALES. 

Contract   of  sale   construed. 

HiU  V.  Blake.  21 

/Sm  Judicial  Sale. 


SERVICE  AND  PROOF  OF. 

Which  is  equivalent  to  service 

of  summons. 
See  Barnum  v.  M.  F.  Ins.  Co.    188 


SET-OFF. 

1.  While  plaintiff  and  defendant  J. 
were  partners  in  business,  P.  ob- 
tained judgment  against  them  for 
an  infringement  of  letters-patent. 
Pending  an  appeal  therefrom, 
plaintiff  bought  out  J.'s  interest  in 
the    firm,   giving   his  promissory 
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notes  tliorefor.  It  was  agreed  that 
thit»  purchase  Bhould  not  affect  J.'s 
liability  in  said  suit,  but  tliat 
plaintiff  should  attt* nd  to  its  de- 
fense, and  J.  pay  one- half  the  ex- 
penses and  of  any  recovery  therein 
J.  sued  plaintiff  on  the  notes  and 
while  the  action  was  on  trial  as- 
signed his  claim  and  any  recovery 
therein  to  defendant,  the  Albany 
County  Bank,  as  collateral  security 
for  a  precedent  indebtedness.  J. 
was  at  the  time  insolvent,  and  so 
continued.  Plaintiff  was  allowed, 
by  way  of  set-off  in  said  action, 
one-half  the  costs  and  expenses  in- 
curred, up  to  its  commencement, 
by  him  in  the  P.  suit,  but  those  in- 
curred, subsequently,  were  re- 
jected and  J.  obtained  judgment 
for  a  balance  so  found  due.  Plaint- 
iff subsequently  nettled  the  P.  suit, 
the  bank  threatened  to  enforce  the 
judgment,  and  thereupon  plaintiff 
brought  this  action  to  have  one- 
half  the  sum  paid  by  him  on  such 
settlement,  and  of  the  costs  and 
expenses  not  allowed  to  him,  set 
off'  against  and  applied  in  satisfac- 
tion of  J.'s  judgment.  Held,  that 
plaintiff^  was  entitled  to  the  relief 
so  ugh  t.  Litilefield  v.  Alba  ny  County 
Bank.  581 

2.  Whoever  takes  an  assignment  of 
nn  overdue  debt  or  obligation  takes 
it  subject  to  all  the  equities  exist- 
ing in  favor  of  the  debtor  against 
the  assignor.  Id, 

3.  Equity  requires  that  when  two 
claims  are  connected,  although  one 
is  unliquidated,  a  set-off  should  be 
compelled,  when,  by  reason  of  the 
insolvency  of  either  debtor,  satis- 
faction cannot  be  otherwise  ob- 
tained by  the  other.  Id, 


SHERIFF. 

A  sheriff  and  his  indemnitors,  sued 
for  trespass  in  levying  upon  per- 
sonal property,  the  legal  title  to 
which  is  in  plaintiff,  under  an 
execution  against  the  person  from 
whom  plaintiff  acquired  title,  may 
not  attack  the  transfer  for  fraud 
without  proving  a  judgment 
nsfainst  the  transferrer.  McKinlev 
v.  Bom,  93 


SPECIFIC  PERFORMANCE. 

1.  To  sustain  a  defense  of  defect  of 
title  in  an  action  to  compel  the 
performance  of  a  contract  for  the 
purchase  of  land,  there   must   be 

-at  least  a  reasouable  doubt  as  to 
the  vendor's  title,  such  as  affects 
its  value  and  would  interfere  with 
a  sale  of  the  land  to  a  reasonable 
purchaser.    HeUreigel  v.  Manning. 

56 

2.  Defects  in  the  record  or  paper 
title  may  be  cured  or  removed  by 
parol  evidence.  Id, 

3.  In  such  an  action  the  records  in 
the  county  clerk's  office  showed 
a  deed  of  the  lands  to  *'  Electa 
Wilds,"  and  a  subsequent  deed, 
executed  in  1867,  from  "Electa 
Wilder "  to  one  8.,  which  deeds 
were  in  plaintiff's  chain  of  title: 
the  defect  alleged  was  that  the  rec- 
ords showed  no  conveyance  from 
Electa  Wilds.  It  appeared  that 
under  the  last  deed  the  title  was 
held  and  the  land  occupied  up  to 
the  trial  of  the  action  in  1881;  that 
the  deed  to  S.  had  been  destroyed, 
but  a  mortgage  given  by  him  for 
purchase-money  was  produced,  in 
which  Electa  Wilds  was  named 
as  mortgagee.  The  commissioner, 
who  took  the  acknowledgment  to 
said  deed,  and  S.  both  testified  that 
the  grantor  was  Electa  Wiids,  and 
that  said  grantor  and  the  grantee 
in  the  former  deed  was  the  same 
person.  Held^  that  there  was  no 
defect  in  the  title  and  defendant 
was  not  justified  in  refusing  to 
perform.  Id, 

4.  DeP.  executed  to  the  wife  of  his 
son  a  deed  containing  words  sutfl- 
cient  and  appropriate  to  convey  an 
absolute  fee.  The  deed,  however, 
declared  that  it  was  made  by  way 
of  advancement  to  be  charged 
against  the  share  of  the  son  in  the 
grantor's  estate,  and  to  enable  the 
grantee  to  sell  and  convey  in  fee- 
simple  if  she  should  desire  so  to 
do.  It  also  contained  a  covenant 
upon  the  part  of  the  grantee,  that 
upon  sale  by  her  she  should  cause 
the  proceeds  to  be  properly  in- 
vested, and  at  her  decease  the 
premises,  or  the  principal  realized 
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from  a  sale,  sliould  be  coaveyed 
to  the  issue  of  her  marriafi^e  with 
the  grantor's  son  living  at  the  time 
of  her  decease  or  their  legal  rep- 
resentatives. The  grantee  died 
without  having  sold  the  real  estate 
80  conveyed,  but  leaving  a  will  by 
which  she  devised  the  same  to  her 
son,  with  power  to  her  executor  to 
sell  and  convey.  In  an  action  to 
compel  specific  performance  of  a 
contract  to  purchase  said  real  es- 
tate plaintiff  claimed  under  a  con- 
veyance from  said  executor.  Held, 
that  under  said  deed  the  grantee 
took  only  a  life  estate,  with  re- 
mainder in  fee  to  the  issue  of  her 
marriage,  and  with  power  in  the 
grantee  to  sell  and  convey;  that 
said  power  was  general  but  neither 
imperative  nor  beneficial,  it  being 
simply  in  trust  to  be  exercised  in 
the  discretion  of  the  donee ;  that 
said  power  could  not  be  delegated, 
but  it  and  the  trust  connected 
therewith  terminated  with  the 
death  of  said  donee,  and  thereupon 
the  real  estate  went  to  the  remain- 
derman,and  that,  therefore,  plaint- 
iff's title  was  defective  and  justi- 
fied defendant  in  refusing  to  ac- 
cept the  conveyance.  Cdeman  v. 
Beou^.  545 


STATE. 

1.  Where  persons,  whose  lands  were 
taken  for  canal  purposes,  at  the 
time  the  provision  of  the  Revised 
Statutes  (1  K.  S.  225.  §  48)  was  in 
force,  requiring  every  person  in- 
terested in  lands  so  appropriated , 

'  if  he  intended  to  make  any  claim 
for  damages,  to  do  so  within  one 
year  after  the  taking,  omitted  to 
make  a  claim  within  the  time  speci- 
fied,—  Hdd^  that  they  thereby 
waived  all  right  of  damages ;  and 
that  the  State  became  vested  with 
a  full  and  perfect  title  free  from 
any  claim  or  right  existing  in  the 
owners.    Mark  v .  State,  672 

2.  Also  lield,  that  the  right  so  ac- 
quired by  the  State  was  not  can- 
celed, or  the  right  of  the  owners  to 
damages  revived  by  the  act  of 
1870  (Chap.  821,  Laws  of  1870), 
conferring  upon  the  calal  ap- 
praisers jurisdiction  to  "Uear  and 


determine  all  claims  against  the 
State,  ♦  *  ♦  for  damages  al- 
leged to  have  been  sustained  *  * 
from  the  canals  of  the  State,  or 
from  their  use  and  management ;" 
that  the  claims  mentioned  in  the 
act  were  of  a  different  character 
from  those  provided  for  by  the 
said  provision  of  the  Revised 
Statutes.  Id, 


STATUTES. 

1  R.  8.  730.  §  68. 

1  i?.  a:  729,  §  55. 

1  R,  /».  723.816. 

See  RadLey  v.  Kuhn,  26. 

Cliap,  5:^4,  Lam  of  1871. 

Chap,  613.  Lam  of  1873. 

Chap,  329,  Imwh  of  1874. 

Ghnn,  335,  Lam  of  1873. 

See  Peojie,  exrel,  v.  Bd.  ofCo^*r», 
37. 

Ghip.  97,  Lfim  of  1865. 

See  0.  N,  Bank  v.  Phelps,  44. 

CJiap.  787,  Lam  of  1873. 

Chap.  415,  Lam  of  1876. 

Chap,  171,  Lam  of  1877. 

See  People  v.  M.  W,  W,  Co.,  9? 

2  R.  8.  135.  §  6. 

See  Grouse  v.  Frothinghamy  106. 

Ghap.  519,  Laws  of  1870. 

See  Rnmsey  v.  Gity  of  Buffalo,  114. 

Ghap.  60,  Laws  of  1813. 

See    Landers    v.    F.     S,    M.    E. 

Ghureh,  119. 

1  R.  S.  764.  §s5 1  ei  seq. 

1  R.  S.  767,  S  23. 

See  Burant  v.  Abendroth,  132. 

Chap.  209.  Lam  of  1874. 

Ghap,  108,  Lam  of  1876. 

See  People,  ex  rel.  v.  Sadler,  146. 

G/uip.  519,  Laws  of  1870. 

See  People,  ex  rel.  v.  ZoU,  208. 

Gliap.  464,  Lam  of  1863. 

See  Brake  v.  Seaman,  230. 

Ghap.  140.  Laws  of  1850. 

See  Hayes  v.  Forty-second  St.,  ete., 

R.R.  Go.,  259. 

1  R,  S.  767.  §  21. 

See  George  v.  Grant,  262. 

Gfiap.  444,  Lam  of  1874. 

Chap.  628,  Laws  of  1867. 

See  Gronin  v.  Stoddard,  271. 

Ghap.  513,  Tmws  of  1860 

See  Mayor,  etc. ,y,B,diS.  A.  R.  R. 

Go.,  275 

1  R.  S  763,  §  1. 

See  M.  N.  Bank  v.  Sirrst,  320. 
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Chap,  208,  Laws  o/1874. 

See  People,  ex  rel.  v.  Storms,  864. 

Hi.  ^.728,  §55. 

1  B.  S.  723,  t^  15. 

Chap.  375,  Laws  <?/1849. 

See  Crooke  v.  County  of  Kings,  422. 

Cliap.  281,  Lam  <>/1833. 

See  Qay  v.  5et6oW,  472. 

2  iJ.  5.  287,  §  68. 

See  Looff  v.  Lawton,  478. 

(TAflp.  888,  Laws  of  1869. 

CAap.  303,  Laws  of  1871. 

Cfiap,  881,  Xatw  <?/  1881. 

See  la  re  Stoan^  492. 

Chap,    63,  ZatM  o/  1862. 

Chap,  888.  Xawa  of  1868. 

C%<i/).  812.  Lam  of  1874. 

(7/wip.  483,  Lam  of  1871. 

Chap.  863,  XaM>«  of  1873. 

See  Knapp  v.  (7t7y  of  Brooklyn,  520. 

lie.  A225,§48. 

C%ap.  321.  Laws  of  1870. 

/fifed  Mark  v.  -Sia^«,  572. 

Chap,  300,  Zaw«  0/1831. 

i8^6  Marks  v.  7W»«6n(i.  590. 
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>&d  Read  v.  J/ay<?r,  6^.,  620. 

See  Code  of  Civil  Procedure. 
Code  op  Criminal  Procedure. 
Penal  Code. 
Statute  op  Frauds. 


STATUTE  OF  FRAUDS. 

1.  BefendaDts  guaranteed,  in  writ- 
ing, the  return  in  six  months  of 
certain  bonds  loaned  by  plaintiff  to 
the  R.  I.  M.  Co.  The  bonds  not 
havinfi^  been  returned,  and  defend- 
ants, liaving  been  informed  that 
plaintiffs  intended  to  sue  them 
upon  the  guaranty,  verbally  agreed 
that  if  plaintiffs  would  recover  a 
judgment  against  the  company, 
tliey  would  take  an  assignment 
thereof,  return  to  them  the  bonds, 
and  pay  the  costs.  Plaintiff's,  in 
pursuance  of  the  agreement,  im- 
mediately brought  suit  against  the 
company,  recovered  and  perfected 
judgment,  and  tendered  a  written 
assignment  thereof  to  defendants,* 
and  demanded  a  performance  of 
the  agreement, -which  was  refused. 
In  an  action  upou  the  agreement, 
heldy  that  it  was  supported  by  a 
sutficient  consideration ;  that  the 
performance   by   plaintiffs   of  the 


acts  upon  whicli  defendants*  prom- 
ise was  conditioned  supplied  the 
place  of  a  previous  promise  to  per- 
form ;  and  that  the  contract  was 
not  within  the  statute  of  frauds 
and  was  valid  and  binding.  Beek- 
with  V.  Brackett,  52 

2.  In  an  action  brought  by  plaintiffs 
as  judgment  creditors  of  the  de- 
fendant R.,  to  Lave  certain  real 
estate  in  which  they  claimed  R. 
had  an  interest  charged  with  the 
payment  of  their  judgment,  the 
court  found  that  R.  being  the 
owner  of  the  land,  by  procurement 
of  the  defendant  A.  F.,  conveyed 
it  to  the  wife  of  the  latter,  by 
deed,  reciting  a  consideration  of 
$2,300;  that  as  a  further  consider, 
ation  it  was  agreed  between  R. 
and  A.  F.  that  the  former  should 
have  the  use  for  three  years  of  the 
cellar  and  first  floor  of  the  building 
to  be  erected  upon  the  premises. 
The  only  evidence  upon  which  the 
last  finding  was  based  was  testi. 
mony  of  admissions  made  by  R. 
after  the  conveyance  in  the  absence 
of  A.  F.,  except  the  testimony  of 
one  witness  as  to  a  conversation 
with  A.  F.  and  R..  In  which  the  for- 
mer  said  he  had  bought  the  prem- 
ises, and  that  R.  was  to  have  the 
use  for  "  either  several  years  or  two 
or  three  years,"  the  witness  could 
not  say  which,  as  it  was  out  of  his 
memory.  Ildd,  that  the  evidence 
was  insufficient  to  sustain  the 
finding  ;  but  if  sufiicient  to  estab- 
lish an  agreement  to  give  A.  F. 
the  use  of  any  portion  of  the  prem- 
ises, it  was  in  the  nature  of  a 
lease,  and  as  it  was  by  parol,  and 
for  more  than  a  year,  it  was  void 
by  the  statute  of  frauds  (2  R.  S. 
135,  §  6) ;  and  that  it  was  not  such 
a  contract  as  equity  would  decree 
performance  of.  Grouse  v.  Froths 
iagliam,  105 

3.  In  an  action  wherein  the  indi- 
vidual defendants  were  sought  to  be 
charged  as  partners  with  a  corpora- 
tion, it  was  proved  upon  the  trial 
that  certain  representations  were 
made  by  said  defendants  to  plaint- 
iffs as  to  the  responsibility  of  the 
company  and  their  obligation  to 
pay  its  debts.     Ileld^  the  most  that 
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could  bo  claimed  therefrom  was 
that  thereby  defondauts  made  a 
contract  of  guaranty  which,  as  it 
was  not  reduced  to  writing,  was 
void  under  the  statute  of  frauds. 
Gaatidy  v.  HaU.  159 


4.  The  effect  of  the  amendment  in 
1863  of  the  provision  of  the  statute 
of  frauds,  declaring  certain  con- 
tracts invalid  unless  in  writing 
(Chap.  464,  Laws  of  1863),  which 
amendment  struck  out  the  clause, 
requiring  the  consideration  to  be 
expressed  in  the  writing,  was  not 
to  destroy  or  annul  the  require- 
ment that  the  writing  must  con- 
tain all  the  substantial  and  material 
terms  of  the  contract.  The  writing, 
HO  far  as  the  same  is  executory, 
must  still  show  on  its  face  what 
the  whole  agreement  was.  Drake 
v.  Seaman,  230 

5.  The  parties  entered  into  an  agree- 
ment that  the  defendants  wuuld 
pay  to  plaintiff  for  his  services  as 
salesman  for  three  years,  the  sums 
hereinafter  specified.  A  writing 
was  signed  by  the  defendants  as 
follows  :  "  The  understanding  with 
Mr.  Drake  is  as  follows :  2,000  dol- 
lars for  the  firdt  year,  2,500  dollars 
for  the  second  year  sure,  and  pro. 
vided  the  increase  of  sales  shall 
warrant  it,  he  is  to  have  $3,000,  3 
year  in  proportion  to  business  as 
above.*'  The  contract  was  per- 
formed for  two  years,  but  defend- 
ants refused 'to  retain  plaintiff  in 
their  employ  for  the  last  year.  In 
an  action  to  recover  damages  for  a 
breach  of  the  contract,  held^  that 
conceding  the  consideration  might 
be  wholly  omitted  from  the  memo- 
randum, it  did  not  meet  the  re- 
quirements of  the  statute,  as  the 
condition  upon  which  defendants 
were  to  pay  and  the  subject-matter 
of  the  agreement  itself  were  omit- 
ted ;  and  that  as  the  parol  contract 
was  void  under  the  statute,  because 
not  to  be  performed  within  a  year, 
plaintiff  was  not  entitled  to  re. 
cover.  Id. 

G.  A  person  morally  bound  to  fulfill 
a  promise  to  do  a  certain  act  or 
thing  may  not,  after  the  act  or 
thing  has  been  done,  recall  it  to 


the  prejudice  of  the  promisee,  og 
the  plea  that  the  promise  was  in- 
valid under  the  statute  of  frauds, 
and  while  executory,  performance 
could  not  have  been  enforced  by 
action.     Newman  v.  NellU.        285 

.  In  1864  M.  purchased  a  lot  of  de- 
fendant and  took  a  deed  thereof  in 
reliance  upon  a  representation  of 
the  latter,  that  a  strip  of  defend- 
ant's land,  thirty-five  feet  wide, 
adjoining  on  the  south,  was  a  high- 
way, and  upon  his  promise  that  he 
would  open  the  same  as  such  for 
the  use  of  M.,  his  family  and  as- 
signs, and  the  public.  In  the  deed 
the  lot  was  described  by  metes  and 
bounds  ;  no  reference  was  made 
therein  to  any  street  or  to  any  map. 
Plaintiff  also,  in  reliance  upon  said 
representation  and  promise,  built 
a  house  upon  and  near  the  south 
bounds  of  the  lot,  as  was  under- 
stood between  the  parties  during 
the  negotiations.  Defendant  also 
sold  lots  to  other  persons  south  of 
and  abutting  on  said  strip  of  land, 
and  soon  after  the  conveyance, 
opened  said  strip  as  a  street  as  he 
had  agreed,  and  the  same  was 
thereafter  used  and  enjoyed  as  a 
street  by  M.,and  by  plaintiff,  his 
grantee,  and  by  the  public  until 
1875,  when  defendant  obstructed 
the  entrance  thereto  and  threat- 
ened to  wholly  close  the  same.  Id 
an  action  by  a  grantee  from  M.  to 
restrain  such  obstruction,  Iield, 
that,  although  the  promise,  while 
executory,  could  not  have  been 
enforced,  defendant,  by  opening 
the  street  in  pursuance  thereof, 
appropriated  the  space  as  a  way 
appurtenant  to  the  premises,  and 
he  could  not  subsequently  recall 
the  dedication  ;  also  that  this 
right  of  way  passed  to  plaintiff; 
and  this,  although  in  her  deed  it 
was  not  referred  to,  and  the  word 
**  appurtenances "  was  not  used. 
Also  held,  that  plaintiffs  right 
could   be  enforced  by  injunction. 

Id, 

.  A  creditor  of  a  firm  cannot  main- 
tain an  action  upon  an  agreement 
made  with  the  firm ,  by  one  not  a 
member,  to  pay  a  portion  —  for 
instance,  one-quarter  —  of  its  in- 
debtedness ;  as  no  one  creditor  can 
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bIiow  from  the  contract  tliat  it  waa 
intended  for  his  benefit,  or  covers 
any  part  of  hia  debt.  W/ieat  v. 
nice,  296 

0.  Plaintiff  waa  leasee  of  a  store  for 
the  term  of  five  years  at  an  annual 
rental,  payable  quarterly  ;  be  also 
owned  a  one-balf  interest  in  tbe 
stock  of  goods  therein.  Defendant 
agreed  to  sell  to  plaintiff  certain 
property,  to  receive  in  part  pay- 
ment said  half  interest,  and  the 
possession  of  the  store,  and  to  pay 
the  rent  for  the  unexpired  term 
(then  about  fourteen  months).  In 
accordance  therewith  defendant 
was  put  into  possession  and  carried 
on  business  for  about  three  months, 
paying  rent  for  that  time  ;  he  then 
Hold  out  and  made  no  further  pay- 
ment. In  an  action  to  recover  the 
sums  unpaid.  Add,  that  the  agree- 
ment was  not  within  the  statute  of 
frauds,  and  that  plaintiff  was  en- 
titled to  recover.     Smart  v.  Smart. 

559 

Wfien  contract  of  sale  void  he- 

cause  not  in  writing. 
See  EiU  v.  Blake,  216 


STOCK  BROKERS. 

1.  An  unauthorized  sale,  by  a  broker, 
of  stock  purchased  by  him  for  a 
customer,  although  a  conversion, 
does  not  of  itself  constitute  such  a 
fraud  as  was  contemplated  by  the 
provision  of  the  late  Bankrupt  Act 
(U.  S.  R.  S.,  §5117),  which  de- 
clares that  no  debt  created  by  the 
fraud  of  the  bankrupt  shall  be  dis- 
charged by  proceedings  in  bank- 
ruptcy.   Stratford  v,  Jones,       586 


2.  Nor  does  the  insolvency  of  the 
broker,  at  the  time  of  tlie  conver- 
sion, conclusively  establish  a  fraud- 
ulent intent.  Id. 


STOCK  EXCHANGE. 

1.  The  provisions  of  the  constitution 
and  by-laws  of  the  New  York 
iStock    Exchange    are    obligatory 


upon   its  members  as  a  contract. 
Weston  V.  Ives.  223 

2.  By  said  constitution  it  was  pro- 
vided that  "if  any  suspended 
member  fails  to  settle  with  his 
creditors  within  one  year  from  the 
time  of  his  suspension,  his  mem- 
bership shall  be  disposed  of  *  ♦  ♦ 
and  the  proceeds  paid  jvo  rata  to 
his  creditors  in  the  Stock  Ex- 
cliange,"  excluding,  however,  from 
the  distribution  claims  not  filed 
before  a  transfer  of  the  right  of 
membership,  and  any  difference 
**  growing  out  of  a  claim  on  a  put 
or  call,  notified  for  and  reduced  to 
a  contract  after  failure."  W., 
plaintiff^s  assignor,  a  meinl>er  of  the 
Exchange,  failed,  his  seat  was  sold 
under  the  rules,  and  claims  of 
members  were  filed  and  proved 
against  him  to  more  than  the  pro- 
ceeds of  sale.  All  of  such  claims, 
however,  were  on  puts  and  calls, 
notified  for  and  reduced  to  a  con- 
tract after  failure.  In  an  nction  to 
recover  such  proceeds,  held^  that 
plaintiff  was  entitled  to  judgment ; 
that  it  was  immaterial  whether 
such  contracts  were  valid  or  not,  but 
tliat  W. ,  by  the  laws  of  the  asso- 
ciation, upon  becoming  a  member, 
assented  to  an  appropriation  of  his 
property  in  a  particular  way  and  to 
certain  debts  to  the  exclusion  of  all 
others,  and  no  appropriation  could 
be  made  to  which  he  had  not  in 
like  manner  assented.  Id. 

3.  Also  hetd^  that  provisions  of  said 
constitution,  giving  the  governing 
committee  of  the  Exchange  all 
powers  necessary  for  its  control, 
making  the  decisions  of  the  com- 
mittee final,  declaring  that  all  debts 
without  distinction  shall  be  bind- 
ing on  members,  and  giving  said 
committee  cognizance  of  them,  did 
not  make  a  decision  of  said  com- 
mittee, admitting  the  claims  so 
proved  to  share  in  the  proceeds 
final  ;  that  the  committee  could 
have  no  power  to  admit  a  claim 
which  the  constitution  by  its  terms 

excluded.  Id, 


STREETS. 
See  Highways. 
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SUBROGATION. 

1.  The  doctrine  of  subrogation  abould 
only  be  applied  when  justice  will 
be  promoted  thereby,  Acer  v. 
HoteJikiss,  895 

2.  One  who  is  a  volunteer  may  not  in- 
voke its  aid,  as  he  can  establish  on 
equity ;  to  entitle  him  to  its  benefit, 
he  must  have  paid  upon  request  or 
as  surety,  or  to  protect  his  own 
rights.  Id. 

8.  In  an  action  to  foreclose  a  mort- 
gage, it  appeared  that  it  was  given 
by  defendant  N.,  to  secure  a  por- 
tion of  the  purchase-money  of  the 
mortgaged  premises.  N.  at  the 
same  time  executed  to  plaintiffs 
another  mortgage  upon  the  same 
premises  to  secure  the  performance 
of  certain  covenants  on  his  part 
forming  part  of  the  contract  of 
purchase.  In  pursuance  of  an 
agreement  to  that  effect,  N.  subse- 
quently conveyed  the  premises,  the 
purchasers  giving  their  bond,  se- 
cured by  mortgage  on  the  premises, 
for  the  purchase-money,  and  said 
bond  and  mortgage  were  assigned 
to  defendant  H.,  who  gave  to  the 

gurchaser  his  obligation  by  which 
e  covenanted  "  to  pay  off  and  dis- 
charge "  the  mortgage  in  suit,  the 
amount  of  which  was  deducted 
from  the  sum  agreed  to  be  paid  for 
tlie  assignment.  H.  and  the  pur- 
chasers were  induced  to  enter  into 
and  perform  the  contract  by  f  raud- 
ulent  representations  on  the  part 
of  N.  that  plaintiff's  second  mort- 
gage had  been  substantially  satis- 
fied. H.,  with  knowledge  of  the 
fraud,  foreclosed  his  mortgage  for 
the  full  amount,  alleging  in  his 
complaint  that  he  was  able  and 
willing  to  pay  plaintifTs  mortgage, 
and  on  foreclosure  sale  bid  in  tlie 
premises  and  entered  up  judgment 
against  the  mortgagors  for  the  de- 
ficiency ;  he  also  offered  to  pay 
plaintiff  the  full  amount  of  the 
mortgage  in  suit  in  case  the  latter 
would  assign  the  same,  which  offer 
was  declined.  H.  then  paid  an  in- 
stallment, due,  stating  that  he  paid 
it  as  surety,  and  claimed  a  right 
of  subrogation  to  the  extent  of  the 
sum  so  paid.  This  right  he  set  up 
in  this  action.    Ileldf  that  the  claim 


was  untenable,  and  plaintiff's  ac- 
ceptance of  the  money  was  not  an 
admission  of  such  claim  ;  that,  by 
the  contract,  H.  was  bound,  not 
simply  as  a  surety,  or  to  pay  when 
furnished  with  money  by  pay- 
ments upon  the  bond  and  mort- 
gage assigned  to  him,  or  to  carry 
the  debt  until  they  became  due, 
but  to  pay  and  discharge  plaintifi^s 
bond  and  mortgage  absolutely  and 
independent  of  the  assigned  se- 
curities; that  he  lost  his  right  to 
rescind  the  contract  by  seeking  to 
enforce  it  after  knowledge  of  the 
fraud,  and  had  no  equities  en- 
titling him  to  subrogation.         Id. 

SUMMONS. 

What  is  equivalent  to  service 

of  summofis. 
See  Barnumv.  M.  F.  Ine.  Co.    188 


SUSPENSION  OF   POWER  OF 
ALIENATION. 

1.  The  will  of  K.  contained  a  devise 
to  his  executors  of  certain  real  es- 
tate in  trust,  to  receive  the  rents 
and  profits  and  out  of  the  same  to 
pay  to  each  of  two  grandsons  of 
the  testator  $700  when  he  became 
of  age.  In  case  either  died  before 
majority  the  survivor  to  have  the 
whole  $1,400 :  the  trust  to  con- 
tinue until  the  testator^s  son  C. 
arrived  at  the  age  of  twenty-five, 
unless  he  died  before  that  time. 
If  C.  lived  to  reach  that  age  he 
was  to  have  the  net  income,  less 
the  $1,400.  during  life,  and  the 
will  declared  "  if  he  should  die 
leaving  any  lawful  children  the 
said  real  estate  *  *  ♦  is  to  be- 
come theirs  in  fee  when  they  ar- 
rive at  the  age  of  twenty-one,  and 
the  same  is  devised  accordingly.'' 
Upon  appeal  from  a  surrogate's  de- 
cree construing  the  will,  luid, 
that  the  provision  for  the  benefit 
of  the  grandchildren,  concedin^^ 
it  was  to  be  considered  as  a  trust, 
was  simply  a  mode  of  securing  the 
payment  of  the  legacies,  not  a  pro- 
vision for  the  maintenance  of  the 
infants,  and  so  did  not  render  the 
estate  inalienable;  that  the  inter- 
ests of  the  cestuis  que  trustent  were 
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assignable,  the  trust  being  for  tlie 
payment  of  a  sum  in  gross  (1  R.  S. 
730,  §  63)  ;  tliat  the  plain  mean, 
ing  of  tlie  will  was,  when  C.  at- 
tained the  age  of  twenty- five  the 
trust  should  cease,  he  thereafter 
taking  the  income  as  tenant  for 
life,  charged  with  the  payment  of 
any  amount  unpaid  of  said  lega- 
cies, the  remainder  in  fee  being 
devised  to  his  children,  if  he  have 
any,  when  they  come  of  age  ;  that 
C,  as  owner  of  the  next  eventual 
estate,  was  entitled  to  any  surplus 
of  income  arising  during  the  con- 
tinuance of  the  trust ;  that  on  the 
death  of  0.,if  he  died  without  is- 
sue, the  fee  would  vest  in  the  heirs 
of  the  testator  ;  if  he  should  have  a 
child  or  children  the  fee  would 
vest  in  them  absolutely  and  be 
alienable  and  descendible  ;  in  case 
of  their  dying  under  age  the  fee 
Tests  in  their  heirs  and  not  those 
of  the  testator ;  that,  therefore, 
there  was  no  unlawful  suspension 
of  the  power  of  alienation.  Mad- 
ley  v.  Kuhn.  26 

2.  It  seems,  that  it  is  only  a  trust  to 
accumulate  rents  and  profits  of 
land  and  apply  them  to  the  use 
of  a  person  generally,  or  a  trust 
to  accumulate  rents  and  profits 
generally  for  the  benefit  of  one  or 
more  infants  which  renders  the 
estate  inalienable.  (I  R.  S.  729, 
§  55.)  Id. 

8.  It  seems,  also,  that  if  the  trust  did 
continue  during  the  life  of  C,  there 
was  no  unlawful  suspension  of  the 
power  of  alienation.  Id. 

4.  It  seems,  also,  that  had  there 
been  a  contingent  remainder  over, 
limited  on  the  fee,  to  take  effect  in 
case  of  the  first  devisee  dying  be- 
fore twenty^one.  this  would  not 
have  prevented  the  vesting  of  the 
estate  in  the  first  devisee,  but 
would  merely  have  rendered  it 
defeasible  by  condition  subse- 
quent ;  and  while  it  would  suspend 
the  absolute  power  of  alienation 
during  the  minority  of  the  first 
remainderman,  as  such  suspension 
is  authorized  by  statute  (1  R.  S. 
723,  S  16).  t^e  devise  would  have 
been  valid.  Id. 

SicKELs  —  Vol.  LII. 


5.  The  statute  of  uses  and  trusts  (1 
R.  S.  728,  ^  55)  does  not  require  a 
trust  to  be  limited,  as  to  its  dura- 
tion, upon  the  lives  of  beneficiaries 
aloue  ;  it  permits  rents  and  profits 
to  be  received  and  held  for  the 
benefit  of  any  number  of  persons 
during  their  lives,  or  for  "a 
shorter  time; "  and,  under  the  stat- 
ute against  perpetuities  (I  R.  S. 
723,  s^  15),  it  is  immaterial  whether 
the  two  designated  lives,  beyond 
which  the  power  of  alienation  may 
not  be  suspended,  are  strangers  or 
beneficiaries.  Crooks  v.  County  of 
Kings.  421 

6.  A  devise,  therefore,  in  trust  to 
receive  and  apply  rents  and  profits 
during  the  lives  of  more  than  two 
beneficiaries,  but  terminable  in  any 
event  upon  the  expiration  of  the 
lives  of  not  more  than  two  persons 
who  are  strangers  to  the  trust, 
meets  the  requirements  of  both 
statutes.  (Rapallo,  J.,  dissenting.) 

Id, 

7.  Accordingly  TiekL  (Rapalu),  J.,  dis- 
senting), where  a  devise  was  to  a 
trustee,  during  his  life,  to  receive 
the  rents  and  profits  and  apply  them 
at  his  discretion  to  the  support  and 
education  of  the  children  of  the 
testatrix,  nine  in  number,  with  re- 
mainder to  them,  that  the  devise 
was  valid.  Id, 

8.  The  will  of  B.  devised  his  resid- 
uary real  estate  to  his  executor  in 
trust,  to  receive  the  rents  and  in- 
come, to  divide  the  same  into 
four  parts,  and  pay  each  of  said 
parts  to  beneficiaries  named  during 
the  lives  of  two  persons  designated, 
who  were  strangers  to  the  trust. 
Held,  that  there  was  no  unlawful 
suspension  of  the  power  of  alien- 
ation ;  and  that  the  trust  was 
valid.    Bailey  v.  Bailey.  460 

9.  By  a  previous  clause  in  the  will 
the  testator  devised  to  his  wife,  in 
lieu  of  dower,  the  use  and  income 
of  a  house  and  lot  during  life, 
and  upon  her  death,  it  was  de- 
clared that  the  same  should  be- 
come part  of  the  residuary  estate. 
Held,  tliat  there  was  no  unlawful 
suspension  of  the  power  of  alien- 
ation as  to  this  portion  of  the  real 
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estate  ;  also,  that  upon  the  refusal 
of  the  widow  to  accept  tbe  devise, 
the  provision  became  inoperative. 

Id. 

SUPREME  COURT. 

The  Supreme  Court  has  power,  not- 
withstanding an  appeal  to  this 
court,  to  make  its  record  declare 
the  truth  as  to  its  judgment,  and 
so  may,  after  an  appeal,  amend 
an  order  reversing  a  judgment  en- 
tered on  the  report  of  a  referee  by- 
adding  a  statement  that  the  rever- 
sal was  upon  the  facts  as  well  as 
the  law.  Nat  City  Bk,  v.  Oold  Ex 
Bk.  615 

TITLE. 

—  M.  held  a  mortgage  on  real  es- 
tate on  which  toas  a  planing  mill;  the 
mortgagor  put  him  in  possession  and 
executed  to  him  a  Mil  of  aale  of  per - 
sonnl  property,  not  including  certain 
machinery^  which  tlie  parties  conced- 
ed was  part  of  the  realty.  M.  fore- 
closed the  mortgage,  bid  in  the  real 
estate  and  subsequently  executed  to 
plaintiff  a  chattel  mortgage  on  t?ie  ma- 
clanery.  Defendant  purcliased  the 
retil  CHtate  on  foreclosure  ofpriai*  mort- 
gage held  by  him.  In  action  for  con- 
vertfion  oj  machinery  held,  %f  it  was 
part  of  realty,  plainiiff's  title  was  cut 
off  by  defendant* s  foreclosure;  if  it 
WfU  personal  property,  M.  had  no  title, 
and  so  conveyed  none  by  the  chattel 
mortgage. 

JSee  Kelsey  v.  Lyo?i.  {Mem.)       629 


TRESPASS. 

A  sheriff  and  his  indemnitors,  sued 
for  trespass  in  levying  upon  per- 
sonal property,  the  legal  title  to 
which  was  in  plaintiff,  under  an 
execution  against  the  person  from 
whom  plaintiff  acquired  title,  may 
not  attack  the  transfer  for  fraud 
without  proving  a  judgment 
against  the  transferrer.  McKinley 
V.  Born.  93 

TRIAL. 

1.  The  provisions  of  the  Code  of 
Civil  Procedure  (^^  972, 1003)  pro- 
viding for  the  determination  of  the 


other  issues  of  fact  in  au  equity 
case  where  one  or  more  specific 
questions  have  been  submitted  to  a 
jury,  and  also  for  the  review  of 
the  verdict  of  the  jury  upon  the 
questions  submitted,  do  not  change 
the  old  practice ;  and  the  verdict 
of  the  jury,  although  a  motion  for 
a  new  trial  has  been  denied,  is  not 
conclusive  upon  the  court  on  the 
final  hearing  of  the  action,  but 
may  be  disregarded.  Learned  v. 
Tillotson.  1 

2.  Where  a  question  in  an  action 
was  as  to  the  delivery  of  a  trust 
deed,  and  the  un controverted  evi. 
dence  was  sufficient  to  establish 
presumptively  the  delivery,  so  that 
it  could  be  overthrown  only  by  af- 
firmative evidence, — Held,  that 
the  fact  that  the  testimony  of  other 
witnesses  who  swore  positively  t<i 
the  delivery  was  impeached,  atid 
was  discredited  by  the  court,  did 
not  authorize  tbe  court  to  infer  af- 
firmatively,  the  contrary  of  what 
was  so  testified  to,  and  did  not 
supply  the  want  of  affirmative 
proof  to  meet  the  uncontro verted 
evidence.     Wallace  v,  BerdeU,     13 

8.  It  was  proved  in  this  action  that 
in  1862  a  trust  deed  was  duly  and 
jointly  executed  and  acknowledged 
by  the  grantor  and  grantee.  It 
was  attested,  as  a  subscribing  wit- 
ness,  by  the  commissioner  who 
took  the  acknowledgment ;  the  at- 
testation clause  stating  that  it  was 
signed,  sealed  and  delivered  in  his 
presence.  It  contained  a  clause 
whereby  the  grantee  declared  that 
he  accepted  the  trusts  and  cove- 
nanted faithfully  to  perform  them. 
On  the  same  day  an  agreement  waa 
executed  between  the  grantor  and 
grantee,  which  recited  that  the 
former  had,  by  deed  bearing  even 
date  therewith,  conveyed  to  the 
latter  one  of  the  parcels  of  land 
described  in  the  trust  deed,  and 
had  also  transferred  to  him  certain 
stocks ;  these  the  grantee  cove- 
nanted to  sell  and  with  the  pro- 
ceeds pay  and  satisfy  a  mortgage 
on  the  property.  In  1867  the  trus- 
tee died.  In  1876  the  trust  deed 
was  found  in  the  possession  of  one 
of  the  beneficiaries  under  it.  The 
grantor  and  the  beneficiaries  testi- 
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fied  that  the  deed  was  in  fact  de- 
livered, but  evidence  was  given 
impeacliing  the  testimony  of  the 
fonntr  and  the  latter  were  discred- 
ited by  the  court  because  of  inter- 
est and  omission  to  assert  their 
rights  until  the  grantor  became  in- 
volved. No  other  evidence  was 
given  as  to  delivery.  HeM^  that  the 
uncontroverted  facts  establislied 
clearly  a  sufficient  delivery;  and 
that  a  finding  to  the  contrary  was 
unauthorized.  Id, 

4.  PlaintifTs  evidence,  in  an  action 
for  negligence,  was  to  the  effect 
that  he  went  upon  one  of  the  de- 
fendant's street  cars  and  stood 
upon  the  front  platform,  although 
there  were  vacant  seats  inside. 
The  car  stopped  to  receive  other 
passengers,  who  entered  by  the 
front  platform;  to  facilitate  their 
entry  plaintiff  stepped  down  upon 
the  front  step  ;  as  he  was  stepping 
up  again,  as  he  testified,  "  the  car 
gave  a  sudden  movement  and 
pulled  up/'  and  he  was  thrown  off" 
and  injured.  It  appeared  that  af- 
ter starting,  the  car  did  not  stop 
until  after  the  accident,  lldd, 
that  the  evidence  failed  to  show 
any  negligence  on  defendant's 
part ;  and  that  a  refusal  to  non- 
suit was  error.  Hayes  v.  Forty- 
second  Street,  etc.,  B.  R.  Go.       259 

6.  In  an  action  brought  by  a  creditor 
of  a  limited  partnership  in  which 
it  was  sought  to  hold  S.,  the  special 
partner,  liable  for  the  debt,  it  ap- 
peared that  S.  was,  at  tlie  time  of 
the  oruanization  of  the  special 
partnership,  a  member  of  a  firm 
carrying  on  the  same  business : 
that  S.  sold  the  stock  of  the  old 
firm,  of  which  he  was  practically 
the  owner  to  a  third  person,  loan- 
ing him  the  money  to  pay  therefor. 
The  new  firm  purchased  the  stock 
of  such  third  person,  paying  him 
out  of  the  capital  contributed  by 
the  special  partner  the  same  price 
paid  by  him.  It  appeared  also 
that  the  stock  was  needed  by  the 
new  firm,  and  that  the  price  paid 
was  reasonable.  Held,  that  the 
facts  justified  the  submission  of 
the  question  of  good  faith  to  the 
jury  ;  and  that,  they  having  found 
that  the  transaction  was  in  good 


faith,  S.  was  not  liable.     Met.  Nat, 
Bk,  V.  JSirret,  320 

6.  Upon  the  trial  plaintiff  moved 
that  defendant  be  compelled  to 
produce  a  book  kept  by  him  as 
county  treasurer,  offering  to  show, 
in  substance,  that  the  money  ad- 
vanced by  S.  to  the  purchaser  to 
enable  him  to  pay  for  the  stock 
was  drawn  from  funds  in  hishaiids 
as  ooanty  treasurer.  Hield,  that 
this  was  immaterial,  and  the  mo- 
tion was  properly  denied.  Id. 

7.  Where,  in  an  action  upon  a 
policy  of  marine  insurance,  it  ap- 
peared that  the  vessel  upon  which 
was  the  insured  cargo,  within 
twenty-four  hours  after  sailing  was 
found  abandoned  and  in  a  sinking 
condition,  and  that  it  sank  soon 
after  * 'acting,"  as  testified  to  by  one 
of  the  witnesses,  **  as  if  she  broke 
in  two  as  she  was  going  down," 
and  there  was  no  evidence  of  any 
storm,  or  that  she  encountered 
extraordinary  perils,  held,  that  the 
complaint  was  properlv  dismissed. 
Van  Wiekle  v.  Mech.  d:  Tr.  Ins.  Go, 

350 

8.  One  of  plaintiff's  witnesses  testi- 
fied that  he  thought  the  vessel  was 
capable  of  carrying  the  cargo  she 
had  on.  Held,  that  this  did  not 
establish  that  the  vessel  was  sea- 
worthy when  she  started  on  her 
voyage,  or  require  the  submission 
of  that  question  to  the  jury ;  nor 
did  the  fact  that  the  vessel  had 
performed  other  voyages  safely. 

Id. 

9.  Plaintiff's  complaint  alleged  in  sub- 
stance that  defendants  excavated 
a  pit  in  a  city  street  and  left  the 
same  unguarded,  in  consequence 
whereof  plaintiff's  wife,while  psiss- 
ing  along  the  street,  fell  into  the 
pit  and  was  injured.  The  answer 
contained  three  defenses,  sepa- 
rately stated.  The  first  alleged  that 
the  injuries  complained  of  were 
caused'  and  contributed  to  by  the 
injured  party.  The  second  set  up 
a  settlement  and  compromise  of 
plaintiffs  claim.  The  third  denied 
"  each  and  every  other  allegation  " 
in  the  complaint  not  before  specifi- 
cally   *'  admitted,  qualified  or   de- 
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nied/'  Hddj  that  the  answer  did 
not  put  in  issae  the  allegations  of 
the  complaint  that  defendants 
made  the  excavation  which  caused 
the  iojury,  and  that  the  same  was 
in  a  public  street  ;  and,  tlierefore, 
that  plaintiff  was  not  required  to 
prove  the  same  on  the  trial.  Clark 
V.  DiOon,  870 

10.  Under  the  second  defense  de- 
fendants introduced  in  evidence 
the  record  in  an  action  brouf^ht  by 
plaintiff's  wife  against  defend- 
ants to  recover  damages  for  the 
same  injury.  In  the  answer  in 
that  action  defendants  admitted 
that  the  place  of  the  accident  was 
a  public  street,  and  that  defend- 
ants caused  the  excavation.  Held, 
that  the  admission  so  made,  unex- 
plained, must  be  taken  as  an  ad- 
mission in  this  action  ;  and,  aside 
from  the  question  of  pleading, 
justified  a  refusal  to  nonsuit.     Id. 

11.  In  such  an  action  it  appeared  that 
C,  the  overseer,  held  the  office  the 
term  preceding  that  for  which  the 
bond  was  given.  Plaintiff  gave  in 
evidence  a  certificate  of  the  board 
of  town  audit,  which,  after  stating 
that  they  had  examined  G.'s  ac- 
counts, and  after  stating  the  re- 
ceipts and  disbursements,  added 
that  it  left  "  a  balance  in  his  hands 
amounting  to  $600.97."  This  result 
was  reached  by  charging  an  item 
stated  in  the  account  as  *'  balance 
from  last  year,  $831.92."  C,  as  a 
witness  for  plaintiff,  testified  that 
this  item  was  received  by  him  dur- 
ing his  firttt  term,  and  was  then 
spent  for  his  own  use,  so  that  none 
of  it  was  in  his  possession  after 
commencement  of  or  during  the 
term  for  which  the  bond  was  given. 
Plaintiff  also  gave  in  evidence  a 
copy  of  C.'s  account  for  the  year, 
verified  by  him,  which  showed  a 
balance  due  the  town  as  stated  in 
the  certificate.  In  the  verification 
the  balance  was  stated  to  be  $521.- 
30,  and  to  be  in  C.'s  hands.  Held, 
that  the  evidence  was  insufficient 
to  sustain  a  recovery  against  the 
sureties.    Kdlum  v.  Clark.        890 

13.  Where  a  defendant  in  an  action 
on  contract  sets  up  in  his  answer 
facts  which  fail  as  a  defense,  but 


which  establish  an  equitable  right 
of  set-off,  and  such  facts  are 
proved  without  objection  ou  the 
trial,  and  are  found  by  the  court, 
defendant  is  entitled  to  the  benefit 
thereof,  although  the  averments  in 
his  answer  are  not  characterized  aa 
a  counter-claim.  Acer  v.  Haicfikiss. 

395 

13.  Plaintiff's  complaint  alleged  in 
substance  that  they  were  owners 
as  tenants  in  common  of  certain 
real  estate,  which  one  of  their 
number  desired  to  purchase  and 
the  others  had  agreed  to  convey 
their  interests  to  him  ;  that  de- 
fendant, an  attorney,  upon  being 
consulted,  willfully,  corruptly  and 
fraudulently  and  to  induce  them 
t.o  institute  and  maintain  a  useless 
and  expensiver  suit,  that  he  might 
receive  the  fees,  advised  them  that 
they  were  not  competent  to  convey, 
and*  that  the  best  way  to  accom- 
plish the  object  was  by  partition 
suit,  which  advice  plaintiffs  fol- 
lowed, and  were  in  consequence 
compelled  to  pay  a  large  sum  for 
costs  and  expenses.  Judgment 
was  asked  for  the  amount  paid  and 
for  treble  damages,  which  were 
allowed.  Held  error;  but  that 
while  the  complaint  stated  a  cause 
of  action  under  the  statute,  it  also 
stated  one  for  a  breach  of  profes- 
sional  duty,  for  which  plaintiffs 
were  entitled  to  recover  the  dam- 
ages sustained.     Looff  v.  Lawton, 

478 

14.  The  court  charged  in  substance 
that  the  law  required  of  attorneys 
a  reasonable  degree  of  skill,  and 
that  they  shall  exercise  it  honestly 
for  the  benefit  of  their  clients,  not 
for  their  own  pecuniary  profit,  and 
if  they  failed  iu  that,  they  are 
guilty  of  deceit  and  are  liable 
under  the  statute.  Held^  that, 
while  the  latter  portion  of  the 
charge  was  based  upon  the  idea 
that  the  question  was  as  to  whether 
defendant  had  violated  the  statute, 
as  the  charge  required  the  jury  to 
find  much  more  than  was  necessary 
to  sustain  a  recovery  for  a  breach 
of  duty  as  an  attorney,  it  could  not 
have  operated  injuriously,  and 
was  not  a  legal  error.  Id, 
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15.  After  the  court  had  charged  that 
If  there  was  difficaUy  in  perfecting 
the  title,  by  means  of  a  voluntary 
conveyance,  the  partition  suit  was 
proper  and  the  advice  honest,  it 
charged  that  if  defendant,  without 
any  impediment  or  objection  of  the 
kind  mentioned,  advised  that  the 
suit  was  necessary,  tlie  advice  was 
dishonest  and  rendered  him  liable 
under  the  statute.  HeM  no  legal 
error.  Id. 

16.  Where  a  person  has  sustained 
damages  from  a  personal  injury, 
caused  by  municipal  negligence, 
an  estimate  of  the  amount  of  dam- 
ages is  not  an  essential  part  of  the 
claim  required  to  be  presented  to 
the  comptroller  of  the  city  of  New 
Tork  (§  105,  chap.  335,  Laws  of 
1873),  and  in  an  action  to  recover 
such  damages,  plaintiff  is  not  lim- 
ited to  the  amount  specified  in  the 
claim.     Beed  v.  Mayor,  etc.       620 

17.  Where,  in  such  an  action,  the 
complaint  states  the  damages  at 
the  amount  specified  in  the  claim, 
the  court  has  the  power  to  amend 
the  complaint  so  as  to  demand 
judgment  for  a  larger  amount.  Id. 

18.  In  an  equity  action,  certain 
issues  of  fact  were  tried  by  a  jury, 
and  on  the  trial  improper  evidence 
was  received,  under  objection  and 
exception.  The  action  was  tried 
by  a  judge  other  than  the  one  who 
presided  on  the  j  ury  trial.  A  case 
containing  the  evidence  given  on 
that  trial  was  received  in  evidence 
without  objection.  Held,  that  the 
exceptions  taken  on  the  jury  trial 
were  not  available  on  appeal  from 
the  judgment ;  that  by  omitting  to 
raise  the  objection  to  the  improper 
evidence  or  calling  the  attention 
of  the  court  thereto,  the  objections 
and  exceptions  must  be  deemed  to 
have  been  waived.  Arndd  v. 
ParmeUe,  652 

See  Criminal  Trial. 


TRUSTS  AND  TRUSTEES. 

1.  Where  a  trust  deed  is  actually 
delivered  to  the  grantee  the  rights 
of  the  ce^tUs  que  truetent  attach, 


and  the  effect  of  the  delivery  can- 
not be  impaired  by  any  mental 
reservation  on  the  part  of  the 
grantor,  or  oral  condition,  repui(- 
nant  to  the  terms  of  the  deed,  at. 
tached  to  the  delivery,  WtiUace  v. 
BerdeU.  13 

2.  It  is  not  competent,  therefore,  to 
show,  for  the  purpose  of  defeating 
those  rights,  that  the  delivery  was 
with  intent  that  the  deed  should 
not  take  effect  unless  again  deliv- 
ered,  or  unless  the  grantor  after- 
ward determined  that  it  should 
take  effect,  or  upon  any  other  con- 
tingency contrary  to  the  terms  of 
the  instrument.  Id. 

8.  So,  also,  after  such  a  deed  once 
takes  effect  it  ^s  irrevocable,  and 
its  operation  cannot  be  affected  by 
any  subsequent  act  of  the  grantor 
in  exercising  control  over  the  prop- 
erty conveyed,  or  omission  on  the 
part  of  the  trustee  to  perform  the 
duties  of  the  trust.  Id. 

4.  The  will  of  E.  contained  a  devi.se 
to  his  executors  of  certain  real 
estate  in  trust,  to  receive  the  rents 
and  profits  and  out  of  the  same  to 
pay  to  each  of  two  grandsons  of 
the  testator  $700  when  he  became 
of  age.  In  case  either  died  before 
majority  the  survivor  to  have  the 
whole  $1,400;  the  trust  to  continue 
until  the  testator's  son  C.  arrived 
at  the  age  of  twenty-five,  unless 
he  died  before  that  time.  If  C. 
lived  to  reach  that  age  he  was  to 
have  the  net  income,  less  the 
$1,400,  during  life,  and  the  will 
declared  "  if  he  should  die  leaving 
any  lawful  children  the  said  real 
estate  *  ♦  *  is  to  become 
theirs  in  fee  when  they  arrive  at 
the  age  of  twenty-one,  and  the 
same  is  devised  accordingly." 
Upon  appeal  from  a  surrogate's 
decree  construing  the  will,  Jield, 
that  the  provision  for  the  benefit 
of  the  grandchildren,  conceding 
it  was  to  be  considered  as  a  trust, 
was  simply  a  mode  of  securing  the 
payment  of  the  legacies,  not  a  pro- 
vision for  the  maintenance  of  the 
infants,  and  so  did  not  render  the 
estate  inalienable;  that  the  inter- 
ests of  the  eetttxtU  que  trustenl 
were  assignable,  the  trust  being 
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for  tbe  payment  of  a  Bum  in  gross 
(1  H.  S.  780,  ^  68) ;  that  the  plain 
meaning  of  the  will  was,  when  C 
attained  the  age  of  twenty-five  the 
trust  should  cease,  he  thereafter 
taking  the  income  as  tenant  for 
life,  charged  with  the  payment  of 
any  amount  unpaid  of  said  lega. 
cies,  the  remainder  in  fee  being 
devised  to  his  children,  if  he  have 
any,  when  they  come  of  age;  that 
C,  as  owner  of  the  next  eventual 
estate,  was  entitled  to  any  surplus 
of  income  arising  during  the  con- 
tinuance of  the  trust;  that  on  the 
death  of  C,  if  he  died  without 
issue,  the  fee  would  vest  in  the 
heirs  of  the  testator ;  if  lie  should 
have  a  child  or  children  the  fee 
would  vest  in  them  absolutely  and 
be  alienable  anft  descendible;  in 
case  of  their  dying  under  age  the 
fee  vests  in  their  heirs,  and  not 
those  of  the  testator ;  that,  there- 
fore, there  was  no  unlawful  sus- 
pension of  the  power  of  aliena- 
tion.    Radley  v.  Kuhru  26 

5.  It  seems,  that  it  is  only  a  trust  to 
accumulate  rents  and  profits  of 
land  and  apply  them  to  the  use  of 
a  person  generally,  or  a  trust  to 
accumulate  rents  and  profits  gene- 
rally for  the  benefit  of  one  or  more 
infants  which  renders  the  estate 
inalienable.    (1   R.   8.   729,   §55.) 

Id. 

6.  It  seemSt  also,  that  if  the  trust  did 
continue  during  the  life  of  C, 
there  was  no  unlawful  suspension 
of  the  power  of  alienation.         Id, 

7.  If  the  declarations  of  a  party  can, 
under  any  circumstances,  be  re- 
ceived to  raise  a  trust  or  create  an 
interest  in  lauds  in  another,  as  to 
which  qwere,  they  must  be  clear 
and  explicit,  and  point  out  with 
certainty  the  subject-matter  and 
the  extent  of  the  beneficial  inter- 
est.    Crouse  v.  Frothing/iam.     105 

8.  The  statute  of  uses  and  trusts  (1 
R.  S.  728,  §  55)  does  not  require  a 
trust  to  be  limited,  as  to  its  dura- 
tion, upon  the  lives  of  beneficiaries 
alone;  it  permits  rents  and  profits 
to  be  received  and  held  for  the 
benefit  of  any  number  of  persons 
during    their    lives,    or    for    "a 


shorter  time;  *'  and,  under  the 
statute  against  perpetuities  (1  R. 
IS.  728,  ^  15),  it  is  immaterial 
whether  the  two  designated  lives, 
beyond  which  the  power  of  alien- 
ation may  not  be  suspended,  are 
strangers  or  beneficiaries.  Crooke 
\,  County  of  Kings,  421 

9.  A  devise,  therefore,  in  trust  to  re- 
ceive and  apply  rents  and  profits 
during  the  lives  of  more  than  two 
beneficiaries,  but  terminable  in  any 
event  upon  the  expiration  of  the 
lives  of  not  more  than  two  persons 
who  are  strangers  to  the  trust, 
meets  the  requirements  of  both 
statutes.  (Rapaixo,  J.,  dissent- 
ing.) Id. 

10.  Accordingly  Jidd  (Rapallo,  J., 
dissenting),  where  a  devise  was 
to  a  trustee,  daring  his  life,  to  re- 
ceive the  rents  and  profits  and  ap- 
ply them  at  his  discretion  to  the 
support  and  education  of  the  chil- 
dren of  the  testatrix,  nine  in  num- 
ber, with  remainder  to  them,  that 
the  devise  was  valid.  Id. 

11.  It  seems,  that  a  trust  in  real  es- 
tate is  not  rendered  invalid  by  the 
fact  that  it  is  made  subject  to  a 
power  of  sale  given  to  the  trustee 
or  the  cestui  que  trust,  the  exercise 
of  which  will  terminate  the  trust. 
(Earl,  J.)  Id, 

12.  The  will  of  C,  executed  in  1845, 
devised  certain  real  estate  to  a 
trustee  for  the  benefit  of  M.,  a 
married  daughter  of  the  testatrix, 
during  her  life,  with  the  exprest^ed 
intention  that  the  same  should 
not  be  subject  to,  or  liable  for,  any 
of  her  husband's  debts,  and  that  in 
no  event  should  he  have  any  es- 
tate or  interest  therein.  Said  de- 
vise, however,  was  declared  to  be 
upon  the  condition  *'  and  subject 
to  the  power  and  authority  *'  of  M. 
to  dispose  of  said  real  estate  *'  by 
grant  or  devise."  In  case  she 
failed  so  to  dispose  of  it  the  re- 
mainder was  given  to  the  children 
of  M.  living  at  her  decease.  Held 
(Rapallo,  J.,  dissenting),  that  if 
the  two  provisions,  one  creating  a 
trust  and  the  other  conferring 
power  to  grant  or  devise,  should 
be  deemed  so  inconsistent  and  irre- 
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concilable  that  both  cannot  stand, 
the  trast  mast  yield  to  the  power; 
but  that  the  power  may  and  should 
be  underetocKl  as  relating  only  to 
the  remainder,  and  to  operate 
solely  apon  that;  and  so,  that  both 
provisions  were  valid  and  oper- 
ative. /(/. 


RiglU  ofa4:iion  against  trustees 

of  manufacturiTig  corporation  for 
failure  to  file  annual  report  within  a 
year  after  orgnnization,  fell  on  repeal 
in  1875  (Chap,  610.  Lam  of  1875)  of 
provision  requiring  such  return. 

See  V.  W.  P.  <fc  K  M.  M.  Co.  v. 
Beecher.  (Mem.)  651 


ULTRA  VIRES. 

1.  The  plea  of  ultra  vires  will  not,  as 
a  general  rule,  prevail,  whether 
interposed  for  or  against  a  corpo- 
ration, when  it  will  not  advance 
justice  but  will  accomplish  a  legal 
wronjf.  Eider  Life  Haft  Co.  v. 
Eoa4;h.  378 

2.  In  the  absence  of  proof  showing 
a  want  of  authority  on  the  part  of 
a  corporation  in  making  a  contract, 
or  of  a  violation  of  ha  charter,  a 
claim  that  the  contract  is  ultra 
vires  will  not  be  npheld;  every 
presumption  is  to  the  contrary.  Id. 

8.  As  to  whether  a  plea  of  ultra 
vires  can  be  interposed  against  a 
corporation  by  one  who  nas  con- 
tracted with  it,  qucere.  Id. 


USES. 
See  Trusts  and  Trustees. 

VENDOR  AND  PURCHASER. 

1.  To  sustain  a  defense  of  defect  of 
title  in  an  action  to  compel  the  per- 
formance of  a  contract  for  the 
purchase  of  land,  there  must  be  at 
least  a  reasonable  doubt  as  to  the 
vendor's  title,  such  as  affects  its 
value  and  would  interfere  with  a 
sale  of  the  land  to  a  reaf^onable 
purchaser.    Hellreigel  v.  Manning. 

56 


.  Defects  in  the  record  or  paper  title 
may  be  cured  or  removed  by  parol 
evidence.  Id. 

.  In  such  an  action  the  records  in  the 
county  clerk's  office  showed  a  deed 
of  the  lauds  to  "Electa  Wilda," 
and  a  subsequent  deed,  executed 
in  1867.  from  *'  Electa  Wilder  "  to 
one  S.,  which  deeds  were  in  plaint- 
iff's chain  of  title;  the  defect  alleged 
was  that  the  records  showed  no 
conveyance  from  Electa  Wilds. 
It  appeared  that  andi»r  the  last 
deed  the  title  was  held  and  the 
land  occupied  up  to  the  trial  of  the 
action  in  1881;  that  the  deed  to  S. 
had  been  destroyed^  but  a  mort- 
gage given  by  him  for  purchase- 
money  was  produced,  in  which 
Electa  Wilds  was  named  as  mort- 
gagee. The  commissioner,  who 
took  the  acknowledgment  to  said 
deed,  and  S.  both  testified  that  the 
grantor  was  Electa  Wilds,  and  that 
said  grantor  and  the  grantee  in  the 
former  deed  was  the  same  person. 
Held,  that  there  was  no  defect  in 
the  title  and  defendant  was  not  jus- 
tified in  refusing  to  perform.      Id, 

.  A  party  agreeing  to  sell  and  con- 
vey  land  at  a  future  day  does  not.  in 
the  absence  of  a  stipulation  to  that 
effect,  owe  the  vendee  any  duty  to 
keep  the  buildings  uixm  the  land 
in  good  repair,  or  to  guard  against 
the  decay  caused  by  time  and  or- 
dinary use.  Id^ 


WAIVER. 

1.  \Miere  persons,  whose  lands  were 
taken  for  canal  purposes,  at  the 
time  the  provision  of  the  Revised 
Statutes  (1  R.  S.  225,  §  48)  was  in 
force,  requiring  every  person  in- 
terested in  lands  so  appropriated, 
if  he  intended  to  make  any  claim 
for  damages,  to  do  so  within  one 
year  after  the  taking,  omitted  to 
make  a  claim  within  the  time 
specified. —  Held,  that  they  thereby 
waived  all  right  of  damages  ;  and 
that  the  State  became  vested  with 
a  full  and  perfect  title  free  from 
any  claim  or  right  existing  in  the 
owners.    Mark  v.  State,  57'3 

2.  In  an  equity  action,  certain  issues 
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of  fact  were  tried  by  a  jury,  and 
on  the  trial  improper  evidence  was 
received,  under  objection  and  ex- 
ception. Tlie  action  was  tried  by 
a  judge  otlier  than  the  one  who 
presided  on  tlie  jury  trial.  A  case 
containing  tlie  evidence  given  on 
that  trial  was  received  in  evidence 
without  objection.  Ueld^  that  the 
exceptions  taken  on  the  jury  trial 
were  not  available  on  appeal  from 
the  judgment ;  that  by  omitting  to 
raise  the  objection  to  the  improper 
evidence  or  calling  the  attention  of 
the  court  thereto,  the  objections 
and  exceptions  must  be  deemed  to 
have  been  waived.  Amold  v. 
Parmdee.  652 

WATERWORKS  COMPANIES. 

A  corporation  organized  under  the 
act  providing  for  the  formation 
of  water. works  companies  in  the 
towns  and  villages  of  the  State 
(Chap.  737,  Laws  of  1873  ;  chap. 
415,  Laws  of  1870,  and  chap.  171. 
Laws  of  1877),  which  has  con- 
tracted with  the  town  or  village  to 
furni«h  it  with  specified  water  fa- 
cilities, for  an  agreed  com  pen sa. 
tion,  is  not  thereby  constituted  a 
governmental  agency,  and  its  prop- 
erty is  subject  to  taxation.  Peo- 
ple, ex  rd,  v.  Forrest  97 

WILLS. 

1.  The  will  of  K.  contained  a  devise 
to  his  executors  of  certain  real  es- 
tate in  trust,  to  receive  the  rents 
and  profits  and  out  of  the  same  to 
pay  to  each  of  two  grandsons  of  the 
testator  $700  when  he  became  of 
age.  In  case  either  died  before 
majority  the  survivor  to  have  the 
whole  $1,400;  the  trust  to  continue 
until  the  testator^s  son  C.  arrived 
at  the  age  of  twenty-five,  unless 
he  died  before  that  time.  If  C. 
lived  to  reach  that  age  he  was  to 
have  the  net  income,  less  the 
$1,400,  during  life,  and  the  will 
declared  *'ifhe  should  die  leav- 
ing any  lawful  children  the  said 
real  estate  *  *  *  is  to  become 
theirs  in  fee  when  they  arrive 
at  the  age  of  twenty-one,  and 
the  same  is  devised  accordingly." 
Upon  appeal    from  a  surrogate's 


decree  construing  the  will,  7<tW, 
that  the  provision  for  the  ben*»fit 
of  the  grandchildren,  conceding  it 
was  to  be  considered  as  a  trust, 
was  simply  a  mode  of  securing  the 
payment  of  the  legacies,  not  a  pro- 
vision for  the  maintenance  of  the 
infants,  and  so  did  not  render  the 
estate  inalienable  ;  that  the  inter- 
ests of  the  cesUiis  que  trvsteiU  were 
assignable ,  the  trust  being  for  the 
payment  of  a  sum  in  gross  (1  H.  S. 
780,  §  63) ;  that  the  plain  meaning 
of  the  will  was,  when  C.  attained 
the  age  of  twenty -five  the  trust 
should  cease,  he  thereafter  taking 
the  income  as  tenant  for  life, 
charged  with  the  payment  of  any 
amount  unpaid  of  said  legacies, 
the  remainder  in  fee  being  devised 
to  his  children,  if  he  have  any, 
when  they  come  of  age  ;  that  C., 
as  owner  of  the  next  eventual  es- 
tate, was  entitled  to  any  surplus 
of  income  arising  during  the  con- 
tinuance of  the  trust;  that  on  the 
.  death  of  C,  if  he  died  without 
issue,  the  fee  would  vest  in  the 
heirs  of  the  testator ;  if  he  should 
have  a  child  or  children  the  fee 
would  vest  in  them  absolutely  and 
be  alienable  and  descendible  ;  in 
case  of  their  dying  under  age  the 
fee  vests  in  their  heirs  and  not 
those  of  the  testator  ;  that,  there- 
fore, there  was  no  unlawful  sus- 
pension of  the  power  of  alienation. 
Radley  v.  Kuhn.  26 

2.  It  uems,  that  it  is  only  a  trust  to 
accumulate  rents  and  j^rofits  of 
laud  and  apply  tht$m  to  the 
use  of  a  person  generally,  or  a 
trust  to  accumulate  rents  and 
profits  generally  for  the  benefit  of 
one  or  more  infants  which  renders 
the  estate  inalienable.  (I  R.  S. 
729,  §  55.)  Id. 

3.  R  seems f  also,  that  if  the  trust  did 
continue  during  the  life  of  C, 
there  was  no  unlawful  suspension 
of  the  power  of  alienation.  Id. 

4.  It  seems,  also,  that  had  there  been 
a  contingent  remainder  over,  lim- 
ited on  tlie  fee,  to  take  effect  in 
case  of  the  first  devisee  dying  be- 
fore twenty-one,  this  would  not 
have  prevented  the  vesting  of  the 
estate    in    the    first  devisee,    but 
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would  merely  have  rendered  it  de- 
feasible by  condition  sabseqaent, 
and  while  it  would  suspend  the  ab- 
solute power  of  alienation  during 
the  minority  of  the  first  remainder- 
man, as  such  suspension  is  author- 
ized by  statute  (1  R.  S.  733,  §  16), 
the  devise  would  have  been  valid. 

Id, 

5.  The  will  of  C,  executed  in  1845, 
devised  certain  real  estate  to  a 
trustee  for  the  benefit  of  M.,  a 
married  daughter  of  the  testatrix, 
during  her  life,  with  the  expressed 
intention  that  the  same  should  not 
be  subject  to,  or  liable  for,  any  of 
her  husband's  debts,  and  that 
in  no  event  should  he  have  any 

^  estate  or  interest  therein.  Said 
devise,  however,  was  declared 
to  be  upon  the  condition  '*  and  sub- 
ject to  the  power  and  authority  " 
of  M.  to  dispose  of  said  real  estate 
**  bv  ffrant  or  devise."  In  case  she 
failed  so  to  dispose  of  it  the  re- 
mainder was  given  to  the  children 
of  M.  living  at .  her  decease.  Held 
(Rapallo,  J.,  dissenting),  that  if 
the  two  provisions,  one  creating  a 
trust  and  the  other  conferring 
power  to  grant  or  devise,  should 
be  deemed  so  Inconsistent  and  ir- 
reconcilable that  both  cannot  stand, 
the  trust  must  yield  to  the  power ; 
but  that  the  power  may  and  should 
be  understood  as  relating  only  to 
the  remainder,  and  to  operate 
solely  upon  that ;  'and  so,  that  both 
provisions  were  valid  and  opera- 
tive.  Grooke  v.  County  of  Kings. 
9  421 

6.  In  1855  M.  procured  a  conveyance 
to  herself  of  the  trust  estate  under 
the  act  of  1849  (Chap.  875,  Laws  of 
1849).  She  died  without  having 
conveyed  the  same,  but  leaving  a 
will,  by  which  she  devised  all  her 
real  estate  to  her  husband  during 
his  life,  in  trust,  to  receive  the 
rents  and  profits  and  apply  them, 
in  his  discretion,  to  the  support  and 
education  of  their  children,  with 
remainder  to  them  in  fee.  The 
trustee,  however,  was  empowered 
to  sell  and  convev  the  real  estate, 
*'  either  in  fee  or  lesser  estate,"  the 
consideration  received  to  be  in- 
vested and  disposed  of  for  the  ben- 
efit of  the  children  in  the  aame 
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manner  as  provided  for  in  relation 
to  the  original  estate.  Held  (Ra- 
pallo and  MiLLBR,  JJ.,  dissent- 
ing), that  this  was  not  simply  a 
delegation  of  the  power  to  convey, 
given  M.  by  her  mother's  will,  but 
was  a  full  and  complete  disposition 
of  the  whole  estate  by  will  as 
authorized.  Id. 

7.  It  seems,  that  even  if  the  provision 
could  be  construed  as  simply  a 
delegation  of  the  power  to  convey, 
it  is  valid  ;  that  such  power  is  gen- 
eral and  beneficial,  having  in  it  no 
element  of  trust  and  confidence, 
and  so  may  be  delegated.  Id. 

8.  Also  held,  that  the  power  granted 
by  the  will  of  M.  "  was  not  invali- 
dated by  the  fact  that  the  donee 
was  authorized  to  sell  not  only  the 
fee  but  '*  a  lesser  estate."  1st.  if 
the  power  authorized  the  creation 
of  a  third  life  estate,  this  was 
alienable  at  the  moment  of  its  cre- 
ation, and  so  did  not  work  an  un- 
lawful suspension  of  the  power  of 
alienation.  2d.  If  three  successive 
life  estates  preceding  the  re- 
mainder were  inadmissible,  the 
only  effect  would  be  the  destruc- 
tion of  the  last.  Sd.  The  "  lesser 
estate  "  might  be  for  the  life  of  the 
trustee,  and  as  thus  a  lawful  es- 
tate might  be  created,  it  was 
not  to  be  assumed  that  an  unlaw- 
ful one  was  intended  to  be  author- 
ized. Id. 

9.  The  will  of  6.  devised  his  resid- 
uary real  estate  to  his  executor  in 
trust,  to  receive  the  rents  and  in- 
come, to  divide  the  same  into  four 
parts,  and  pay  each  of  said  parts 
to  beneficiaries  named  during  the 
lives  of  two  persons  designated, 
who  were  strangers  to  the  trust. 
Heldy  that  there  was  no  unlawful 
suspension  of  the  power  of  aliena- 
tion; and  that  the  trust  was  valid. 
BaUey  V.  Bailey,  460 

10.  By  a  previous  clause  in  the  will 
the  testator  devised  to  his  wife,  in 
lieu  of  dower,  the  use  and  income 
of  a  house  and  lot  during  life,  and 
upon  her  death,  it  was  declared 
that  the  same  should  become  part 
of  the  residuary  estate.  Held, 
that  there  was  no  unlawful  suspen- 
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slon  of  the  power  of  alienation  as 
to  this  portion  of  the  real  estate  ; 
also,  that  upon  the  refusal  of  the 
widow  to  accept  the  devise,  the 
provision  became  inoperative.  Id. 

11.  The  will  of  F.,  after  a  devise  of 
a  house  and  lot  to  his  wife  for  life, 
contained  this  clause  :  "  Upon  her 
decease  I  give  and  devise  the  same 
absolutely  to  my  daughters  Emma 
and  Virginia."  The  residuary 
clause  in  the  will  was  as  follows  : 
"  All  the  rest  of  my  real  estate, 
subject  to  the  dower  of  my  wife,  I 
fi'ive  and  bequeath  to  my  said 
daughters,  in  equal  shares,  the 
same,  and  all  other  property, 
'  given  and  devised  to  them,  to  be 


to  their  sole  and  separate  use.  free 
from  the  debts,  engagements,  and 
control  of  any  husband;  to  have 
and  to  hold  for,  and  during  the 
period  of  their  respective  natural 
lives,"  etc.  Held,  that  the  dangh 
ters  took  esta'.es  in  fee-simple  in 
the  house  and  lot,  limited  upon 
the  death  of  their  mother;  tnat 
the  words  "  and  all  other  property 
given  and  devised  to  them/'  were 
intended  only  to  connect  with  the 
declaration  that  the  daughters 
should  take  to  their  separate  use, 
thus  applying  this  direction  to  all 
the  property  given  them  ;  and  that 
the  habendum  for  life  which  fol- 
lowed only  applied  to  the  residuary 
estate.      Temple    v.  Sammii.   S26 
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ERRATA. 


In  0*Brien  v.  Young  (95  N.  Y.  428),  in  the  third  line  of  statement  of 
facts,  the  word  *' restraining"  should  be  erased,  and  the  words  "denying 
a  motion  to  restrain  "  inserted  instead. 

In  Warner  v.  Jaffray  (96  N.  Y.  251),  the  word  "May/*  in  second  line 
from  bottom  of  page,  should  read  *' March." 

In  People  v.  Conroy  {ante  p.  63),  erase  "immediately,"  in  twenty-second 
line  from  top  of  page,  and  insert  "  imminently." 


